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This English translation has been prepared with the participation of Gide Loyrette Nouel. 
La présente traduction a été préparée avec le concours de Gide Loyrette Nouel. 
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MASTER AGREEMENT RELATING TO TRANSACTIONS ON FORWARD 
FINANCIAL INSTRUMENTS 

 
 
 
This Master Agreement (the "Agreement") is entered into between: 
 
 
 
represented by 
 
acting on behalf of the head office and all branches  
(PARTY A) 
 
and 
 
 
 
represented by 
 
acting on behalf of the head office and all branches 
(PARTY B) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(the "Parties") 
 
The Parties have entered into this Agreement in order to govern their transactions on forward financial 
instruments, present and future, to assume them under a single agreement and set out the general principles 
applicable thereto, and to benefit from all relevant legislative provisions, in particular Article L.431-7 of the 
monetary and financial code. 
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ARTICLE 1 - GENERAL PRINCIPLES OF THE AGREEMENT 
 

1.1. The general principles of this Agreement (the "General Principles") are as follows: 
 

- all transactions on forward financial instruments entered into pursuant to this Agreement shall constitute 
one and the same for the purposes of termination and netting; 

 
- only those transactions relating to the financial instruments mentioned in Article L.211-1-II of the 

monetary and financial code shall be subject to this Agreement; 
 

- a default by either Party shall entitle the other Party to terminate all transactions on forward financial 
instruments subject to this Agreement, to set off mutual debts and credits thereunder and to determine a 
settlement amount due to, or payable by it; and 

 
- such settlement amount shall be calculated on the basis of an agreed method of valuation which reflects 

the market value of the transactions on forward financial instruments at their date of termination. 
 
 

1.2. The Parties may, in accordance with the General Principles, amend the terms of this Agreement by 
means of a schedule forming an integral part of the Agreement, or by a supplemental agreement. Such 
amendments shall prevail over the provisions of the Agreement. 
 
 
 
ARTICLE 2 - DEFINITIONS 
 

AGENT 
A person (a Party or a third party) designated as such in respect of a given Transaction at the time it is entered 

into, or, failing which, as provided in the "Technical Parameters" schedule and whose obligations are set out in 
Article 5.5. 
 
 

AMOUNT DUE 
In relation to a terminated Transaction and a Party, the sum of: 

 
- any amounts payable by such Party and not paid (for whatever reason) at the Termination Date; 

 
- the Market Value, as at the Delivery date, of each Underlying Asset to be delivered by such Party and 

not delivered (for whatever reason) at the Termination Date; and 
 

- applicable interest, calculated from the due date for payment or Delivery to the Termination Date; such 
interest shall be calculated at the rate set out in Article 9.1 if the Party liable for such amounts or Deliveries is the 
Defaulting Party, and otherwise at such rate less 1% per annum. 
 
 

BUSINESS DAY 
A day on which banks are open for the settlement of interbank transactions and for the determination of 

market quotations in the relevant financial centre. 
 
 

CHANGE IN CIRCUMSTANCES 
An event mentioned in Article 7.2. 

 
 

CONFIRMATION 
A document forming part of this Agreement and evidencing the agreement of the Parties on the terms and 

conditions of a Transaction concluded between them, and setting out its specific terms and conditions. A form of 
confirmation is annexed to the Technical Schedule for each type of Transaction. 
 
 

CURRENCY 
Any freely convertible and transferable currency. 
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DELIVERY 
The transfer of unencumbered title, without any recourse or restriction, of the relevant Underlying Asset or if 

the Underlying Asset is a particular Transaction, the entry into of such Transaction. Deliveries shall be effected 
(and related costs borne) in the manner generally accepted in banking relations for such Underlying Asset and 
may give rise to simultaneous payment of the purchase price for the relevant Underlying Asset by the Party 
entitled to delivery thereof. 
 
 

EVENT OF DEFAULT 
An event mentioned in Article 7.1. 

 
 

MARKET VALUE 
In respect of any Underlying Asset other than a transaction on forward financial instruments, the value of such 

Underlying Asset (net of costs and various acquisition taxes) as established on its principal market of quotation 
or negotiation. 
 

Where the Underlying Asset is a transaction on forward financial instruments, its value shall be that 
prevailing on the relevant regulated market or the Replacement Value of such transaction on forward financial 
instruments. 
 
 

REPLACEMENT VALUE 
The Replacement Value shall be calculated by the Non-Defaulting Party or the Non-Affected Party (or, if 

there are two Affected Parties, each Affected Party). For any given Transaction it shall be the arithmetic mean of 
quotations from at least two prime market participants. Each such quotation shall be expressed as the amount that 
the market participant would pay or receive on the Termination Date if such market participant had to assume as 
from such date the whole of the financial rights and obligations of the other Party under the relevant Transaction. 
The resulting amount shall be expressed as a positive amount where it is payable to the market participant, and 
shall otherwise be expressed as a negative amount. 
 

If only one quotation can be obtained, the Replacement Value shall be determined by such quotation. If no 
quotation can reasonably be obtained, the Replacement Value shall, as the case may be, equal the profit (and 
shall be a negative amount) of the Party responsible for the calculation, or the losses (and shall be a positive 
amount) of such Party incurred as a result of termination of the Transaction. 
 

The Party determining the Replacement Value shall select the market participants from whom the above 
quotations are requested. 
 
 

TECHNICAL SCHEDULE 
A document prepared and published by the Association Française des Banques or by the Fédération Bancaire 

Française, which sets out for any type of transaction the terms and technical characteristics relating to such 
Transaction. 
 
 

TERMINATION CURRENCY 
The Currency selected by the Non-Defaulting Party or the Non-Affected Party, in which the Settlement 

Amount is denominated and payable. If there are two Affected Parties, the Termination Currency shall be 
selected by agreement between the Parties. Should the parties fail to reach agreement, the selection shall be made 
by the Party having suffered the greatest loss, as determined at the Termination Date. The selection of the 
Termination Currency shall be made from among the currencies already used in one of the Transactions entered 
into between the Parties. 
 
 

SETTLEMENT AMOUNT 
Refers to the difference provided for under Article 8.1.2. 

 
 

TERMINATION DATE 
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The date on which all Transactions between the Parties are terminated (upon the occurrence of an Event of 
Default) or, termination of the affected Transactions only (upon the occurrence of a Change in Circumstances). 
Such date shall be: 
 

a) in the case of an Event of Default mentioned in Article 7.1.1.6, the date of the judgement commencing 
the proceedings, or any equivalent proceedings or, if the Non-Defaulting Party specified in the termination notice 
so chooses, the date of publication of such judgement or proceedings; 

 
b) in the case of an Event of Default mentioned in Article 7.1.1.7, the date of the court decision ordering 

the winding-up, or any equivalent proceedings; and 
 

c) in all other cases, the Business Day selected by the Party giving notice of termination, being any date 
from the date of receipt of the notice until the tenth Business Day inclusive thereafter. 
 
 

TRANSACTION 
Any over the counter transaction on forward financial instruments, settlement of which occurs on a date after 

its date of conclusion, pursuant to Article L.211-1-II of the monetary and financial code, such as a forward 
contract, an option, a swap, any combination of the foregoing or any similar contract relating to forward financial 
instruments. 
 
 

UNDERLYING ASSET 
Any security, commodity, instrument, or transaction on forward financial instruments or Transaction to which 

a Transaction relates. 
 
 
 
ARTICLE 3 - APPLICATION OF THE AGREEMENT AND THE TECHNICAL  

 

SCHEDULES 
 

3.1. This Agreement shall apply as between the Parties to all their outstanding and future Transactions, 
whether or not such Transactions are governed by a master agreement and whether or not such master agreement 
is governed by the general conditions of a market. Notwithstanding the foregoing, Transactions which, at the time 
they were entered into, were expressly excluded from the scope of any such master agreement shall not be subject 
to this Agreement. 
 
 

3.2. The provisions of this Agreement shall prevail over those of the master agreements mentioned in Article 
3.1 and the Transactions governed by such master agreements shall be automatically governed by the terms of 
this Agreement with effect from its execution. 

 
 Technical provisions in the above master agreements shall remain in force in respect of Transactions so 

far as they are not inconsistent with the provisions of this Agreement, and shall form an integral part hereof. 
 
 

3.3. The Technical Schedules, which shall form an integral part of this Agreement, shall apply from the date 
of their publication or amendment to all Transactions entered into after that date unless one Party does not agree 
and has so notified the other Party as provided in Article 4.2. below. 
 
 
ARTICLE 4 - CONCLUSION OF TRANSACTIONS 
 

4.1. Transactions may be entered into by any means, and shall be effective at such time as the Parties have 
reached agreement. Each Party authorises the other to record any telephone conversations relating to the 
conclusion of their Transactions. 
 
 

4.2. The conclusion of any Transaction shall be followed by an exchange of Confirmations by letter, telex, 
telefax or any system of electronic communication considered sufficiently reliable by the Parties. The absence of 
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a Confirmation by one of the Parties shall not affect the validity of a Transaction. In the event of disagreement 
over the terms of a Confirmation, such disagreement shall be notified immediately to the other Party, and each 
Party may adduce its recorded telephone conversations as evidence of the terms of the relevant Transaction. 
 
 

4.3. The Parties may, subject to the General Principles, adopt in relation to any Transaction, particular 
provisions amending the terms of this Agreement. Such provisions shall be set out in the Confirmation for the 
relevant Transaction, and shall prevail, but only in relation to such Transaction. 
 
 
 
ARTICLE 5 - PAYMENT AND DELIVERY - ROLE OF THE AGENT 
 

5.1. Payments 
Subject to Articles 5.3 and 7.3, each Party shall, in respect of each Transaction, make each payment due in 

the Currency, on the date and at the place set out in the relevant Confirmation. 
 
 

5.2. Delivery 
Subject to Articles 5.3 and 7.3, each Party shall, in respect of each Transaction, effect each Delivery it is 

required to effect, in the manner, at the date and to the place set out in the relevant Confirmation. 
 
 

5.3. Set-Off 
The Parties may agree to set-off their payment obligations denominated in the same Currency or their 

Deliveries of fungible Underlying Assets, to the extent that such payments or Deliveries are reciprocal and occur 
on the same day. 
 
 

5.4. Third Par ty Recipient 
Each Party may at any time designate in respect of one or more Transactions an intermediary of good 

standing as recipient of payments and/or Deliveries. Such intermediary shall be required to verify that payments 
and/or Deliveries are effected in a reciprocal manner and simultaneously. All costs, charges and out of pocket 
expenses resulting from the use of this procedure shall be for the account of such Party. The other Party shall be 
bound by such designation. 
 
 

5.5. Role and Obligations of the Agent 
In the event that an Agent has been designated for a particular Transaction, it shall obtain, in good time, such 

information as is necessary for it to determine the amounts to be paid and/or the quantities of Underlying Asset to 
be delivered by each of the Parties. It shall be responsible for carrying out the calculations necessary. It shall, as 
soon as possible, notify such information and details of the calculations carried out. Such information and 
calculations shall be conclusive, and in the absence of manifest error, shall be binding. 
 
 
 
ARTICLE 6 - REPRESENTATIONS 
 

Each Party represents and warrants at the time of entering into this Agreement, and on each date on which a 
Transaction is entered into: 
 

6.1. that it is validly organised and conducting its business in compliance with all applicable laws, decrees, 
regulations, and articles of incorporation (or other constitutive documents) which are applicable to it; 
 

6.2. that it has full authority and capacity to enter into this Agreement and each Transaction relating thereto, 
and that this Agreement and each such Transaction have been validly authorised by all internal procedure and any 
competent internal authority; 
 

6.3. that the entry into and performance of this Agreement and each Transaction relating thereto do not 
contravene any provision of any law, decree, regulation, or articles of incorporation (or other constitutive 
documents) applicable to it; 
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6.4. that all permits, licences and authorisations which may be necessary for the execution and performance 
of this Agreement and each Transaction relating thereto have been obtained and are in effect; 
 

6.5. that the Agreement and each Transaction concluded pursuant hereto constitute a set of rights and 
obligations which are enforceable against such Party in respect of all their terms; 
 

6.6. that to its knowledge there is no Event of Default in respect of such Party; 
 

6.7. that it has, within the context of the laws and regulations applicable to it, as the case may be, the 
necessary knowledge and experience to assess the benefits and risks incurred pursuant to each Transaction; and 
that therefore it falls upon it to determine the validity of entering into the contemplated Transaction, after having 
examined the different aspects, notably financial, legal, fiscal and accounting; and 
 

6.8. that to its knowledge there exists no legal or arbitral action or judicial or administrative procedure or 
other measure against it which could result in a substantial deterioration of such Party's business, its assets or 
financial condition or which could affect the validity or the due performance of this Agreement or of any 
Transaction. 
 
 
 
ARTICLE 7 - TERMINATION OF TRANSACTIONS 
 

7.1. Default Termination 
 

7.1.1. Each of the following events shall constitute an Event of Default in respect of one of the Parties (the 
"Defaulting Party"): 
 

7.1.1.1. a failure to make any payment or Delivery pursuant to a Transaction which failure has not been 
remedied within three Business Days following notification of default in payment or Delivery by the other Party 
(the "Non-Defaulting Party"); 
 

7.1.1.2. a failure to perform any other obligation pursuant to this Agreement which failure has not been 
remedied within seven Business Days following notification of default by the Non-Defaulting Party; 
 

7.1.1.3. any representation made under Article 6 proves to have been incorrect when made or repeated or 
ceases to be correct in any material respect; 
 

7.1.1.4. a declaration that it cannot pay or perform, or a refusal to pay all or any part of its debts or perform 
its financial obligations, a declaration of a governmental or judicial moratorium, a voluntary arrangement with 
creditors, the appointment of an administrator upon the request of regulatory authorities or the court, or any 
equivalent procedure; 
 

7.1.1.5. the cessation of activity, commencement of a voluntary winding up procedure or any other equivalent 
procedure; 
 

7.1.1.6. subject to applicable law, the commencement of rehabilitation proceedings or any equivalent 
proceedings relating to the head-office or any branch of one of the Parties;  
 

7.1.1.7. the commencement of liquidation proceedings or any other equivalent proceedings, affecting the 
head-office or one of the branches of one of the Parties;  
 

7.1.1.8. a failure to perform any payment obligation with respect to the other Party or any third party, other 
than such obligations arising out of this Agreement or a Transaction, save in the event of manifest error or unless 
such payment is subject to a serious substantive dispute; or 
 

7.1.1.9. any event capable of resulting in any security interest or guarantee granted in favour of the Non-
Defaulting Party in respect of one or more Transactions becoming void, unenforceable or ceasing to exist, or any 
event mentioned in Articles 7.1.1.4 to 7.1.1.8 affecting a third party which has guaranteed one or more 
Transactions.  
 

7.1.2. Upon the occurrence of an Event of Default, the Non-Defaulting Party shall be entitled, by notice given 
to the Defaulting Party, to suspend performance of its payment and Delivery obligations and to terminate all 
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outstanding Transactions between the Parties, irrespective of their place of conclusion or performance. Such 
notice shall specify the Event of Default and the Termination Date applicable. 
 
 

7.2. Termination by reason of Change in Circumstances 
 

7.2.1. Each of the following events shall constitute a Change in Circumstances for a Party (the "Affected 
Party"): 
 

7.2.1.1. the entry into force of a new law or regulation, the amendment of any law or any other provision of 
mandatory effect or any change in the judicial or administrative interpretation of any such provision which results 
in a Transaction being illegal for such Party, or which results in a deduction or withholding on account of tax on 
an amount receivable from the other Party under such Transaction; or 
 

7.2.1.2. any merger or demerger affecting such Party or any transfer of assets effected by the latter which 
results in a substantial deterioration in its business, its assets or its financial condition. 

However, a merger does not constitute a Change in Circumstance when (a) the surviving company agrees to 
assume all of the obligations of the absorbed entity under the Agreement and the Transactions, (b) it obtains and 
maintains all of the necessary internal and external authorisations to carry out its obligations under the Agreement 
and the Transactions, and (c) such merger is not susceptible of affecting the capacity of the surviving company to 
perform its obligations under the Agreement or the Transactions. 
 

7.2.2. On the occurrence of a Change in Circumstances mentioned in Article 7.2.1.1., any Party which 
becomes aware thereof shall notify the other Party as soon as possible, identifying the Transactions affected by 
such Change in Circumstances. The Parties shall suspend performance of their payment and Delivery obligations 
under the affected Transactions, and shall attempt in good faith for a period of 30 days to find a mutually 
satisfactory solution for making such transactions legal, or avoid such deduction or withholding. If at the 
expiration of such period, no mutually acceptable solution can be found, each of the Parties (in the event of 
illegality) or the Party receiving an amount less than that expected (in the event of deduction or withholding on 
an amount paid by the other Party) shall have the right by notice to the other Party to terminate the Transactions 
affected by the Change in Circumstances. Such notice shall specify the applicable Termination Date. 
 

7.2.3. In the event of the occurrence of a Change in Circumstances mentioned in Article 7.2.1.2, all 
Transactions shall be deemed to be affected. The other Party (the "Non-Affected Party") shall be entitled, by 
notice given to the Affected Party, to suspend performance of payment and Delivery obligations and to terminate 
all the outstanding Transactions between the Parties, irrespective of their place of conclusion or performance. 
Such notice shall specify the applicable Termination Date. 
 

7.2.4. If a Change of Circumstances results directly in the occurrence of an Event of Default, such Event of 
Default shall be deemed not to have occurred and only the provisions of Article 7.2. shall apply. 
 
 

7.3. Effects of Termination 
 
The Parties shall no longer be bound, with effect from the Termination Date, to make any payment or 

Delivery under terminated Transactions. Termination shall result in the obligation in respect of such 
Transactions, to make payment of the Settlement Amount and, when it results from the occurrence of an Event of 
Default, to reimburse the expenses referred to in Article 11.5. 
 
 
 
ARTICLE 8 - CALCULATION AND PAYMENT OF SETTLEMENT AMOUNT 
 

8.1. Calculation of Settlement Amount 
 

8.1.1. In application of the general principle relating to the determination of the Settlement Amount, the 
Replacement Value for each terminated Transaction, shall be determined together with, if appropriate, the 
Amount Due by each Party in respect of such Transaction. Replacement Values and Amounts Due shall be 
determined by the Non-Defaulting Party or the Non-Affected Party (or if there are two Affected Parties, by each 
Party). Such determination shall be made as soon as possible. 
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8.1.2. In order to determine the Settlement Amount for all terminated Transactions, the Party responsible for 
the calculation shall deduct from the total of the positive Replacement Values and the Amounts Due by the other 
Party the total of the negative Replacement Values and the Amounts Due by it. The difference (positive or 
negative) shall be the Settlement Amount. 
 

8.1.3. Any Replacement Value or Amount Due denominated in a Currency other than the Termination 
Currency shall be converted into such Currency at the Termination Date on the basis of the spot rates available to 
the Party responsible for the calculation at 12 noon on such date. 
 
 

8.2. Notification and Payment of Settlement Amount 
 

8.2.1. The Party responsible for calculation of the Settlement Amount (or if there are two Affected Parties, 
each Party) shall notify as soon as possible to the other, the amount together with details of the calculation by 
which it was determined. Such calculations shall be conclusive upon notification and, in the absence of manifest 
error, shall be binding. 
 

8.2.2. If termination occurs following an Event of Default (or a Change in Circumstances where there is only 
one Affected Party), the Settlement Amount shall be due from the Defaulting Party or the Affected Party to the 
other Party, if it is positive, and shall be due from the other Party to the Defaulting Party or the Affected Party if 
it is negative. 
 

8.2.3. If termination occurs following a Change in Circumstances and there are two Affected Parties, the Party 
with the greater negative or the smaller positive Settlement Amount will pay to the other Party an amount equal 
to the mean of the absolute values of the Settlement Amounts (if these amounts have opposite signs) or equal to 
half the difference between the Settlement Amounts (if such amounts have the same sign). 
 

8.2.4. The Party owing the Settlement Amount (or amount mentioned in Article 8.2.3., as the case may be) 
shall pay it to the other Party within three Business Days from receipt of the notice mentioned in Article 8.2.1. In 
the event that the Settlement Amount is due by the Non-Defaulting Party to the Defaulting Party following the 
occurrence of an Event of Default, the Non-Defaulting Party shall be irrevocably authorised to set-off, within the 
limits provided for by the law, such amount against any other amount due to it by the Defaulting Party in respect 
of any dealings between the Parties. 
 

8.2.5. In the event of delay in payment, interest, calculated in accordance with the provisions of Article 9.1., 
shall be added to the Settlement Amount (or the amount mentioned in Article 8.2.3., as the case may be). 
 
 
 
ARTICLE 9 - LATE PAYMENT OR DELIVERY 
 

9.1. In the event of a delay in payment by one of the Parties of any amount due under the Agreement, such 
Party shall pay to the other default interest which shall be due without notice, and which shall be calculated on 
such sum from and including the date on which the payment should have been made to but excluding the date of 
effective payment, at the overnight refinancing rate of the Party entitled to receive the relevant amount, in the 
relevant Currency, plus one per cent. per annum. Interest shall be capitalised if due for a period in excess of a 
year. 
 
 

9.2. In the event of late Delivery of any Underlying Asset by one of the Parties under this Agreement, such 
Party shall pay to the other: 
 

- the amount of the difference, if any, between the Market Value of such Underlying Asset at the date on 
which the Delivery should have taken place, and the value of such Underlying Asset specified as at such date in 
the relevant Confirmation; and 
 

- default interest on such difference calculated in the manner set out in Article 9.1. up until the date of 
effective Delivery. 
 
 
 
ARTICLE 10 - TAX ASPECTS 
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The Parties shall agree in a separate schedule, if appropriate, on provisions relating to the tax aspects of 

Transactions. 
 
 
 
ARTICLE 11 - MISCELLANEOUS 
 

11.1. Notices 
Any notice given pursuant to this Agreement shall be made by letter, telex, telefax or any system of remote 

transmission considered by the Parties to be sufficiently reliable, and shall have effect as of the date on which it is 
received. 
 
 

11.2. Payment in a Cur rency other  than the agreed Cur rency 
If for any reason a payment is made in a currency other than the agreed Currency for a Transaction and there 

is a difference between the amount converted into such Currency and the amount in such Currency provided for 
by the Transaction, the Party owing the amount shall, as an independent obligation, indemnify the other Party on 
demand against all costs and losses arising, without being entitled to raise any defence. 
 
 

11.3. Non-waiver  
The non-exercise or late exercise by a Party of any of its rights, powers or privileges arising under this 

Agreement shall not be deemed a waiver of such rights, powers or priorities. 
 
 

11.4. Assignment to a third par ty 
This Agreement, each Transaction and each of the rights and obligations thereunder shall not be transferred or 

assigned to any third party by either Party without the prior written consent of the other Party. 
 
 

11.5. Costs and Expenses 
The termination of Transactions shall entitle the Non-Defaulting Party to the repayment of evidenced costs 

and expenses, including legal costs, where relevant, incurred as a result of the occurrence of an Event of Default. 
 
 

11.6. Secur ity and margin 
The Parties may agree at any time to provide for any security or margin, in cash or securities, in respect of all 

or any of the Transactions. 
 
 
 
ARTICLE 12 - TERM OF THE AGREEMENT 
 

The Agreement shall be concluded for an indeterminate period. It may be terminated at any time, by 
registered letter with acknowledgement of receipt; such termination shall take effect on the date which falls five 
Business Days after its receipt. 

 
The Agreement shall remain in force between the Parties in respect of all Transactions entered into prior to 

the termination becoming effective. 
 
 
 
ARTICLE 13 - WAIVER OF IMMUNITY 
 

This Agreement constitutes a commercial agreement. The Parties hereby irrevocably waive any immunity 
from suit or execution to which they would otherwise be entitled in respect of themselves or their assets, present 
or future. 
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ARTICLE 14 - GOVERNING LAW - JURISDICTION 
 

This Agreement shall be governed by French law. In the event of translation, only the signed version shall be 
authoritative. 
 

Any dispute relating to, without limitation, its validity, interpretation or performance shall be subject to the 
jurisdiction of the courts within the district of the Paris Court of Appeal. 
 
 

Made in: 
 

On: 
 
 
 
By: 
Name and Title: 
 
 
 
 
By: 
Name and Title: 
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SCHEDULE 

 
 

TECHNICAL PARAMETERS OF THE FBF MASTER AGREEMENT  
RELATING TO TRANSACTIONS ON FORWARD FINANCIAL INSTRUMENTS 

 
 
 
Addresses for notification 
 
 
Definition of the Agent 
 
 
… 
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! 
I 
I 
I 

DATE :  2001 
DATE:  2001 

CONVENTION-CADRE AFTB 
RELATIVE AUX OPERATIONS DE PENSION LIVREE 

AFTB MASTER AGREEMENT 
FOR REPURCIIASE TRANSACTIONS WIT II DELIVERY OF SECURITIES 

ENTRE 
BETWEEN 

LEHMAN BROTHERS INTERNATIONAL (EUROPE) 

ET 
AND 

~ . 
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CONVENTION-CADRE RELATIVE AUX 
OPERATIONS DE 
PENSION LIVREE 

LA CONVENTION-CADRE (LA "CONVENTION") 
EST CONCLUE ENTRE : 

(1} LEHMAN BROTHERS INTERNATIONAL 
(EUROPE) (LA "PARTIE A"), UNLIMITED 
COMPANY f/AVING A Sf/ARE: CAPITAL, REGIE PAR 
LE DROIT ANGLAIS, AYANT SON SIEGE SOCIAL A 
ONE BROADGATE, LoNDON EC2M 7HA, 
ROYAUME-UNI ET ENREGISTREE AUPRES DE LA 
SE:CURITIE:S AND FUTURE:S AUTHORITY LIMITED, 

REPRESENTEE PAR   , 
DUMENT HABILITE AUX FINS DES PRESENTES 

AGISSANT POUR SON SIEGE ET TOUTES SES 
SUCCURSALES ; 

ET 

(2)    
     

   
 
 
 
 
 
 

     
 
 

      
(LES "FONDS", CHACUN DES 

FONDS ETANT APPELE LA "PARTIE B") (LA 
PARTIE B llT LA PARTIE A ETANT CI-APRES 
AI'PELES LES "PARTIES") ; 

2 

MASTER AGREEMENT FOR 
REPURCHASE TRANSACTIONS WITH 

DELIVERY OF SECURITIES 

TillS MASTER AGREEMENT (THE 
"AGREEMENT") IS ENTERED INTO BETWEEN: 

(l) LEHMAN BROTHERS INTERNATIONAL 
(EUROPE) ("PARTY A"), AN UNLIMITED 
COMPANY HAVING A SHARE CAPITAL, 
INCORPORATED AND ORGANISED UNDER 
ENGLISH LAW, HAVING ITS REGISTERED OFFICE 
AT ONE BROADGATE, LoNDON EC2M 7HA, 
UNITED-KINGDOM AND REGISTERED WITH TIIE 
SECURITIES AND FuTURES AUTHORJTY, 
LIMITED, 

REPRESENTED BY  , DULY 
AIITHORISED FOR l111S PURPOSE 

ACTING ON· BEHALF OF TilE HEAD OFFICE AND 
ALL BRANC~JES; 

AND 

(2)    
 

8   
 

     
   

 
 
 

     
 

   
 (THE "FUNDS", EACH SUCH FuND 

BEING REFERRED TO AS "PARTY B") (PARTY A 
AND PARTY B, WILL HEREINAFTER BE REFERRED 
TO AS THE "PARTIES"); 
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REPRESENTEE PAR MME./ M. 

DUMENT HABll.ITE AUX FINS DES PRESENTES 

AGISSANT POUR SON SIEGE ET TOUTES SES 
SUCCURSALES. 
LES PARTIES SONT CONVENUES DE LA PRESENTE 
CONVENTION-CADRE (LA "CONVENTION") 
POUR REGIR LEURS PENSIONS PRESENTES ET 
FUTURES, LES GLOBALISER ET BENEFICIER DE 
TOUTES DISPOSmONS LEGISLATIVES S'Y 
APPLIQUANT, NOTAMMENT L'ARTICLE 12 DE LA 
LOI N° 93-1444 DU 31 DECEMBRE 1993 
MODIFIEE (LA "LO!'') AINSI QUE DES TEXTES 
D'APPLICATION SUIJSEQUENTS. 

ARTICLE 1. PRINCIPES GENERAUX DE LA 
CONVENTION 

1.1 Les pnncipes geneiaux de Ia 
Convention, (les "Principcs Gcncrnux") sont 
les smvants : 

les Pensions regies par Ia Convention 
sont exclusivement celles visees par 
!'article 12 de Ia Lm et donnant heu a 
livrmson selon les modalites prevues au 
decret n° 94-350 du 2 mai 1994; · 

les Pensions regies par Ia ConventiOn 
forment un tout pour leur resiliation et 
leur compensation ; 

Ia survenance d'un Cas de Defaillance 
pour une Partie donne le droit a l'autle de 
resilier I'ensemble des Pensions regies par 
Ia Convention, de compenser les dettes et 
creances reciproques afferentes et 
d'etablir un Solde de Resiliation a 
recevoir ou a payer ; et 

3 

REPRESENTED BY MS./MR 

DULY AUTHORISED FOR TiiiS PURPOSE 

ACTING ON BEHALF OF THE HEAD OFFICE AND 
ALL BRANCf!ES. 
Tim PARTIES HAVE ENTERED INTO TillS MASTER 
AGREEMENT (TilE "AGREEMENT") IN ORDER 
TO HA VB TIIEIR PRESENT AND FUTURE 
REPURCHASE TRANSACTIONS GOVERNED BY 
AND BROUGHT UNDER A SINGLE AGREEMENT 
AND TO BENEFIT PROM ALL LEGISLATIVE 
PROVISIONS APPLYING THERETO, IN 
PARTICULAR ARTICLE 12 OF ACT 93-1344 OF 
31srDECEMBER, 1993, AS AMENDED (TIIU 
"ACT"), AND ALL SUBSEQUENT 
IMPLEMENTATION INSTRUMENTS. 

''; 

ARTICLE ~. GENERAL PRINCIPLES OF· TilE 
~' .. . . . 

AGREEME!'l'f '·> ... 

1.1 The general principles of this Agreement 
(the "General Principles") are as follows:: 

the Repurchase Transactions governed by 
this Agreement are solely those referred 
to in Alticle 12 of the Act for which the 
relevant securities are delivered in 
accordance with the procedures set out in 
Decree 94-350 dated 2 May 1994; 

the Repurchase Transactions governed by 
this Agreement shall constitute a whole 
for termination and netting purposes; ; 

upon an Event of Default by either Party 
the other Paity shall be entitled to 
terminate all Repurchase Transactions 
governed by this Agreement, to set off 
reciprocal liabilities and clmms 
thereunder and establish the Close-out 
Balance due to or payable by it; and 
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ce Solde de Resiliation est detetmine 
seton une methode de calcul etablie par 
Ia Convention qui reflete Ia valeur 
economique des Pensions a Ia date de 
leur resiliation et tient compte de Ia 
Marge constituee par une Parlle aupt-es 
de !'autre. 

1.2 Les Patties peuvent, dans le respect des 
Princtpes Generault, modifier les termes de Ia 
Convention en utilisant l'Annelte I, qui fait 
partie integrante de Ia Convention, ou par voie 
d'avennnt. Ces modifications s'appliquent alors 
en primite. 

ARTICLE 2. DEFINITIONS 

Agent de Calcul : Personne (Pattie ou tiers) 
menttonnee a l'Annexe I A, dont le r<lle est 
pt'&:tse 1\l'atticle 7.2. 

Cas de Defaill:mce : Evenement mentionne a 
I 'mticle I 0.1.1. 

Ch·constance Nouvelle 
mentionne lll'article 10.2.1. 

Evenement 

Confirmation Document materialisant 
I 'accord des Pat ties sur les termes d'une 
Pension conclue entre elles et reprenant ses 
caractetisttques specifiques. 

Date de Cession : Date de commencement 
d'une Pension, a laquelle les Titres mis en 
pension sont cedes moyennant pmement du 
Prix de Cession au cedant, telle qu'mdiquee 
dans Ia Confirmation cotrespondante. 

Date de Resiliation : Date a laquelle intervient 
Ia resiliation de !'ensemble des Pensions 
conclues entre les Parties ou, lors de In 
survenance d'une Circonstance Nouvelle visee 
11 !'article 10.2.1.1, des seules Pensions 

4 

such Close-out Balance shall be 
calculated on the basis of a calculation 
method laid down m the Agreement that 
reflects the economic value of the 
Repurchase Transactions at the date of 
then· termination and takes into account 
the Margin deposited by one Party with 
the other. 

1.2 The Parties may, in ncc01·dance with the 
General Principles, amend the terms of this 
Agreement by using for such purpose 
Appendix I, which forms an integral pmt of 
this Agreement, or by entering into a 
supplementmy agreement. Such amendments 
shall then take precedence over this 
Agreement. 

ARTICLE 2. DEFINITIONS 

Calculatio~ Agent: A person (a Party or a 
third party):refened to in A,ppe!ldi?tJ A, whose 
funcllon is ~et out in Articl«·7.~. . .·., ~ ·;.- : 

Event of J)efanlt: An ~vent. mentioned in 
Article 10.~.1. , · . 

Chnnge in Circumstances: An event 
mentioned in Article 10.2.1. 

Confirmation: A document evidencing the 
agreement of the Patties on the terms and 
detatls of a Repurchase Transaction entered 
mto by them, and selling out specific terms 
and details thereof. 

Pall'chase Date: Date of commencement of a 
pmticular Repurchase Transaction, on wluch 
the Securities subject to such Repurchase 
Transaction are transferred against payment of 
the Purchase Price to the seller, as specifted in 
the relevant Confirmation. 

Tca·minntion Date: The dale on which all 
Repurchase Transactions entered into by the 
Parties, or, upon occurrence of a Change in 
Circumstances referred to in Atticle 10.2.1.1, 
only those Repurchase Transactions affected 
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affect~s par cette Cm:onstance Nouvelle. 
Cette date est : 

(a) s'il s'agit d'un Cas de Defalllance VISe a 
l'arttcle 10.1.1.5, le JOur du jugement de 
redressement ou de hquidation judiciaite 
ou de toute procedme equivalente ou, au 
choix de Ia Partie Non Defaillnnte 
mentionne dans Ia notification de 
resiliation, le jour de Ia publication dudit 
jugement ou de Indite procedure ; et 

(b) dans les nutres cas, le Jour Ouvre choisi 
par Ia Partie notifmnt Ia resiliation devant 
se situer entre Ia date de reception de Ia 
notification et le d1xieme Jour Ouvre 
mclus suivant cette date. 

Date de Rcti·ocession : Date d'echeance d'une 
Pension, a laquelle les.Tilles mis en pension 
sont retroc~des ·moyennant paiement du Prix 
de Retrocession au cessionnaire.- telle que f1x~ 
lors de Ia conclusion de Ia Pension (et mdiquee 
dans Ia Confumation·.correspondante)' ou ·au 
cou1s de Ia Pension, s<ius reserve du respect du 
preavis mitialement fixe. 

Date de Vnlorisation : Date a laquelle il est 
procede a Ia determmation des Ecarts de 
Valeur des Pensions avec Marge, telle que 
precisee a l'Annexe I A. 

Devise : Toute monnaie librement convertible 
et transferable, y compris l'Ecu. 

Devise de Reference : Devise choisie par les 
Parties dans laquelle sont expnmes et verses Ia 
Marge et le Solde de Res11iation, telle que 
precisee a I'Annexe I A. 

Ecart de Valeur : Pour une Pension 
determinee, risque encouru (hors Marge) par 
une Partie sur !'autre du fait de !'evolution de Ia 
Valeur des Tit1es mis en pension, constate a 

5 

by such Change of Circumstances, are 
terminated. Such date will be:-

(a) in the case of an Event of Default as 
refeiTed to in A1ticle 10.1.1.5, the date of 
the judgment commencing the 
reorganization or winding up proceedings 
or any equivalent proceedings or, if the 
Non-Defaulting Party cited in the 
termination notice so elects, the date of 
publication of such judgment or 
proceedings; and 

(b) in all other cases, the Business Day 
selected by the Pm ty giving notice of 
termination, being any one of the ten 
Business Days follow1ng the date of 
receipt of the nollce. 

Repurchase Date : Matunty date of a 
Repurchase Transaction, on wl)ich . the . 
Secunties I subject to s\;ch . Rer.urclias« , .·. ~:· .·1 
Transactio~ are sold back agamst p,aymen.t to,,, . , • .. ;'., , 

' the buyer of the Repurcha~e P,~;ice, ~~~ .set out at . . , , : , ') 
the time.of;such Repurchase Transaction was ,, ·:, 
entered into (and spec1fied i~. the. reievant . ... . 
Confirmation) or, subject to fulfillment of any 
applicable notice tequirement, dudng the 
lifetime of the televant Repurchase 
Transaction. 

Valuation Date: Date on wh1ch the Valuation 
Deficiencies of all Margin Transactions are 
established, as set out in Append1x I A. 

Cuncncy: Any freely convettible and 
transferable currency, including ECU. 

Rcfm·cncc Currency: Currency selected by 
the Parties in which the Margin and Close-out 
Balance are denominated and patd, as set out 
1n Appendix I A. 

Valuation Deficiency: For a given 
Repurchase Transaction. the exposure (not 
takmg into account any deposited Margin) of 
one Party to the other on a given Valuation 
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une Date de Valorisntion et defini a 
I'Annexe I C. 

Intcrilts de Retard :Int~rets calcules sur toute 
somme due par une Pattie ii une autre et non 
vers~e nu taux (dit Taux de Retard) d~fmi a 
l'Annexe I A. 

Jour Ouvre : Jour entier ou les Banques sont 
ouve1tes pour le 1-egtement d'operations 
interbancaires sur Ia place financiere 
mentionnee a l'Annexe I A. 

Marge : A une date donm~e. les sommes 
d'argent et Titi'CS remis en pleine propnete a 
une Partie en application des dispositions de 
l'mticle 7.2 et de l'Annexe I C, tels que 
valorises n ladlte date. 

Marge Initiale de Securitc :Pour une Pension 
determinee, nivem.i d'ajustement :convenu par 
les Parties tors de sa conclusion, pernjettant de 
determiner le Prix de Cession ii partir de Ia 
quantile et··de Ia Valeur des' T1t1'Cs m1s en 
pension. 

Montant Do : Pour une Pension resiliee et une 
Partie determmee, Ia somme des paiements qm 
etaient dus par cette Partie et n'ont pas eu lieu 
(pour quelque raison que ce soil) n Ia Date de 
Resiliation et des Interets de Retard afflh'Cnts, 
calcules depuis leur date d'echeance jusqu'a Ia 
Date de Resiliat10n. 

Pension : Operation par laquelle une Partie 
cede en pleine propriete n !'autre, moyennant 
un prix convenu, des Titres et par laquelle le 
cedant et Ie cess10nnaire s'engagent 
I'CSpecti vement et inivocablement, le premier 
a I'Cprendi'C les Titt'CS, le second a les 
retroceder pour un prix et a une date con venus. 

Pension avec Marge : Toute Pension autl'C 
que celles pour lesquelles les Parties ont 

6 

Date, as a result of the change in the Value of 
the Secutities subject to such Repurchase 
Transaction, as defmed in Appendix I C. 

Late Interest: Interest calculated on any and 
all amounts due from one Pmty to the other 
and not paid, at the interest rate (the Late 
Interest Rate) as defmed in Appendix I A. 

Business Day: A day on which banks m'C open 
for the settlement of interbank transactions in 
the financial center refen'Cd to in Appendix I 
A. 

Margin: On a given date, any sums of money 
and/or Securities, full title to which has passed 
to one Party in accordance with the prov1sions 
of Article 7.2 and Appendix I C, as valued on 
such date. 

Haircut: For a given Repurchase ,'I;ransaction, 
the adjustment level agreed to by. the Parl!es·at: 
the time such Repurchase:_,:rr!i~sactJOn is 
entet'Cd into, thus allowing. the Purchase Pnce 
of. the Sec~rities subject \O · su~ii Repurchase 
Transaction to be establi~lu~d .b)' I'Cference to 
the volume and Value thereof. 

Amount due: In relation to a terminated 
Repurchase Transaction and a specific Party, 
the sum of any amounts that we1e payable by 
such Pmty and have not been paid for 
whatever reason at the TerminatiOn Date, 
together with accrued Late Interest, calculated 
from the due date for payment to the 
Termination Date. 

Rcimrchase Transaction: Transactton 
pursuant to which one Party transfers to the 
other full title to Secutities in consideration for 
an agreed price, with the seller irrevocably 
unclertakmg to repurchase the Securities, and 
the buyer irrevocably undertaking to sell them 
back to the seller on an agt'Ced date and at an 
ag1'Ced price. 

Margin Tmnsaction: Any Repurchase 
Transaction other than those in respect of 

. . ~· 1 ·:._ 

r· 
·' . 
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expressement exclu, dans les Confnmations 
correspondantes, !'application des dispositions 
de !'article 7 et de l'Annexe I C. 
Prix de Cession : Pour une Pension 
detenninee, montant verse par le cessionnaire 
ala Date de Cession (compte tenu de Ia Marge 
Initinle de Securite, si elle existe), en 
contrepartie de Ia livmison par le cedant des 
Titl-es mis en pension. 

Prix de Ia Retl'Occssion : Pour une Pension 
determintle, montant verse par le cedant 11 Ia 
Date de Retrocession, en contrepmtie de Ia 
livraison par le cessionnaim des Titres mis en 
pensiOn. 

Solde de Resiliation : Montant etabli lila Date 
de Resiliation par Ia Partie Non Defaillante ou 
Ia Partie Non Affectee, conformement nux 
dispositions de !'article 11.1. 

7 

which the Parties have expressly excluded, in 
the I'Clevant Confirmations, the application of 
the provisiOns of Article 7 and Appendix I C. 
Purchase Price: For a given Repurchase 
Transaction, the amount paid by the buyer on 
the Purchase Date (taking mto account the 
Haircut, if any), against delivery by the seller 
of the Securities subject to such Repurchase 
Transaction. 

Repurchase Price: For a given Repurchase 
Transaction, the amount paid by the seller on 
the Repurchase Date against the return of the 
relevant Securities by the buyer. 

Close-out Balance: Amount established on 
the Te1m111ation Date by the Non-Defaulting 
Party or the Non-Affected Party, in accordance 
with the provisions of Article 11.1. 

. I 
Tnux dci Ia' Pension : Pour une Pension Repurchas!l Rate: For ~_.giver. Repurc~ase 
determinee, taux d'interet convimu enll-e les • -Transaction,; the interest 1:ate !Jgree~ . upon 
Parties lors de sa conclusi01i, en application · ·between t!Je Parties at :the , time . such 
duquel senf calcule le· Prix de Ia Retlocession Repurchase!· Transaction.. is ente,-ed . into, 
de ladite Pension. pursuant to:which the Repurchase Price will be 

calculated. 

Tnux de Reference : Taux d'mteret expnme 
dans Ia Devise de Reference determmant le 
cofit d'immobilisation des sommes d'argent 
constituant Ia Marge, tel que precise a 
l'Annexe I A. 

Titrcs : Valems, titres ou effets VISes a 
!'article 3. 

Valeur de Ia Marge : A une Date de 
Valorisation quelconque : 

pour Ia pmtie de Ia Marge constituee de 
sommes d'argent, valeur desdites sommes 
a Ia Date de Valorisation precedente 
(apres eventuel ajustement de Marge a 
cette date), majoree des interets courus, 
calcules au Taux de Reference pour Ia 
periode allant de Ia Date de Valorisation 
precedente a Ia Date de Valorisation 

Reference Rate: Interest rate in the Refe1-ence 
Currency, establishing the cost of mnintainmg 
any cash Margin, as set out in Appendix I A. 

Securities: The assets, securities and 
negotiable instruments referred to in Article 3. 

Value of the Margin: On any Valuation Date: 

for that portion of the Margin consisting 
of cash, the value of such cash on the 
preceding Valuation Date (after any 
adjustment of the Margin as of such 
date), plus any accmed inte1-est, 
calculated at the Reference Date for the 
period from the preceding Valuation Date 
up to such Valuation Date; and 

.. 
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consideree ; et 

pour Ia partie de Ia Marge constituee de 
Tit1es, Valeur desdits Titres a Ia Date de 
Valorisation considen!e (avant eventuel 
ajustement i\ cette date). 

Valeur du (des) Titrc(s) 
detcrminee : 

A une date 

si le Titre en question est cote sur une 
bomse de valeurs, dernier COlli'S dudit 
Titre 1\ Ia date consideree, majme le cas 
echeant du coupon com u 1\ Indite date ; 

si le Titre fait, sur son marche principal, 
!'objet d'un releve de cours effectue a 
l'imtiative d'une banque centrale ou d'un 
organisme 1\ l'autorite incontestee, !edit 
com·s a In date consideree maJo•'C le cas 
echeant du coupon comu i\.ladite elate ; et . · 

dans les autres cas, moyenne. du prix de 
vente et d'achat dud it Titre· a· !ShOO 
(heure locale) 11 cette date cote· par deux . 
intervenants de premier rang autres que 
les Parties, maJore le cas echeant du 
COUpon C0lll11 a ladite date. 

ARTICLE 3. TITRES ADMISSIDLES 
SUBSTITUTION DE TITRES 

3.1 Les Parties conviennent que les Pensions 
conclues entre elles pourront porter sur les 
valeurs, titres ou effets definis ci-apres : 

les vnleurs mobili~1es (nutres que les 
actions) inscntes a Ia cote officielle d'un 
marche fran~ais ou etranger ; 

les va!eu1'S (autres que les actions) 
inscrites lila cote du second marche ; 
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for that portion of the Margin consisting 
of Securities, the Value of such Securities 
on the relevant Valuation Date (before 
any adjustment on such date). 

Value of the Security(les): On any given date: 

if the relevant Security is listed on a stock 
exchange, the last quoted plice of such 
Security on the relevant date, plus any 
interest or dividend accrued as of that 
date; 

1f the relevant Security has, on the main 
market on which it is traded, its price 
published or made public by a central 
bank or an entity of undisputed authonty, 
such price on such date, plus any interest 
or d1 vidend accrued as of that.date;.and . 

I • . •' 

I . 

· m an~ other case, the av'<rage of the bid . 
and offer prices for such Security, ,at 3 
p.m. 'oocal time) on such . date,. ·~s· 
established by two prime market . 
pmticipants other than the Parties, plus 
mterest or div1dend accrued as of that 
date. 

ARTICLE 3. ELIGIBLE SECURITIES -
SUBSTITUTION OF SECURITIES 

3.1 The Pmties agree that the Repurchase 
Transactions entered into between them may 
be in respect of the following assets, secmities 
and negotwble mstruments : 

negotiable securities (other than equity 
secmities), listed on the official hsl of a 
French or foreign exchange; 

negotiable securities (other that equity 
securities), listed on the Second Market; 
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Ies titres de creances negociables sur un 
marche reglemente frnm;ais ou etranger ; 
et 

les effets publics ou ptives (sous reserve, 
pour les effets prives, que chaque Pmtie 
soil un etablissement de credit). 

3.2 Les Parties peuvent a tout moment 
convenir de substituer il des Titres deja mts en 
pension d'autres Titl-es, sous reserve qu'il Ia 
date a laquelle elles decident de Ia substitution 
les nouveaux Titres aient une Valeur au moins 
egale 11 celle des Titres initmlement mis en 
pension auxquels ils sont substitues. La 
substitution se realise, dans les conditions 
visees a !'article 6.2, par le u·ansfert, par le 
cedant au cessionnaire, de Ia propnete des 
Titres substitues et par le transfett, par le 
cessionnaire au cedant, des T!tres·initialement 
mis en pension. Cette substitution n'a pas 
cl'effet novatoire sur Ia Pension consicleree ou 
sur Ia Marge deja constituee. En consequence, 
les Pmties· restent tenues clans les termes et 
conditions convenus entre elles pour Ia 
Pension consideree, !'engagement de 
retrocession portant des Iars sur les Titres 
substitues. 

ARTICLE 4. OPERATIONS SUR TITRES 

4.1 En cas de mise en paiement, pendant Ia 
duree de Ia Pension, d'un interet ou de toute 
somme non soumise il Ia retenue a Ia source 
prevue par Ies dispositions du Code general 
des impots, le cessionnaire paiera au cedant un 
montnnt en especes equivalent 11 In somme 
mise en paiement. Ce versement interviendrn 
le jour meme de Ia date de mise en paiement. 
Les dispositions de !'article 8 .2.3 
s'appliqueront en cas de retard. 

4.2 En cas d'mnortissement, de tirage au sort 
conduisant au remboursement, d'echange, de 
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negotiable debt instruments traded on an 
organized French or foreign exchange; 
and 

private and public sector promissory 
notes and btlls of exchange (with the 
proviso, for private notes and bills, that 
each Pmty be a credit institution). 

3.2 The Parties may at any time agree to 
substitute other Securities for any Securities 
subject to a Repmchase Transaction, provided 
that at the time on whtch they opt for such 
substttution, the Value of the new Securities be 
at least equal to the Value of the original 
Securities for which they are being substituted. 
The substitution is to be made, in accordance 
wtth the provisiOns of Article 6.2, by the 
transfer of title to the new Securities by the 
seller to the buyer and transfer of title to the 
original Secutittes by the huyer'to th~ seller. 
The substitution will hav~·tio ~~~aii01i. eff~ct 

I ,:•j . jJ '.' • 
on the relevant Repurchase_ Tr~n.sa!!t.io~ or ~ny 
Margin tha!.may i!lready have.beel},deposited. : 
Accordingly, the Pmties remain bound by the 
terms and conditions · of ·. tlie relevant 
Repurchase Transaction, wtth the undertaking 
to repurchase applying thenceforth to the new 
Secunties. 

ARTICLE 4. 
SECURITIES 

EVENTS RELATING TO 

4.1 In the event of any payment of interest or 
any other sum not subject to the deduction of 
tax at source provided for by the Code general 
des implits during the course of the Repurchase 
Transaction, the buyer will pay to the seller a 
cash amount equal to the sum so paid. Such 
cash payment will take place on the same day 
as that on which the payment is made. The 
provisions of Atticle 8.2.3 will apply 111 cases 
of delay. 

4.2 In the event of any redemption, drawing 
of lots resulting in redemption, exchange, 

' 
,, 
I 

' 
., 

' : '·· 
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conversion ou d'exercice d'un bon de 
souscription de Titt-es mis en pension, Ia Date 
de Retrocession de Ia Pension concernee se111 
automntiquement nvancee au deuxieme Jour 
Ouvre suivant Ia publication de !'avis 
annon~ant !'operation concernee. 

4.3 En cas d'offt-e publique sur les Titles mis 
en pension, les Parties se concetteront ii Ia 
t-equl!te du cedant ou du cessionnaire sur 
notiftcation a l'autt-e Pattie faite dans les trois 
Jours Ouvres de In publication de l'avts 
annon~nnt cette offre. A defaut d'accord 
mtervenu dans un delai de deux Jours Ouvres a 
compter de cette notification, Ia Date de 
Retrocession de Ia Pension concernee sera 
avancee au deuxieme Jour Ouvre suivant Ia 
constatution du desaccord. 

-.·· 
, .. 

ARTICLE 5. CONCLUSION DES PENSIONS 
., . 

5.1 Les Pensions sont conclues par tous 
moyens et prennent effet entre les Patties des 
l'echange de leurs consentements. A cet effet, 
les Parties s'autorisent mutuellement 11 
proceder a l'emegistrement des conversations 
telc~phoniques telntives 11 Ia conclusiOn de leurs 
Pensions. 

5.2 La Conclusion de chaque Penston devra 
I!U-e suivie d'un echange de Confirmations par 
Iettre, telex, telecopie ou de toute transmission 
telemattque presentant un degre sufflsant de 
fiabilite pour les Parties. L'absence de 
Confirmation n'affectera en 1 ien Ia validtte de 
Ia Pension. En cas de desaccord sur les termes 
d'une Confirmation, lequel devra l!tre notifie 
immediatement a !'autre Pattie, chaque Partie 
pourra se referer l\ ses em-egistrements 
telephoniques comme mode de preuve pour 
etablir les termes de Ia Pension 
correspondante. 

10 

conversion or exercise of subscription rights 
attaching to the Securities subject to a 
Repurchase Transaction, the Repurchase Date 
of the Repurchase Transaction in question will 
automatically be advanced to the second 
Business Day following publicatiOn of the 
notice t-elating to such event. 

4.3 In the event of a public offer to buy the 
Secunties subject to a Repurchase Transaction, 
the Parties will consult together, upon written 
notice f10m either the buyer or the seller, any 
such request to be made Within three Business 
Days of publication of the notice mlating to 
such public offer. If no agt-eement can be 
reached within two Business Days after such 
wntten nouce, the Repurchase Date of the 
t-elevant Repurchase Transaction will be 
advanced to the second Business Day 
followmg the formal recording of the 
disagmement. 

~ . ~ .. . 
. . . . 

I 

· · ARTICLE ~. INITIATION,, 9F REPURCHASE. 
TRAN~ACT~ONS 

5.1 Reptuchase Transactions may be entered 
into by any means, and will take effect 
between the Parties immediately after each has 
mformed the other of its consent. To thts end, 
each Pm1y authorizes the other to t-ecord any 
telephone conversations telating to the 
initiation of their Repurchase Transactions. 

5.2 The initiation of each Repurchase 
Transaction shall be followed by an exchange 
of Confirmations by letter, telex, telefax or any 
system of electronic communication 
considered sufficiently reliable by the Parties. 
The absence of a Confinnat10n by one of the 
Parties will not affect the validtty of the 
televant Repurchase Transaction. In the event 
of disagt-eement over the terms of a 
Confirmation, which disagmement shall be 
notified immediately to the other Party, each 
Party may adduce its telephone conversation 
recordings as evidence to prove the terms of 
the relevant Repurchase Transaction. 

AVL13 - Page 58 of 144



5.3 Les Parties peuvent, dans le respect des 
Principes Generaux., adopter pour toute 
Pension des dispositions particulieres dans Ia 
Confirmation correspondante. Ces 
dispositions s'appliquent alms ex.clusivement a 
Ia Pension consideree et en priorite par rapport 
lt Ia Convention. 

ARTICLE 6. CESSION ET RETROCESSION DES 
TIT RES 

6.1 A Ia Date de CessiOn, le cedant livrera 
ou fern livrer au cessionnaire les Tttres mis en 
pension, contre t-egtement, par ce!Ut-ci, du Prix. 
de Cession. A Ia Date de RetrocessiOn, le 
cessionnaire livrera ou fern livrer au cedant les 
Till-es mis en pension. contt-e t-egtement, par le 
cedant, du Prix. de Retrocession. 

6.2 Toute livrmson de Titres s'effectue de 
fn~on a ce que le desttnatan-e nit Ia pleine 
proprieie des Titt-es· · ·hvres, et seton les 
modalites prevues par·· ·Ies ·. tisages et Ia 
reglementation en vigueur. 

AR'f!CLE 7. 
MARGES 

APPELS ET GESTION DES 

7.1 A mains qu'il n'en so it dtspose autt-ement 
tors de sa conclusion, chaque Pension donnera 
lieu, aux. conditions ch!finies dans I'Annexe I C, 
a Ia constitullon ou, le cas echeant, 11 Ia 
retrocession d'une Marge pour Ienir compte de 
!'evolution de Ia Valeur des Tittes mis en 
pension. Les Parties conviennent 
m-evocablement que toute Marge mnsi 
conslltuee s'applique 11 !'ensemble des 
Pensions, que celles-ci soient ou non des 
Pensions avec Marge. 

7.2 L'Agent de Calcul aura a chaque Date de 
Valorisatton Ia charge de determiner I'Ecmt de 
Valeur des Pens10ns avec Marge ainsi que In 
Marge devant Btm constitm!c ou retrocectee et 
en informera les Parties des que possible apres 

11 

5.3 Subject to the General Principles, m 
respect of any Repurchase Transaction the 
Parties may incorporate special provisions in 
the relevant Confirmation. Such provisions 
shall apply solely to the Repurchase 
Transaction in question and shall take 
precedence over this Agmement. 

ARTICLE 6. SALE AND REJ>URCIIASE OF 
SECURITIES 

6.1 On the Purchase Date, the seller will 
dchver or have delivet-ed to the buyer the 
Securities subject to a Repurchase Transaction 
against payment of the Purchase Price by the 
buyer. On the Repurchase Date, the buyer will 
deliver or have delivemd to the seller the 
mlevant Secunties against payment of the 
Repurchase Pnce by the seller 

6.2 Any delivery of Sec\lnties will be .made . ~ 
in such a :way as to vest :full title to the , 

· secmities ¥ing deli~et-ed in .acc91d~nce wlth · : ... ,, 
the procedures estabhshed by.cun-ent practices . ,. · 
and regulations. 

ARTICLE 7. MARGIN CALL AND 
MAINTENANCE PROVISIONS 

7.1 Unless provided otherwise on the date 
when it is entered into, each Repurchase 
Transaction will result, in accordance wtth the 
provisions set out in Appendix I C. in Margm 
being deposited or, as the case may be, 
released to take into account any change in the 
Value of the Securities subject to Repurchase 
Transactions. The Patties trrevocably agree 
that any Margin so deposited shall apply to all 
outstanding Repurchase Transactions, be they 
Margin Transactions or not. 

7.2 On each V nluation Date, the Cnlculatton 
Agent will be responsible for establishing the 
Valuation Deficiency of each Margin 
Transaction and the Margin to be deposited or 
released and will inform the Parties as soon as 
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determination. Les infOimations et calculs 
transmis seront definiufs et, en !'absence 
d'erreur manifeste, ne pourront pas etre 
contestes. Chaque Partie s'obhge a proceder a 
toute constitution ou retrocession de Marge lui 
mcombant dans les delais specifies ll 
I' An nexe I C. 

7.3 Pour l'apphcation des dispositions de 
l'mticle 7 et de l'Annexe I C, Ia constitution de 
Ia Marge (ou "remise complementaire" au sens 
de In Loi) s'entend de In remise en pleine 
propriete de sommes d'argent libellees dans Ia 
Devise de Reference (sous forme de virement 
inevocable) ou, si Ia Partie destinataire du 
transfe1t l'accepte, de T1tres (sous forme de 
livrmson Franco) en faveur de cette Pmtie. De 
meme, In retrocession de Marge s'entend, 
lorsqu'une Marge a ete constituee chez une 
Partie, d'une rem1se en pleine propriete de 
sommes d'argent libellees dans Ia Devise de · 
Reference (sous f01me de virement 
irrevocable) ou, si Ia Marge a,ete constituee en. 

'Tilres, du transfer! en pleine 'propriete desdits 
Till-es (sous forme de livraison Franco), au 
benefice de !'autre Partie. Si Ia retwcession de 
Marge n'est que partielle, In Pmtie devant Ia 
retroceder aura toute latitude pour decider si 
cette retrocession porte sur des sommes ou sur 
les Titres en question, des Iars que Ia valeur de 
Ia retrocession est bien celle convenue. Une 
telle retrocession diminuera d'autant Ia Valeur 
de Ia Marge maintenue. 

ARTICLE 8. RETARDS DE PAIEMENT OU DE 
LIVRAISON 

8.1. RETARDS DE PAIEMENT OU DE 
LIVRAISON A LA DATE DE CESSION 

8.1.1 En cas de paiement avec retard du Prix 
de Cession, Ia PensiOn conside•ee sera 
maintenue sans changement, y compris pour ce 
qui concerne les Prix de Cession et de 
Retrocession, meme si les Titl-es concernes 

12 

possible after they have been established. Such 
information and calculations Will be 
conclusive upon notification and, in the 
absence of any manifest error, will not be open 
to dispute. Each Party unde1takes to proceed 
with any deposit or I"Ciease of Margin required 
from it within the time hmits set out in 
Appendix I C. 

7.3 For the purposes of the provisiOns of 
Article 7 and Appendix I C, the deposit of 
Margin (the "remise comptementaire" 1-eferred 
to in the Act) is to be consuued as the passing, 
in full title, of cash denominated m the 
Reference Cuuency (taking the form of an 
irrevocable transfer order) or, if the recipients 
so accepts, as the delivery of Securities to such 
party (by transfer of the securities Without a 
cormsponding cash payment). Conversely, 
when Margin has been deposited wllh one 
Party, its release is to be construed as the 
. passing, m full title of cash denominated in the ''. 
· refe1-ence ci::urrency (taking,~ t~e. form of an , 
in-evocable;transfer order) or,,tf the margin.has 
·been deposited in the fomi ·Of ~~citrities, by 
transfer of the securiifes .. without ·a 
corresponding cash payment. In the event of a 
partial 1'Clease of Margin, the Party concerned 
shall have complete freedom in deciding 
whether this •-elease of Margin shall be 
effected by way of cash or the Securities 
concerned so long as the value of the released 
Margin will be the agreed one. Any such 
release will reduce pro tanto the Value of any 
remaining Margin. 

ARTICLES. LATEPAYMENTORDELIVERY 

8.1. LATE PAYMENT OR DELIVERY ON THE 
PURCHASE DATE 

8.1.1 In the event of lale payment of the 
Purchase Price, the Repurchase Transaction is 
to be maintained without change, and that also 
applies to its purchase and Repmchase Prices, 
even if the Securities have not been delivered 

~· : ., 
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n'ont pas ete li vres a bonne date par le cedant 
du fait du retard de paiement. Le cessionnaire 
s'oblige en toute hypothese a verser, en plus du 
Prix de Cession, des Interets de Retard qui 
seront dus sans delm, de plein droit et sans 
mise en demeure prealable, et seront calcules 
sur Je Prix de CessiOn de Ia Date de Cession 
(mcluse) jusqu'a Ia date de son paiement 
effectif (exclue). 

8.1.2 En cas de Iivraison avec retard des TJtres 
mis en pension, Ia Pension consideree sera 
maintenue sans changement, y compris pour ce 
qui conceme Jes Ptix de Cession et de 
Retrocession, meme si Je Prix de Cession n'a 
pas ete verse a bonne date par Je cessionnaire 
du fait de Ia non Iivrmson des Titres. Si 
toutefois Je Prix de Cession a ete verse au 
cedant, celui-ci s'obhge alors, en plus de Ia 
livtaison des Titres, a verser des lnterllts de 
Retard qui seront dus sans delm, de plein droit 
et sans mise en . demeure· prealable, et seront. 
calcules sur le Prix de Cess'ion -de Ia date· de 
son·. versement (incluse)· jusqu'a' Ia ·-date: de · 
livrmson effective des Titres -mis:en ·pension. 
(exclue). 

8.2 RETARDS DE PAIEMENT OU DE 
LIVRAISON A LA DATE DE RETROCESSION 

8.2.1 En cas de paiement avec retard du Prix 
de Retrocession, le Pnx de Retrocession sera 
recalcule comme si Ia Pension consideree 
devait des l'ongine venir a echeance a Ia date 
de paiement effectif dudit prix, meme si Jes 
Titres concernes n'ont pas ete livu!s a bonne 
date par le cessionnaire du fatt du retard de 
paiement. Le cedant s'oblige en toute 
hypothese a Verser, en plus du Prix de 
Retrocession ainsi recalcule, des Interets de 
Retard qui seront dus sans delai, de plein droit 
et sans mise en demeure prealable, et seront 
calcules sur le Pnx de Retrocession de Ia Date 
de Retrocession telle que prevue initialement 
(incluse) jusqu'a Ia date de son paiement 
effectif (exclue). 

13 

on the due date by the seller as a result of the 
late payment. In any event, the buyer 
undettakes to pay, in addition to the Purchase 
Price, Late Interest which will become due 
immediately, ipso jure and without any prior 
notice, and will be calculated on the Purchase 
Price from (and including) the Purchase Date 
up to (and excluding) the date on which 
payment is actually made. 

8.1.2 In the event of late delivery of the 
Securities subject to a Repurchase Transaction, 
such Repurchase Transaction is to be 
maintained without change, and that also 
apphes to its Purchase and Repurchase Prices, 
even when the Purchase Price has not been 
paid on the due date by the buyer as a result of 
the late delivery of the secunties. If however 
the Purchase Price was paid to the seller, the 
seller undertakes, in addition to delivering the 
Secmities, to pay Late Interest which will 
become cl\te immediateiy, ipsp _jure. and .. _, ·.,;.> ... :1 

. without prior notice, and will1be cal~ulated on: • ,:. ··(:_-:-·,; 
. the .Purchase Pnce from (~nd -i.llclu,d!ng)• tl)e,,,., ..... •' 1. 
date on whjch it IS paid '!P -~o (and t;l!f-clu9ing) .: . . . _,;, 
the date on which the relevant Securities are 
actually delivered. 

8.2 LATE PAYMENT OR DELIVERY ON TilE 
REPURCHASE DATE 

8.2.1 In the event of late payment of the 
Repurchase Price, the Repurchase Pnce is to 
be recalculated as if the Repmchase 
Transaction had been due from the start to 
expire on the date on which the Repurchase 
Price is actually paid, even if the Securities 
have not been deliveted on the due date by the 
buyer as a resu It of the late payment. In any 
event, the seller undertakes to pay, in additiOn 
to the recalculated Repurchase Price, Late 
Interest which will become due immedtately, 
ipso jure and without any prior notice, and will 
be calculated on the Repurchase Pnce from 
(and including) the Purchase Date as initially 
stipulated up to (and excluding) the date on 
which payment of the Repurchase Price is 
actually made. 
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8.2.2 En cas de retrocession avec retard des 
Titres mis en pension et dans !'hypothese ou le 
Prix de Retrocession n'a pas ete verse a bonne 
date du fait de Ia non nStrocession des Titres, le 
Prix de Retrocession ne sera aucunement 
modifie, de sorte qu'a Ia date de retrocession 
effective des Tttres mis en pens10n, le cedant 
ne soit tenu qu'au versement du Prix de 
Retrocession initialement convenu. En cas de 
retrocession avec 1etard des Titres mis en 
pension et dans l 'hypothese ou le Pnx de 
Retrocession a ete verse au cessionnaire, 
celui-c1 s'oblige alm"S, en plus de Ia 
retrocession des Ti tres, a verser des Interets de 
Retard sur !e Prix de Retrocession, ca!cuhSs 1i. 
un taux d'mteret egal a Ia somme du Taux de Ia 
Pension consideree et du Taux de Retard, qui 
seront dus sans delm, de plem droit et sans 
mise en demeure prealable de Ia date de son 
ve1sement (mcluse) jusqu'a Ia date de 

'ret10cession -'effective : des .. Titres . mis .en 
peils1ori (exclue). . .. , ·. 

•'· •· 
8.2.3 Les · dispositions ·de !'article · • . 7 
s'appliquent a toute Pension jusqu'i\ Ia date-de 
versement effectif du Prix de RetrocessiOn 
(dans le cas vtse a !'article 8.2.1) ou jusqu'ii Ia 
date de retrocession effective des T1tres mts en 
Pension (dans le cas vise i\ !'article 8.2.2). 

8.3. REMUOURSEMEN1' DES AU1'RES FRAIS E1' 
PENALITES; INCIDENCES SUR L1APPLICATJON 
DES DISPOSITIONS DES AR1'1CLES 10 & 11 

8.3.1 Sans prejudtce des dispositions des 
atticles 8.1 et 8.2, Ia Partie livrant ou payant 
avec retard a Ia Date de Cession ou de 
Retrocession sera tenue de suppm ter tous frats, 
dommages et interllts et penalites dont !'autre 
Pattie seratt redevable du fait du retard en 
question, qui sont previsibles a Ia date de 
conclusion de Ia Pension consideree et qu'el!e 
serait en mesure de justifier. 

8.3.2 Les dispositions du present article ne 
sauraient restreindre d'une quelconque maniere 

14 

8.2.2 In the event of late delivery by the buyer 
of the Securities subject to a Repurchase 
Transaction and when the Repurchase Price 
has not been paid on the due date as a result of 
the buyer's failme to return such Securities, the 
Repurchase Price is not to be modified in any 
way, so that on the date on which the relevant 
Securities are actually returned, the original 
seller will only be liable to pay the Repurchase 
Price initially agreed upon. In case of late 
delivery by the buyer of the Securities subject 
to a Repurchase Transaction and in the event 
the Repurchase Pnce has been paid to the 
buyer, the buyer undertakes, in addition to 
returning the Securities, to pay Late Interest 
calculated on the Reputchase Price, at a rate 
equal to the sum of the Repurchase Rate and 
the Late Interest Rate, which wtll become due 
immediately, ipso jure and without any prior 

.notice, fr01n (and including) its payment date 
•LIP to (andiexcluding)_.thy date.,on,.whi~h the,, 
,relevant SeTuriues are actua!ly.,r'1tume~ ..... 

'I I I• '• ; ' ' ' • 

8.2.3 The tirovisions ofAr,t~cle,7 will ~pply to. , , 
·any Repurc)lase Transaction ,until the, date on 
which the ~epurchase Price ts actually paid (in 
the event referred to in Article 8.2.1) or the 
elate on which the relevant Secunties are 
actually returned (in the event referred to in 
Atticle 8.2.2). 

8.3. REIMBURSEMENTS OF OTHER COSTS AND 
PENALTIES; EFFECT ON THE APl'LICA'fiON OF 
TilE PROVISIONS OF ARTICLES 10 & 11 

8.3.1 Without preJudice to the provisions of 
Articles 8.1 and 8.2, the Party failing to deliver 
or pay on the due Purchase or Repurchase Date 
will bear all evidenced costs, damages, interest 
and penalties for which the other Party might 
be !table as a result of the late payment or 
delivery, to the extent that they are foreseeable 
on the elate on which the Repurchase 
Transaction was entered into .. 

8.3.2 The provisions of tins Article will not 
resttict in any way the application of the 

.. 

,. 
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!'application des articles 10 & 11, et 
notamment de !'article 10.1.1. I. 

ARTICLE 9- DECLARATIONS 

Chnque Parue declare et atteste Iars de Ia 
conclusion de Ia Convention : 

9.1 Qu'elle est regulierement constituee et 
qu'elle exerce ses activites confonnement aux 
lois, decrets, reglements, et statuts (ou nuties 
documents constitutifs) qui lui sont applicables 

9.2 Qu'elle 11 tout pouvoir et capacite de 
conclure Ia Convention et toute Pension s'y 
rappOitant et que celles-ci ant ete valablement 
aut01isees par ses organes de direction ou par 
tout autte organe competent ; 

·' 
'' ~ I ' l '1.' 

9.3 Que Ia conclusion et !'execution de Ia 
Convention et de toute Pension s'y:rapportant· 
ne contreviennent 11 nucune dtsposition des 
lois, decrets, t-eglements et statuts (ou autres 
documents constitutifs) qui lui sont applicables 

9.4 Que tous les pennis, licences et 
nutorisations eventuellement necessaires il Ia 
conclusion et a ]'execution de Ia Convention et 
de toute Pension s'y rapportant ant ete obtenus 
et demeurent valables ; 

9.5 Que Ia Convention et les Pensions 
conclues en vertu des presentes constituent un 
ensemble de droits et obligations ayant force 
obligntoire i1 son encontre en toutes leurs 
dispositions ; 

9.6 Qu'aucun Cas de Defaillance n'existe en 
ce qui Ia concerne ; 

9.7 Qu'elle dtspose des connaissances et de 
!'experience necessaires pour evaluer les 

15 

provisions of At ticles l 0 & 11, and in 
particular Article 10.1.1.1. 

ARTICLE 9- REPRESENTATIONS 

Each Party represents and warrants at the time 
of entering into this Agreement:-

9.1 that it has been properly incorporated 
and is conducting its busmess in accordance 
with the laws, decrees, regulations and articles 
of association (or other instruments of 
incorpomtion) that me applicable to it; 

9.2 that it has full authority and capacity to 
enter into this Agreement and any Repurchase 
Transaction relating thereto, and that this 
Agreement and any such Repurchase 
Transaction have been duly and properly 
authorized by its management bodtes or any 
other duly 1\llthotized body; . . , 

' 9.3 that t~e entry into and performan~e of . , :' 
· this Agreement . and each R,eP,urchas.e 
Transaction relating thereto do. riot contravene 
any provision of the laws, decrees, regulations 

·····.1·-

and articles of association (or instruments of 
incotporation) that apply to it; 

9.4 that all permits, licenses and 
authorizations whtch may be necessary for 
entenng into and carrying out this Agreement 
and any Repurchase Transaction relating 
thereto have been obtained and remain in 
effect; 

9.5 that this Agreement and each Repurchase 
Transaction entered into pursuant hereto 
constitute a corpus of nghts and obligations 
that are binding on the Party in all their 
respective terms and conditions; 

9.6 that there is no Event of Default in 
respect of the Party; 

9.7 that it has the necessary knowledge and 
experience to assess the benefits atising from 

. " ·.: 
... I •• 

.. ' 
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avantages et les 1isques encourus au titre de 
chaque Pension et ne s'en est pas remise pour 
cela ill'autre Pmtie ; et 

9.8 Qu'il n'existe pas a son encontre d'action 
ou de proredure arbitrale ou jud1ciaire, ou de 
mesure admmistrntive ou autre dent 11 pourrait 
resulter une deterioration manifeste et 
substantielle de son activite, de son patrimoine 
ou de sa situation financi~re ou qui pourrait 
affecter Ia validite ou Ia bonne execution de Ia 
Convention ou de toute Pension. 

ARTICLE 10. RESILIATION DES OPERATIONS 
DE PENSION 

10.1. RESILIATION EN CAS DE DEFAJLLANCE 

10.1.1 Constitue un Cas de Defmllance 
pour l'une des Parties (Ia "Partie Defmllante") 
l'un des evenements suivants: 

·10.1.1.1 . !'inexecution d'une. quelconque 
disposition de Ia· convention ou d'une Pension 
(relative a un paiement, une hvrmson ou 
autre), a laquelle il n'aurait pas ete remedie soil 
d~ notification de !'inexecution par l'aulle 
Partie (Ia "Pmtie Non Defaillante") lorsque 
cette inexecution pmte sur une constitution ou 
retrocessiOn de Marge, soit dans un delai de 
trois Jours Ouvres a compter de Indite 
noufication, dans les mitres cas ; 

10.1.1.2 une quelconque declaration de 
!'article 9 se revele avoir ete inexacte au 
moment ou elle a ete fnite par cette Partie, ou 
cesse d'etre exacte, sur un pomt important ; 

1 0.1.1.3 Ia declaration par cette Pmtie a !'autre 
Partie de l'impossibilite ou du refus de regler 
tout ou pmlie de ses deltes ou d'executer ses 
obligations, !'octroi administratif ou JUdiciaire 
d'un moratoire, une procedure de reglement 
amiable de creanciers, Ia nominatiOn d'un 
administrateur il Ia demande des tribunaux, 
!'interdiction d'une autorite reglementaire 
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and risks incurred m connection with each 
Repurchase Transaction and has not rehed on 
the other Party for such purpose; and 

9.8 that no arbitration or judicial actions or 
proceedings have been initiated or 
administrative or other measmes taken against 
it that could result in a clear and material 
deterioration in such Party's business, net 
wo1th or financial condition or which could 
affect the validity or the proper 
Implementation of this Agreement or of any 
Repurchase Transacuon. 

ARTICLE 10. TERMINATION OF REPURCHASE 
TRANSACTIONS 

10.1. TERMINATION IN EVENTS OF DEFAUL'J' 

10.1.1 Any one of the following events 
will const1t~te an Event pf):ie~ault in,l'\!spect 
of one of lh¢ Parties (the "DefaQlting Pin iy"): . 

,t.., .... ' . • .,)';, ... 
10.1.1.1 faiiure to comply y.'Ith ~ny prp.yi~iqns 
whatsoevePof this Agreement or 11 Repmcluise ... 
Transaction (relating to n payment, a ,delive1y 
or otherwise), which failure' has not been 
1-emedied, either upon notice of non-
performance served by the other Pmty (the 
"Non-Defaulting Party") when such faillu-e 
relates to the deposit or release of Margin, or 
within th1-ee Business Days following the 
serving of such notice in all other cases; 

10.1.1.2 any 1-epresentation made under 
Article 9 proves to have been mcon-ect when 
made by such Party, or ceases to be con-ect, in 
any material respect; 

10.1.1.3 a declaration from such Party to the 
other Pmty of its inability or unwillingness to 
pay all or any part of its debt or meet its 
obligations, the g111nting of a moratonum by 
the administrative or judicial authorities, a 
voluntary general arrangement with 
assignment to creditors, the appointment of an 
administrator at the request of the comts, a ban 

. ·. 
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d'emettre sur un marche, ainsi que toute 
procedure equivalente; 

10.1.1.4 Ia cessation de fait 
l'ouverture d'une procedute de 
amiable ou de toute autre 
eqtn valente ; 

d'activite, 
liquidation 
procedure 

10.1.1.5 l'ouvertme d'une procedure de 
redressement ou liquidation judiciniles ou de 
toute autre procedure equivnlente, affectant le 
siege ou l'une quelconque des succursnles de 
cette Partie ; 

10. 1. 1.6 !'inexecution d'une quelconque 
obligation de paiement a l'egard de Ia Partie 
Non Defaillnnte ou de tout tiers, autre que 
celles resultant de Ia Convention ou d'une 
Pension, snuf en ens d'erreur mnnifeste et a 
mains que le patement de ce montant ne son 
!'objet d'un'e contestation serieuse au fond ; ou · 

10.1.1.7 tout evenement susceptible d'entralner. 
Ia nullite, l'inopposnbilite, Ia disparition·d'une 
quelconque sOrete au garnnhe consentie par 
acte sepnre en faveur de Ia Partie Non 
Defaillante au titte d'une ou plusieurs 
Pensions, ainsi que tout evenement vise nux 
articles 10.1.1.3 a 10.1.1.6 affectant un tiers 
ayant delivre sa gnrantle personnelle au titre de 
Ia Convention ou d'une Pension. 

10.1.2 La smvenance d'un Cas de 
Defnillance donne i\ In Partie Non Defnillante 
le droit, sur simple notification adressee a Ia 
Partie Defaillante, de suspendre !'execution de 
ses obligations de paiement et de livraison et 
de resilier !'ensemble des Pensions en cours 
entre les Parties, que! que soit le lieu de leur 
conclusion ou d'execution. Cette notiftcation 
precisera le Cas de Defaillance invoque ainsi 
que In Date de Resilintion retenue. 

10.2. RllSILIATION EN CAS DE 
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imposed by any regulatory authority on the 
raising of capital on a market, or any 
eqm valent procedure; 

10.1.1.4 the de facto cessation of activities, the 
commencement of voluntary winding-up 
proceedings or any other equivalent 
proceedings; 

1 0.1.1.5 the commencement of court-ordet ed 
reorganiznllon or winding-up proceedings or 
any equivalent proceedings concerning the 
head-office or any branch of such Party; 

10.1.1.6 failure to meet . any payment 
obligation when due with respect to the Non-
Defaulting Pmty or any third party, other than 
such obligatiOns m·ising out of this Agreement 
or a Repurchase Transaction, save in the event 
of any manifest error and unless the payment 
of such su~ is subJect to:~-1\Crio\I_s.subs\nntil{e 
dispute;· or ' . · . 

' \ 
10.1.1.7 a~y event likely. J~ result. i,ll ,~ny . 
collateral or security granted separately.. m 
favor of the· Non-Defaulting Pnriy in respect of 
one or more Repurchase Transactions 
becoming void, unenforceable or ceasing to 
exist, or any of the events mentioned m 
Atticles 10.1.1.3 to 10.1.1.6 affecting a third 
pm ty that has issued a personal guarantee in 
respect of this Agreement or a Repurchase 
Transaction. 

10.1.2 Upon the occurrence of an Event 
of Default, the Non-Defaulting Party wtll be 
entitled, Simply by serving notice on the 
Defaulting Party, to suspend performance of tis 
payment and delivery obligations and to 
terminate all Repurchase Transacttons 
outstanding between the Parties, irrespective of 
the place they were entered into or their place 
of performance. Such notice will spectfy the 
Event of Default being cited and the applicable 
Termmation Date. 

10.2. TERMINATION BY REASON OF A 
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CIRCONSTANCE NOUVELLE 

10.2.1 Constitue une Circonstance 
Nouvelle pour une Pa.tie (Ia "Pattie 
Affectee"), l'un des evenements suivants : 

10. 2.1.1 !'entree en v1gueur d'une nouvelle loi 
ou d'une nouvelle reglementalion, In 
modification d'une loi ou d'un quelconque 
tex.te a cnractere obhgatoire ou Ia mod1fication 
de l'mterpretation judiciahe ou administrative 
qui en est faite, dont il resulte qu'une Pension 
est illicite pour Ia Partie concernee ou qu'il doit 
etre precede 1l une dt!duction ou retenue 
nouvelle de nature fiscale sur un montant 
qu'elle doit recevoir de !'autre Partie au titre de 
Indite Pension ; ou 

10.2.1.2 toute fusion 011 scission affcctant Ia 
Partie concernee ou toute cession d'actif 
effectuee par · celle-ci · se traduisant par une 
dete1'1oration manifesie· et ·sutistantielle de son 
activite, de son patrimoine··oit de sa situation 
finnncie1e. : 

'. -. .. 
• ! •• 

10.2:2 · ,·L01s de "Ia: survenance · d'une 
Circonstance Nouvelle ·Visee a !'article 
10.2. 1.1, toute Pnrlie en prenant connnissance 
Ia notif1era dans les meilleurs delms 11 l'aut1-e 
Partie ninsi que les Pensions concernees par 
cette Circonstance Nouvelle. Les Parties 
suspendront alors l'ex.ecution de leurs 
obhgations de paiement et de livraison pour les 
seules Pensions affectecs et 1-echercheront de 
bonne foi pendant un delai de 30 jours une 
solution mutuellement satisfaisante visant a 
rendre licite ces Pensions ou eviter Ia 
deduction ou retenue. Si 1t l'issue de cette 
periode aucune solution mutuellement 
satisfaisante ne peut etl-e trouvee, chacune des 
Pmties (en cas d'illegalite) ou Ia Partie 
1-ecevant un montant inferieur a celui prevu (en 
cas de deduction ou retenue sur un montant 
verse par l'auu-e Partie) pomn not1fier ill'nutre 
Ia res11iation des seules Pens10ns affectees par 
Ia Cilconstance Nouvelle. Cette notification 
precisera In Date de Res!liation retenue. 
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CHANGE IN CIRCUMSTANCES 

10.2.1 Any one of the following events 
will constitute a Change in Circumstances for 
a Party (the "Affected Party"): 

10.2.1.1 the entry into force of a new law or 
new regulation, the amendment of any Jaw or 
any other legislation of mandatory effect or 
any change in the jud1cial or administrative 
mterpretation of any such legislation which 
results in a Repurchase Transaction becoming 
unlawful for such Party, or which results in 
any new deduction or withholding of tax. on a 
sum receivable from the other Pm ty under such 
Repurchase Transaction; or 

1 0.2.1.2 any merger or de-merger nffectmg 
such Party or any l1 ansfer of assets effected by 
it which results 111 a mate1ial deteliornuon in . 
its business~ net worth or fina~c(aic~ndition, · · · · 

.... ' 

, . .. . 
' . \ 

10.2.2 On the occurrence .of any Change .. 
111 Circumstances as referred to in' Arti~le : . 
10.2.1.1, any Party wluch obtains knowledge 
the1-eof will not1fy the other Party as soon as 
possible, identifying the Repurchase 
Transactions affected by such Change in 
Circumstances. The Parties shall then suspend 
performance of their payment and delivery 
obligations under the affected Repurchase 
Trnnsactions only, and will attempt in good 
faith for a period of 30 days to find a mutually 
satisfactory solmion for making such 
Repurchase Transactions lawful or avoidmg 
such deduction or withholding. If at the end of 
such period no mutually acceptable solution 
can be found, each of the Parties (in the event 
of any unlawfulness) or the Party receiving an 
amount less than that provided for (m the 
event of deduction from or withholding on a 
sum paid by the other Pmty) will have the right 
to se1ve notice on the other Party of the 
termination of only those Repurchase 
Transactions affected by the Change in 

, . . : 
-.:: ; 

. ... 
. .. 
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10.2.3 Lms de Ia survenance d'une 
Circonstance Nouvelle visee a l'atticle 
10.2.1.2, toutes les Pensions seront constderees 
affectees. L'autre Pattie (Ia "Pmtie Non 
Affectee") aura alors le droit, sur simple 
notification adressee ii Ia Pattie Affectee, de 
suspendre !'execution de ses obligations de 
paiement et de livraison et de restlier 
!'ensemble des Pensions en cours entre les 
Parties, que! que soit le lieu de leur conclusion 
ou d'execution. Cette notification precisera Ia 
Date de Restliation tetenue. 

10.2.4 Si une Circonstance Nouvelle 
entraine dtrectement Ia survenance d'un Cas de 
Defaillance, ce Cas de Defnillance sera repute 
ne pas avmr eu lieu et seules les dispositions 
de !'article 10.2 seront alors applicables. 

10.3. EFFETS DE LA RESILIATION 

Les Parties sont deliees, a ·i::ompter de Ia Date 
de Resiliation, de toute obligation de paiement 
ou livraison pour les Pensions resiliees. La 
resiliation donne toutefois droit, pour ces 
Pensions, au paiement du Solde de Resiliation 
et, lorsqu'elle resulte de In survennnce d'un Cas 
de Defaillance, au rcmboursement des frais 
prevus a !'article 12.5. 

ARTICLE 11. CALCUL ET PAIEMENT DU 
SOLDE DE RESILIA'fiON 

11.1. CALCUL DU SOLDE DE RESILIATION 

11.1.1 A Ia Date de Resilintton, Ia Partie 
Non Defaillante ou In Partie non Affectee 
(ci-apres Ia "Partie en charge des calculs") aura 
seule Ia responsabilite de determiner le Solde 
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Circumstances. Such notice will specify the 
applicable Termination Date. 

10.2.3 In the event of the occurrence of 
any Change in Chcumstances rcfetTed to in 
Article 1 0.2.1.2, all Repurchase Transactions 
will be deemed to be affected. The other Party 
(the "Unaffected Party") shall then be entitled, 
simply by setving nottce on the Affected Party, 
to suspend perfotmance of its payment and 
delivery obligatiOnS and to terminate all the 
outstanding Repurchase Transactions between 
the Patties irrespective of the place they were 
entered into or their place of performance. 
Such notice will specify the applicable 
Termination Date. 

10.2.4 If a Change of Circumstances 
results dtrectly m the occurrence of an Event 
of Default, such Event of Default will be 
deemed no~ to have occuned a!lc! only the 
provisiOns ?f Article J0.2sha!lth~n·~j>ply, .. ···· ., .. , !.''" 

' 
10.3. EFFEFT OFTERMIN~po~, 1 r:·• ... ,; . ' 

With effect from the Termination Date, .the 
Parties wiil no longer 'be. bound ·by any ··· · ~~ 
payment or deli very obligations in respect of 
the terminated Repurchase Transactions. 
Termination does however entitle the relevant 
patty in respect of such Repurchase 
Transactions to payment of the Close-out 
Balance and, when it results from the 
occurrence of an event of Default, to 
reimbursement of the expenses referred to in 
Atticle 12.5. 

ARTICLE 11. CALCULATION AND PAYMENT 
OF TilE CLOSE-OUT BALANCE 

11.1. CALCULATION OF TilE CLOSE-OUT 
BALANCE 

11.1.1 On the Tetminntion Date, the Non-
Defaulting Party or the Unaffected Patty 
(hereafter the "Calculation Patty") shall have 
sole responsibility for establishing the Close-
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de Resiliation. 

11.1.2 A eel effet, Ia Pm tie en charge des 
calculs determinera, pour chaque Penston 
resihee, son Ecmt de Valeur a Ia Date de 
Resiliauon ainsi que, s'ils extstent, les 
Montants Dus par chaque Partie au titre de 
Indite Pension. Cette determmation 
interviendrn que Ia Pension en question soit 
avec Marge ou non. 

11.1.3 La somme des Ecarts de Valeur 
posttlfs pour Ia Partie en charge des calculs et 
des Montants Dus par !'autre Partie, diminuee 
du total des Ecarts de Valeur negatifs pour Ia 
Partie en charge des calculs et des Montants 
Dus par elle determinera le risque biUt de In 
Partie en charge des calculs (ci-apt-es "le 
Risque Brut"). Tout Ecmt de Valeur ou 
Montant DO ex prime dans une Devise null e 
que Ia Devise de' Reference sera convetti dans 
cette Devise a Ia Date de Resiliation sur Ia 
base des com-s de change 'au · corhptant 
disponibles pour Ia Partie en charge des calculs 
a 12h00 a cette date. . ' 

·. :· 

11.1.4 La Partie en charge des calculs 
comparern alors son Rtsque Brut ala Valeur de 
Ia Marge a In Date de Resiliatton (st une 
Marge a ete constituee) et determinern de Ia 
fa~ton suivante le Solde de Resiliauon : 

a) Si aucune Marge n'a ete constituee. le 
Solde de Resiliation sera ega! au Risque 
Brut de Ia Partie en charge des calculs. II 
sera dfi par Ia Partie Defaillante ou 
Affectee s'il est positif el par Ia Pmtte en 
charge des calculs s'il est negatif; 

b) Si une Marge a ete constituee chez Ia 
Partie en charge des calculs et si cette 
Partie a un Risque Brut positif, le Solde 
de Resiliation sera egal a Ia dtfference 
entre le Risque Brut et Ia V nleur de Ia 
Marge. II sera dO par Ia Partie Defaillante 
ou Affectee s'il est positif et par Ia Partie 

20 

out Balance. 

11.1.2 To this end, the Calculation Party 
will establish the Valuation Deftciency of each 
terminated Repurchase Transaction on the 
Termination Date together with the Amounts 
Due, tf any, from each Patty with respect to 
such Repurchase Transaction. Such 
calculation will take place whether or not the 
relevant Repurchase Transaction is a Margin 
Transaction. 

11.1.3 The aggregate of all postttve 
Valuation Deficiencies for the Calculation 
Party and all Amounts Due from the other 
Party, less the aggregate of all negative 
Valuation Deficienctes for the Calculation 
Party and all Amounts Due from it shall 
constitute the overall exposme of the 
Calculation Party (hereafter the "Overall 
Exposure"). Any Valuation Deficiency or , .. 

I , . , ... 
c Amount Dtle denominated in a Cun-yncy ~!her . - _., . . ., 

than the Reference Curren'~y,wil.l be.co11v.erte~l. .. _ .. ·', 
into the latter Cunency on. the Termination , :: . 
Date on the basis of the foreign exch~nge spot .. 
rates available to the Calculattmi "paity at ~9on' 
on that date. - · 

11.1.4 The Calculation Pmty shall then 
compare its Overall Exposure with the Value 
of the Margin (if Margin has been deposited) 
on the Termination Date and establish the 
Close-out Balance in the following mannet: 

a) If no Margin has been deposited, the 
Close-out Balance will be equal to the 
Calculation Party's Overnll Exposure and 
will be due from the Defaulting or 
Affected Party tf it is posittve and from 
the Calculation Party if it is negative. 

b) If Mamin has been deposited wtth the 
Calculation Party and if such Pmty shows 
a positive Overall Exposure, the Close-
out Balance will be equal to the 
difference between the Overall Exposure 
and the Value of the Margin and be due 
from the Defaulting or Affected Party if it 

'" 
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en charge des calculs s'll est negatif. Si 
par contre In Pm1ie en charge des calculs 
a un Risque Brut negatif, le Solde de 
Resiliation sera ega! au total de Ia valeur 
absolue du Risque Brut et de Ia Valeur de 
Ia Marge et sera d(l par Ia Partie en charge 
des calculs ; 

Si une Marge a ete constituee chez Ia 
Partie Defaillante ou Ia Partie Affectee et 
si Ia Partie en charge des calculs a un 
R1sque Brut negnuf, le Solde de 
Res11iation se111 ega! a Ia difference entre 
Ia valeur nbsolue du Risque Brut et Ia 
Valeur de Ia Marge. II sera dO par In 
Partie en charge des calculs s'il est posiuf 
et par Ia Pmtie Defaillante ou Affectee s'il 
est negatif. Si par contre Ia Partie en 
charge des calculs a un R1sque Brut 
positif, le Solde de Resiliation sew ega! 
au total du Risque Brut et d~-la Valeur· de 
Ia Marge et sera dfi par Ia Pmtie 
Defaillante ou Affectee. 

' ' 

Une presentation sous forme de tableau du 
calcul du Solde de Resiliat10n f1gure il 
l'Annex.e ll, qui fait partie integrante de In 
Convention. 

11.1.5 Lors de Ia survenance d'une 
Circonstance Nouvelle visee ill'article 1 0.2.1.1 
et dans !'hypothese ol1 seules certaines des 
Pensions en cours seraient affectees, Ia Marge 
sera alors determinee par reference aux. seules 
Pensions avec Marge affectees, s'il yen a. 

11.2. NOTIFICATION E'f VERSEMENT DU 
SOLDE DE RESILJATION 

11.2.1 La Partie en charge des calculs 
notifiera 11 !'autre dans les meilleurs delais le 
montant du Solde de Resiliation ainsi que le 
deta1l des calculs ayant perm1s de le 
determiner. Ces calculs seront defimllfs des 
leur notification et, en !'absence d'erreur 

c) 
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is positive and from the Calculation Party 
if it is negative. If, however, the 
Calculation Party shows a negative 
Overall Exposure, the Close-out Balance 
will be equal to the sum of the absolute 
value of the Overall Exposure and the 
Value of the Margin and will be due from 
the Calculation Party. 

If Margm has been deposited with the 
Defaulting or Affected Party and if the 
Calculation Party shows a negnt1ve 
Overall Exposure, the Close-out Balance 
will be equal to the difference between 
the absolute value of the Overall 
Exposure and the Value of the Margin 
and be due from the Calculation Party 1f 
it is positive and from the Defaulting or 
Affected Party if 1t is negative. If, 
however, the Calculation Party shows a 
posith:e Overall Exposme,, the Close-out 

~ . ,·f.. t. 

··~ 

· Balance will be. equal to: !hec,~llm of- the , , 
Overall Exposure and th~. \(n4•e. of the _ 
Marg1p and be due from t~~P~fm~Iting or ' ..... · '•. 

·- Affectlld Party. 

A summary calculation table of. t1_1e ,Close-out 
Balance IS shown in Appendix Ii; which forms 
an integral part of this Agreement. 

11.1.5 If following the occurrence of any 
Change m Circumstances referred to m A1ticle 
10.2.1.1, only some (but not all) Repurchase 
Transactions outstanding are affected, the 
Margin w11l in that case be established by 
reference to those Margin Transactions that are 
affected, if any. 

11.2. NOTIFICATION AND PAYMENT OF 
CLOSE-OUT BALANCE 

11.2.1 The Calculation Pa1ty will notify 
the other Party as soon as possible of the 
Close-out Balance and of the details of the 
calculations on which it was based. These 
calculations will become final as soon as the 
other Pmty is notif1ed of them and, in the 
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manifeste, ne pourront pas etre con testes. 

11.2.2 La Partie redevable du Solde de 
R~iliation procedera au versement 
correspondant 11 )'autre Partie dans les trois 
Jours Ouvres a compter de Ia reception de Ia 
notification visee a !'article 11.2.1. Toutefois, 
dans !'hypothese ou un tel versement serait, 
suite a Ia survenance d'un Cas de Defaillance, 
d(i par Ia Partie Non Defaillante 11 Ia Partie 
Defaillante, Ia Partie Non Defaillante est 
irrevocablement autorisee 11 le compenser avec 
tout montant qui lui serait d(i par Ia Partie 
Defaillante 11 quelque titre que ce soit. 

11.2.3 En cas de retard de versement du 
Solde de Resiliation, le montant conceme sera 
maJore des Interets de Retard afferents, qui 
seront dus de plein droit et sans mise en 
demeure prealable et seront calcules de Ia Date 
de Resiliation (incluse). jusqu'i'l ·In date du . 
paiement effectif du Solde de R~iliation · 
(exclue). 

ARTICLE 12. DIVERS 

12.1. NOTIFICATIONS 

Toute notification effectuee en vettu de Ia 
Convention devra etre faite par lettre, telex, 
telecopie ou toute transmission telematique 
presentant un degre suffisant de fiabilite pour 
les Parttes et prendra effet 11 Ia date de sa 
reception. Les notifications seront faites selon 
les indications fournies a l'Annexe I B. 

12.2 PAIEMENT DANS UNE MONNAIE AUTRE 
QUE CELLE PREVUE 

Dans le cas ou pour une raison quelconque, un 
paiement est effectue dans une monnaie autre 
que Ia Devise prevue pour une Pension et s'il y 
a une difference entre ce montant converti 
dans cette Devise et le montant en cette Devtse 
que prevoyait Indite Pension, Ia Pmtte debitrice 
devra, 11 titre d'obligation mdependante, 
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absence of manifest error, shall not be open to 
dispute. 

11.2.2 The Patty owmg the Close-out 
Balance will pay it to the other Party within 
three Business Days from receipt of the notice 
refeued to in Article 11.2.1. However, in the 
event that such payment is owed by the Non-
defaulting Patty to the Defaulting Patty 
following the occurrence of an Event of 
Default, the Non-Defaulting Party will be 
urevocably authmized to set off such amount 
against any other amount due to it by the 
Defaulting Pm ty for any reason whatsoever. 

11.2.3 In the event of late payment of the 
Close-out Balance, the sum in question will be 
mcreased by the relevant Late Interest which 
shall become due, ipso jure and without prior 
notice, and will be calculated on the Close-out 
Balance frdm (and including) ,the Termination 
Date up to :(and excluding).th.e date ·~Ii which . 
the Close-o~t Balance is a_ctu~lly.paid~' . ' · 

I 
• 

ARTICLE 12. MISCELLANEOUS i 

12.1. NOTICES 

Any notice given pursuant to this Agreement 
will be made by letter, telex, telefax or any 
system of electromc transmission considered 
by the Patties to be sufficiently reliable, and 
will have effect as of the date of receipt. 
Nottces wtll be sent in accordance with the 
provisions of Appendix I B. 

12.2 PAYMENT IN A CURRENCY OTIIER TIIAN 
TilE AGREED CURRENCY 

If for any reason a payment is made in a 
Currency other than the Agteed Currency for a 
Repurchase Transaction and there is a 
difference between this amount converted into 
that Currency and the amount in the Currency 
provided for by the Repurchase Transaction, 
the Party owing this ammmt will, as an 

•' 
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indemniser a premiere demande et sans 
pouvoir soulever d'ellception, !'autre Partie de 
tous frais et pertes qui en resulteraient. 

12.3. NON RENONCIA TION 

Le non exercice ou l'ellercice tardif par une 
Partie de tout droit pouvoir ou privilege 
decoulant de Ia Convention ne constitue pas 
une renoncmtion au droit, pouvoir ou privilege 
en cause. 

12.4. CESSION A UN TIERS 

La Convention, toute Pension ou l'un 
quelconque des droits ou obligations en 
decoulant pour une Partie ne pourront l!tre 
transferes ou cedes sans !'accord prealable de 
!'autre Partie. 

' 12.5. FRAIS ET DEBOURS 
' .··· 

·.• ;. 

La resiiiation d~s Pilrisio.ns oiiv·r~di;oit, pbti'tla · 
' • • ' - ·>, - ' • i -~ - • ' seule Pm t1e Non Defaillmite,. · ilu · 

remboursement des frais et debours engages, y 
compris de procedure judicmire, le cas 
echeant, qu'elle aurait subis· · 'du .. fait de Ia 
survenance d'un Cas de DCfaillance et qu'elle 
serait en mesure de justirier. 

ARTICLE 13. DUREE DE LA CONVENTION 

13.1 La Convention est conclue pour une 
duree indeterminee. Elle pourra etre denoncee 
a tout moment, par lettre 1ecommandee avec 
accuse de reception ; ladue denonciation 
prenant effet a l'ellpiration d'un delai de cinq 
Jours Ouvres suivant sa reception. 

13.2 La Convention continuera toutefois a 
regir les rapports entre les Parties pour toutes 
les Pensions conclues avant Ia prise d'effet de 
Indite denonciation 
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independent obligation, indemnify the other 
Party on demand against all costs and losses 
resulting therefrom, without being entitled to 
raise any objection thereto. 

12.3. No WAIVERS 

The failure to ellercise or late ellercise by a 
Pmty of any rights, power or privilege deriving 
from this Agreement shall not constitute a 
waiver of the particular right, power or 
privilege. 

12.4. ASSIGNMENT TO A TIIIRD PARTY 

This Agreement, any Repurchase Transaction 
and any one of the rights and obligations 
deriving therefrom may not be transferred or 
assigned by e1ther Palty without the prior 
consent of the other Party. 

12.5. COSTS AND EXPENSES.· 
. ' .. ;-_· ' • " :' ; • ~- ! • "'". 

Tiud Non-Defm.ilting Party alone shall. have the 
right; :upon tenmnat10n qf. .. the .Rep.mchase .. 
Transactions, to reimbursement of any . 
evidenced costs and expenses, mcluding legal · 
costs, if any, that it may have incuned as a 
result of the occurrence of an Event of Default. 

ARTICLE 13. TERM OF TilE AGREEMENT 

13.1 This Agreement is entered into for an 
indefinite period. It may be terminated at any 
time, by registe1ed letter with 
acknowledgement of receipt; such terminatiOn 
will take effect f1ve Business Days after receipt 
of such registered letter. 

13.2 However, this Agreement will continue 
to govern relations between the Parties 111 

respect of all Repurchase Transactions entered 
into prior to termination becoming effective. 

-.·-. 

.: •. ~~""·. 't 
::~>~~t· 

; : l 

. ~;I 
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ARTICLE 14. RENONCIATION AUX 
IMMUNITES 

La Convention est de nature commerciale. Les 
Pmties renoncent irrevocablement 1t toute 
immunite de Jundiction ou d'execut!On dont 
elles pout1'nient beneftcier tant pour 
elles-mBmes que sur leurs biens presents ou 
futurs. 

ARTICLE 15. LOI APPLICABLE, ATTRIBUTION 
DE COMPETENCE 

15.1 La Convention est soumise au droit 
frnn~tais. En cas de ll aduct10n seule Ia version 
signee fera foi. 

15.2 Tout lilige, relatif notamment a sa 
vahdite, son interpretation ou son execution, 
sera soumts a In competence des juridictions 
du ressort de Ia C~ur d'App'el de Piu·is.. · · 

' .. •,. . ,·. .·. ·   
 
 

 
       

     
 

Par : Mme. I M ........................... .. 
Titre: .......................... .. 
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ARTICLE 14. WAIVER OF IMMUNITY 

This Agreement is of a commercial nature. The 
Parties hereby inevocnbly waive any immunity 
from suit or execution that they might enJOY in 
respect of themselves or their present or future 
assets. 

ARTICLE 15. 
JURISDICTION 

GOVERNING LAW 

15.1 This Agreement is governed by French 
law. In the event of translation, only the stgned 
version will be authentic. 

15.2 Any dispute, pmticularly in respect of its 
validity, interpretation or performance will be 
subject to the jurisdiction of 'the comts .within 
the dtstrict of the Paris Cout:i-of.Aptieai. '.· 

I - · I • · l ~ . 
• 0 • 

( . 
 
 

   

 
 

 

By: Ms./ Mr ..........
Title: .................

. ' 

. \. 

'·'' 

if J ... 
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ANNEXEI 
PARAMETRES ET DISPOSITIONS TECHNIQUES 

APPLICABLES A LA CONVENTION 
ANNEXEIA 

PARAMETRES FINANCIERS 

Agent de Calcul (cf. definition et art. 7) : 
Pmtie A sera !'Agent de Calcul, etant precise 
que lorsque Partie A n'aura pas d'Ecmt de 
Valeur, Partie A effectuera les calculs et les 
notifications prevues a l'article 7 de Ia 
Convention sur demande de Partie B ou 

. 

Place financicre pour Ia determination des 
Jours Ouvres (cf. definition Jour Ouvre) : 
sauf stipulation contraire dans une 
Confirmation, Paris et Londres. 

Date de Valorisation (cf definition et art. 7) : . 
chaque Jour Ouvre. 

Devise ·de Reference (cf. liefinition, ltrt. 7 & 
lJ)·: L'euro. 

Taux de Reference (cf definition Valeur de Ia. 
Marge) :. L'EONIA. (Euro Ovemight Index 
Average), c'est i\ dire le taux moyen pondere de 
toutes les transactions au jour le jour eKecutees 
sur le marche interbancaire de Ia zone euro tel 
qu'etabli par Ia Banque centrale europeenne et 
publie sur Ia page 247 de I'ecran Telerate ou 
sur toute auue page Ia rempla9ant. 

Taux de Retard (cf definition Interets de 
Retard) : ll titre d'indication (1) pour l'emo, le 
tauK le plus eleve consenti par Ia BANQUE 
CENlliALE EUROPEENNE pour I' alimentation en 
liquidites du destinataire du paiement fait avec 
retmd ; et (ii) pour les autres Devises, Ia 
moyenne des tauK au jour le jour auxquels a 
acces le destmataire du pmement fait avec 
retard pendant Ia periode consideree. 

Scuil de declenchement des ajustements de 
Marge (cf Amzexe I C):  

Seuil de declenchement des ajustcments de 
Marge (cf Amzexe I C) :  
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APPENDIX I 
PARAMETERS AND TECHNICAL PROVISIONS 

APPLICABLE TO TilE AGREEMENT 
APPENDIX I A 

FINANCIAL PARAMETERS 

Calculation Agent (see definition & Art. 7): 
Party A wtll be the Calculation Agent, 
provided that if Patty A has no Valuation 
Deftciency, Party A shall make the 
calculations and notiftcations referred to in 
Article 7 of the Agreement upon request from 
Party B or   

 

Financial Center for the determination of 
Business Days (see Business Day deftmtion): 
Subject to the terms of any Conftrmation, Paris 
and London. 

Valuation Date (see definition and Art. 7) : 
Each Busmfss Day. _..,_ , 

' Reference ~urrency (see,d~fittition, Ar.t 7, & 
11): euro: ·!··.· · ', ,· 

J .'. • ; ) 

Reference iRate (see Va~~e of t(te Margin 
. definition):; BONIA (Emo · Ove10ight Index 

Ave1nge) i.e., the average weighted rate of all 
day-to-day transactions on the interbank 
market of the euro zone as determined by the 
Eutopean Central Bank and as appearing on 
the Telemte Page 247 or on any other page 
replacing it. 

Late Intet·est Rate (see Late Interest 
definition): for information purposes (1) for 
euro, the highest rate offered by the EUROPEAN 
CENmAL BANK for the financing of the 
beneficiary of the late payment; and (ii) for any 
other Currencies, the average of the ovemight 
rates that would be offered to the beneficiary 
of the late payment dming the relevant penod. 

Margin Adjustment Tl"iggm· Point (see 
Appendix I C):  

Mm·gin Adjustment Trigger Point (see 
Appendix I C):  
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ANNEXEI B 
PARAMETRES ADMINISTRATIFS 

PARTIE A 

Lcs notifications scront adressces a 
  

 
   
 

  
 

  
  

Personnes habilitces a conclure 
des Pensions 

 
 
 

PARTIEB 

Les notifications scl·ont adl·esstlcs 
sc1on lc depositairc a 

  
 

 
 

 
    

 
 

 
 

  
 

 
 
 
 

 
 

ou 

8 

APPENDIXIB 
ADMINISTRATIVE PARAMETERS 

PARTY A 

Notices will be sent as follows 

26 

  
 

 
 

  
 

  
  

Persons authorised to enter into Reptll"clmse 
Transactions 

 
 

  
. . 

PARTYB 

Notices will be sent as follows, 
DeJlending on which bnnl1 is "depositnirc" 

  
 

 

 
 

 

 
 

 
 

  
 

 
 
  
 

 
  

OR 
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  ' .· 
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Personnes habilitees a conclnre 
des Pensions 
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Persons authorised to enter into Repurchase 
Transactions 

 
 

 

• • j. 
:.> . 

;, . . .. 
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ANNgXEI C 
DISPOSITIONS RELATIVES /1. 

LA GESTION DES MARGES 

C.l DETERMINATION DE L'EC/I.R'f DE 
VALEUR D'UNE PENSION /1. VEC MARGE ET DU 
SOLDE NET DE CIIAQUE PARTIE 

C.l.l. A chaque Date de Valorisation, 
!'Agent de Calcul d~terminera, pour chaque 
Pension avec Marge en cours a cette date, Ia 
difference, positive ou negative, entre: 

(a) Ia Valeur des Till-es mis en pension, 
ajustee de Ia Marge Initiale de Securite (si 
elle existe) ; et 

(b) le Prix de Cession desdits Titres majore 
des interl!ts coun1s affe1ents, calcules ai1 
Taux de Ia Pension depms· Ia Date de 
Cession (inclue) jusqu'a · Ia Date de 
Valorisation consideree (exclue). 

C.1.2. Une fois cette diffe1-ence determinee, 
!'Agent de Calcul calculera pour chaque Parlle 
1 'Ecmt de Valeur de chaque Pension avec 
Marge en com·s, lequel sera egal: 

pour toute Pension pour laquelle Ia Partie 
concmnee est cedant, a Ia difference entre 
les deux montants vis~s ci-dessus, et de 
m~me signe que celle-ci ; 

pour toute Pension pour laquelle Ia Partie 
concernee est cess10nnaire, a Ia difference 
entre les deux montants vises ci-dessus, 
mais de signe oppose. 
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APPENDIX I C 
MARGIN MAINTENANCE PROVISIONS 

C.l ESTABLISIIMENT OF TilE VALUATION 
DEFICIENCY OF A MARGIN TRANSACTION 
AND OF TilE NET DEFICIENCY OF EACH 
PARTY 

C.l.l. On each Valuation Date, the 
Calculation Agent w1ll establish in respect of 
each Margin Transaction outstanding on such 
date, the difference, whether pos1tive or 
negative, between : 

(a) the Value of the Securities subject to the 
relevant Repurchase Transacllon, as 
a<ljusted by the Haircut, if any; and 

(b) the Purchase Price of such. Securities, .. 
together With accrued int~re'si, calculated .... 

' ' •· • ' • ~' j I ' ' 

at the Repurchase Rate ,. f10m, and. 
mcludlng, the Purchase ~~t~ up to, .a'nd', 
excluding, the relevant Valu.ation Date.. . . , . , . . .. . . 

C.t.2. Once this difference has been 
ascertamed, the Calculation Agent will, in 
respect of each outstanding Margin 
Transaction, establish the Valuation 
Deficiency for each Party, which will be equal 
to: 

for each Repurchase Transacllon in wh1ch 
the Party concerned is the seller: the 
difference between the two above-
mentioned amounts, and will have the 
same s1gn; 

for each Repurchase Transaction in which 
the Pmty concerned is the buyer: the 
diffe1-ence between the two above-
mentioned amounts, and will have the 
opposite sign. 

'·l,; 

. ' ' . ,, 
" 

·~ ". 
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C.l.3. Une fois l'Ecart de Valeur de chaque 
Pension avec Marge determine, !'Agent de 
Calcul determinera le solde net des Ecarts de 
Valeur de chaque Partie (ci-np1es le "Sollie 
Net"), lequel sera cgnl a In somme algebrique 
des Ecarts de Valeur de cette Pat tie pour 
chacune des Pensions avec Marge en cours. A 
cct effet, tout Ecart de Valeur exprime dans 
une Devise autre que la Devise de Reference 
sera convertl dans cette Devise a Ia Date de 
Valonsation sur Ia base des cours de change au 
comptant disponibles pour !'Agent de Calcul a 
12h00 a cette date. 

C.2 CONSTITUTION OU RETROCESSION DE 
MARGE EN FONCTION DU SOLDE NET 

C.2.1. A chaque Date de Valorisation, 
l'Agent de Calcul demandera i\ Ia Partie ayant 
un Solde Net de signe negatif de consutuer en 
faveur de Ia Partie ayant un Solde Net de signe 
positifune Marge d\me valeur;egale.ft ce Solde 
Net, sous reserve des disposiiions de l'mt1cle 
C.2,2. ., , 

C.2.2. S1, a une Date de V nlorisation 
quelconque, une Marge a deJa ete constituee 
par une Partie en faveur de !'autre, ]'Agent de 
Calcul comparera a cette elate Ia Valeur de la 
Marge et le Solde Net, et : 

(a) s1 Ia Marge a ete constituee chez Ia Part1e 
ayant un Solde Net de signe positif et si Ia 
Valeur de Ia Marge est inferieure 1l ce 
Solde Net, !'Agent de Calcul demandera a 
Ia Partie au Solde Net negatif de 
constituer une Marge complementaire 
d'une Valeur egale a Ia difference. Si par 
contre Ia Valeur de Ia Marge est 
superieure a ce Solde Net, !'Agent de 
Calcul demandera 1l Ia Partie au Solde 
Net positif de retroceder l'excedent de Ia 
Marge (telle que constatee a In Date de 
Valorisation concernee) sur le Solde Net ; 

30 

C.1.3. Once the Valuation Deficiency of each 
Margin Transaction has been ascertained, the 
Calculation Agent will establish the net 
Valuation Deficiency of each Party (hereafter 
the "Net Deficiency"), which will be equal to 
the algebraic sum of all such Party's Valuation 
Deficiencies for all outstanding Margin 
Transactions. To this end, any Valuation 
Deficiency expressed in a currency other than 
the Reference Currency will be converted into 
that Reference Currency on the Valuation Date 
on the bas1s of the foreign exchange spot rates 
available to the Calculation Agent at noon on 
that date. 

C.2 MARGIN DEPOSITS AND RELEASES 
RESULTING FROM TilE NET DEFICIENCY 

C.2.1. On each Valuation Date, the 
Calculation Agent will request the Party 
showmg a 1.1egative Net Defi!;ie11cy to deposit 
with ·the jParty showi~1g,.;;,~. ·P;_os!t!ve . N~t .. .. 'i ~c:' 

, Deficiency ;Margin of a X!!\U,e ,~qu~l ,to. such. ·: , ,,1 r. < 
Net Deficitncy, subject .t!>,.t~~ .. provisi?r~ .;>f. • .._ : ,~ ,. 

·. A1ticle C.2.~. , . 1 ·, ·· ·· 

C.2.2. If on any Valuation,Date, Margm has 
already been deposited by onil Party with the 
other, the Valuat1on Agent will compare the 
Value of the Margin on such date with the Net 
Deficiency, and: 

(a) in the event that such Margin has been 
deposited with the Pmty showing a 
positive Net Deficiency and if the Value 
of the Margin is lower than such Net 
Deficiency, the Calculation Agent will 
request the Party showing a negative Net 
Defic1ency to deposit additiOnal Margin 
of a Value equal to the difference. If 
however the Value of the Margin is 
higher than the Net Deficiency, the 
Calculation Agent will request the Parly 
showing a positive Net Deficiency to 
release the surplus Margin (as established 
on the relevant Calculation Date) over the 
Net Def1ciency; 

•, ,. 
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(b) si Ia Marge a ete constituee chez Ia Partie 
ayant un Solde Net de signe negatif, 
!'Agent de Calcul demandera a cette 
Partie de retroceder cette Marge en 
totalite et de constituer en faveur de Ia 
Parlle au Solde Net de signe positif une 
Marge nouvelle d'une Valeur egale a ce 
Solde Net. 

C.2.3. La Partie en faveur de qui doit etre 
constituee ou retrocedee une Marge a une date 
donnee pourra accepter, sur notification 
adtessee 11 Ia Pattie devant proceder a Indite 
constitution ou tetrocession, de reduite In 
Valeur de Ia Marge a constituer ou a retroceder 
a Indite date. 

C.2.4. Toute constitution ou retrocession de 
Marge nottfiee par I 'Agent de Calcul 
telativement 11 une Date de Valorisauon 
consideree mterviendra le Jour.Ouvre suivant. 

C.3 SEUIL · DE DECLENCIIEMENT. 
CONSTITUTIONS ET RETROCESSIONS 
MARGE 

DES 
DE· 

C.3.1. Une constitution ou retrocession de 
Marge n'interviendra ii une Date de 
Valorisation consideree que pour autant que Ia 
Valeur de Ia Marge mnst constituee ou 
titrocedee depasse le Seuil de Declenchement, 
tel que defim ci-dessus, et sera alors falte pour 
Ia totalite de son montant, sans franchise. 
Toutefois, si In Marge est seulement constituee 
de Titres, l'ajustement de Marge sera d'une 
Valeur arrondie a Ia quantile de Tttres 
immedintement inferieure. Dans le cas prevu a 
!'article C.2.2.(b), le Seuil de Declenchement 
s'apprecie par rappott au total de Ia 
retrocession et de Ia constitution de Marge. 

C.3.2. Les dispositions qut pticedent ne 
s'appliquent pas 11 Ia retrocession totale de Ia 
Marge survenant 11 Ia fm de Ia demiem des 
Pensions en com'S entre Ies Parties. 
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(b) in the event that such Margin has been 
deposited with the Patty showing a 
negative Net Deficiency, the Calculation 
Agent wtll tequest such Party to release 
such Margin in full and to deposit with 
the Party showmg a positive Net 
Deficiency new Margin of a Value equal 
to such Net Deftciency. 

C.2.3. The Patty with whom Margin is to be 
deposited or to whom it ts to be teleased on 
any given date may notify the Patty having to 
deposit or telease such Margin that it will 
agtee to a reduction in the Value of the Margin 
to be so deposited or teleased on such date. 

C.2.4. Any Margin deposit or release notifted 
by the Calculation Agent with respect to a 
given Calculation Date will take place on the 
followmg B,usmess Day . 

.. • •:: I . ' . 
C.3 , .. TR~GGER POINT1 !~R 'fl,i,1~. P.EPpSIT , , .:· 

· .~ND ~~LEA.SE OF MARGI!\1 . .-... , ~,,.. . .. : 

... ' ~ 

C.3.1. No deposit or telease of Margin.will 
take place on any Valuation· Date unless' the 
Value of the Margin so deposited or released 
exceeds the Trigger Pomt, as defined above, 
and will then be made for its full amount, 
without exemption. However, if the Margin 
consists solely of Secunttes, the Margin 
adjustment will be rounded down to the 
nearest unit of the relevant Securities. In the 
case referred to 111 Article C.2.2.(b), the 
Trigger Point will be assessed by refetence to 
the aggregate of the release and deposit of 
Margin. 

C.3.2. The above provisions do not apply to 
the full release of the Margin that takes place 
at the end of the last Repurchase Transaction 
outstanding between the Pmties. 

.f·~·· 
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ANNEXEI D APPENDIXID 
A UTltES MODIFICATIONS A LA CONVENTION 0TIIER AMENDMENTS TO TilE AGREEMENT 

LES PARTIES CONVIENNENT PAR LA PRESENTE THE PARTIES HEREBY AGREE TO TilE 
ANNEXE DES STIPULATIONS SUIVANTES QUI 
COMPLETENT ET MODIFillNT LA CONVENTION-
CADRE RELATIVE AUX OPERATIONS DE PENSION 
LIVREE CONCLUE LE B  200 l ENTRE 
LEHMAN BROTIIERS INTERNATIONAL (EUROPE) 
(LA "PARTIE A") ET  

, AGISSANT AU NOM ET POUR LE 
 

MENTIONNES DANS L'ANNEXE lE A LA 
PRESENTE CONVENTION (  

      
 ETANT APPELE 

LA "PARTIE B") (LA PARTIE A ET LA PARTIE B 
ETANT ENSEMBLE APPELES LES "PARTIES"), (LA 
"CONVENTION") ET SERONT APPLICABLES A 
TOUTES LES PENSIONS REGIES PAR LA 
CONVENTION. 

. ! I • 

LES . P, ~RTIES SONT .. CON'v~.NuEs DES · 
STIPULATIONS SUiVANTES' QUI COMPLETENT E1'. 
MODIF!ENT LA CONVENTION ET SERON1' 
APPLICABLES A TOUTES LES PENSIONS REGIES 
PAR LA CONVEI'hiON:'. 

SAUF DISPOSITION EXPRESSE CONTRAIRE, 
   

 EST REPUTEE AGIR, ET 
ACCEPTE D'AGIR, AU NOM ET POUR LE COMPTE 
DE CHACUN DES FONDS AGISSANT SEPAREMENT 
EN VERTU DES TERMES ET CONDITIONS 
GENERALES, CI-DESSOUS MENTIONNES, QUI 
LEUR SONT APPLICABLES A TOUS, ET SOUS 
RESERVE DES TERMES ET CONDITIONS 
PARTICULIERES, CI-DESSOUS MENTIONNES OU 
MENTIONNES DANS UNE CONFIRMATION, 
APPLICABLES SEULEMENT A CERTAINS D'ENTRE 
EUX. 

FOLLOWING PROVISIONS WHICH SUPPLEMENT 
AND AMEND Tiffi MASTER AGREEMENT FOR 
REPURCHASE TRANSACTIONS WITH DELIVERY 
OFSECURITIESENTEREDINTOON. ,200l 
BETWEEN LEHMAN BROTI-IERS INTERNATIONAL 
(EUROPE) ("PARTY A") AND  

 ACTING ON BEHALF OF 
 LISTED IN 

APPENDIX l TO THIS AGREEMENT 
 

    
BEING REFERRED TO AS 

"PARTY B") (PARTY A AND PARTY B BEING 
JOINTLY REFERRED TO AS TilE "PARTIES"), (TilE 
"AGREEMENT") AND WILL BE APPLICABLE TO 
ALL THE REPURCHASE TRANSACTIONS 
GOVERNED BY THE AGREEMENT •. 

! 
. THE P~RTn!S AGREE TO MAKE THE FOLLOWING !. '.' ·. i 
PROVISIONS, THAT SUPPLEMENT AND AMEND Tim ;·, .. > ·.' !> <. :'.\ · 
AGREEMENT AND SHALL APPLY TO ALL ,·. 1, •• :. 

REPURCHASE TRANSACTIONS, .GOVERNED BY 
THE AGREEMENT: 

SAVE AS OTHERWISE PROVIDED BELOW, 
   

 SHALL BE DEEMED TO BE 
ACTING, AND AGREES "!HAT IT IS ACTING, ON 
BEHALF OF EACH OF THE FuNDS ACTING 
SEPARATELY UPON TilE GENERAL TERMS 
APPLICABLE TO ALL OF TlffiM WHICH ARE 
SPECIFIED BELOW, AND SUBJECT TO TI-lE 
SPECIFIC TERMS APPLICABLE TO SOME OF THEM 
ONLY WHICH ARE SET OUT BELOW OR IN ANY 
CONFIRMATION. 
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LES PARTIES CONVIDNNENT QUE POUR LES 
BESOINS DE SON EXECUTION, SA RESU..IATION ET 
SON INTERPRETATION, LA PRESENTE 
CONVENTION SERA REPUTEE CONSTITUER 
AUT ANT DE CONVENTIONS DISTINCTES QU'll.. Y A 
DE FONDS MENTIONNES A L' ANNEXE IE DE LA 
PRESENTE CONVEN110N 

LES PARTIES RECONNAISSENT QUE CE FORMAT 
CONTRACTUEL NE CONSTITUE QU'UNE 
SIMPLIFICATION DOCUMENTA!RE, QUE CHACUN 
DES FONDS EST REPUTE AVOIR SEPAREMENT 
CONCLU UNE CONVENTION AVEC LA PARTIE A, 
ET QU'AUCUNE CHARGE NE POURRA ETRE 
IMFOSEE PARLE PRESENT DOCUMENT A L'UN DES 
FONDS A RAISON DES OBLIGATIONS DE TOUT 
AUTRE FONDS. 

PAR SOUCI DE CLARTE, LES TERMES "PARTIE" 
OU "PARTIES" DOIVENT ETRE INTERPRETES 
COMME FAISANT REFERENCE A LA PARTIE A 
OU/ET LE FOND CONCERNE, REPRESENTE PAR SA 

• .... SOCIETE DE GESTION. 
',,•' .. • ~1 ' 

D.l. 
,• k • ' •• . ~ ,;~ 

' APPLICATION DE LA CONVENTION. 

D.l.l. La Convention s'applique ~ntre les 
Parties ll !'ensemble de leurs Pensions 
presentes, que ces Pens10ns soient ou non 
regies par une convention-cadre, et a leurs 
PensiOns futures. Toutefois, les PensiOns qui, 
tors de leur conclusion, avaient ete 
expressement exclues du champ d'application 
d'une telle convention-cadre restent exclues de 
Ia presente Convention. 

33 

THE PARTIES AGREE THAT FOR ·nm PURPOSES 
OF ITS EXECUTION, PERFORMANCE, 
TERMINATION AND INTERPRETATION, TIIIS 
AGREEMENT SHALL BE DEEMED TO CONSTITUTE 
AS MANY DISTINCT AGREEMENTS AS THERE ARE 
FuNDS LISTED IN APPENDIX IE TO TillS 
AGREEMENT. 

PARTIES ACKNOWLEDGE THAT SUCH 
CONTRACTUAL FORMAT IS FOR THE SOLE SAKE 
OF DOCUMENTARY SIMPLIFICATION, TIIAT EACH 
OF TilE FuNDS IS DEEMED TO HAVE SEPARATELY 
ENTERED IN1'0 AN AGREEMENT WITII PARTY A, 
AND THAT NO FuND SHALL HAVE ANY LIABD..ITY 
UNDER TillS DOCUMENT POR TiiE OBLIGATIONS 
OF ANY OTf!ER FuNDS. 

FOR TilE AVOIDANCE OF DOUBT, THE TERMS 
"PAR'fY" AND "PARTIES" SHALL BE 
CONSTRUED AS REFERRING TO PARTY A .· .. ' I ,- .. ,.... ._ ... 
ORlAND ]liE RELEVANT .. FuND, .. ACTING 

I I ·· · •, . · • 
Tl-!ROU9H f1S INVES~N1·_~Nt!JE.!};, .·.:, .. ' . 

,'1 •. 

D.l •. SCOPEOI!TIIISAGn'EEMENT, .•. 
I ... ~ • • • • ' . • \. 

' • 
' .. 

D.l.l. This Agreement ~h_all apply between 
the Parties to all outsianding Repurchase 
Transactions, whether or not such Repurchase 
Transactions are governed by a master 
agreement, and to future Repurchase 
Transactions of the Parties. However, 
Repurchase Transactions that, at the time they 
were entered into, were expressly excluded 
from the scope of any such master agreement 
shall not be subject to this Agreement. 

' ' 
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D.t.2. Les dispositions de Ia presente 
Convention prevalent sur celles des 
conventions-cadre visees a l'mticle D.l.l ci-
dessus et les Pensions couve1tes par ces 
conventions-cadre sont soumises de plein droit 
aux dispositions de In Convention des sa 
conclusion. Toutefois, les dispositions d'ordre 
technique des conventions-cadre susv1sees 
restent en vigueur pour lesdites Pensions, pour 
autant qu'elles ne scient pas incompatibles 
avec les dispositions de Ia Convention. Elles 
font partie mtegrante de Ia Convention. 

D.2. DEFINITIONS 

D.2.1 Les definitions smvantes sont mserees 
a !'article 2 de In Convention et, le cas echeant, 
remplacent les definitions existantes : 

"Devise Toute monnaie librcmcnt 
convertible et tmnsfcrable, y comp,ris I 'euro. 

! .. 

· Mm-ge : A une date donnce, · les · sommes 
d'at·gent remises en pleine propriete i\ une 
l'm·tie en· application ~lei>· dispositions de 
I' article 7.2 et 1le I' Annexe I C, leis que 
valorises i\ Indite date. 

Montant Seuil : 

Pom· Pm·tie A, un montant ega! au plus 
faiblc de (i)  et (ii)  des 
fonds Jlropres de LEHMAN BROTHERS 
HOLDINGS INC., (on leurs equivalents dans 
toutc autre Devise); et 

pom· Pm·tie B, un montant ega! au plus 
foible de (i)  et (ii)  de son 
actif net, (on leur equivalents dans toute 
auh·e Devise), 

34 

D.1.2. The provisions of this Agreement shall 
prevail over those of the master agreements 
mentioned in Article D.l.l above and the 
Repurchase Transactions governed by such 
master agreements shall ipso jure be governed 
by the terms of this Agreement with effect 
from its execution. Technical provisions in the 
above master agreements shall remain in force 
in 1espect of such Repurchase Transactions 
insofar as they are not inconsistent with the 
provisions of this Agreement, and shall form 
an integral part hereof. 

0.2. DEFINITIONS 

D.2.1 The following definitions are included 
in AIUcle 2 of this Agreement and, as the case 
may be, replace the existing definitions:-

"Currency: Any freely convertible and 
· b'linsfcrable Clll'I'ency, including em·o . 
' ~ 1 l . 

' Mm·gin:: On a given date,. ,any .• SIII'QS of 
money, fuJi title to which'.'h'as'. pas~cd to.o;tc 

· Party in afcordancc with; til~ pr~~is!ops of ';,',. 
Article 7.2·and Appendix.I C, ns valued on 
such date. ' · ~. · 

" 

Threshold Amount: 

f01· Party A, annmount equal to the lesser of 
(i)  and (ii)  of LEHMAN 
BROTHERS HOLDINGS INC. Stoclchoiller's 
equity, (or their equivnlent In any other 
Currency); and 

for Party B, an amount equal to the Jesse•· of 
(i)  and (ii)  of its net 
assets, ( 01' theil' equivnlent in nny other 
Currency). 

... 
., I ' 

,, · .... 
··.i 't 

. ' 
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0.3.2. Dans I'Annexe IV, les mots "(heure de 
Paris)" sont supprimes partout et remplaces 
par les mots "(hcm·e de Lond•·es)". 

D. 3.3. Dans l'mticle 3.1 de Ia Convention, 
le mot "et" est supprime a In fm de Ia reference 
aux "till'e de CI'Cances negociables" et insere a 
Ia fin de Ia reference nux "effets publics ou 
prives". Le point a In fin de cette derniere 
reference est supprime et remplace par";", et Ia 
teference supph!mentmre suivante est inseree: 
"- Titres du GroutJe de Ma1·ches Emergents 
tels que dcfinls ci-dessus". 

0.3.4. Dans I'Annexe IV, les mots "ou en 
Marge" et les mots "ou sur Ia Marge deja 
consutuee" sont suppnmes chnque fois qu'ils 
apparaissent. · 

0.4. OPERATIONS SUR TITRES 

La premie1e phrnse de !'article 4.1 de Ia 
· Convention est supprimee et remplacee par les 

stipulations suivantes : 

"4.1 En cas de mise en paiement, pendant 
Ia duree de Ia Pension, d 'un interet ou de 
toute somme (i) non soumise il Ia retenue il 
Ia som·ce, et (ii) n'ouvmnt pas droit il un 
credit d'impot dans les conditions prevues 
par Ies disr10sitions du Co1Ie general des 
impots, le cessiommire paiel'll au ci\dant un 
montant en espl!ces equivalent il Ia somme 
mise en paiement." 

0.5. CONCLUSION DES PENSIONS 

Les mots "ct conviennent que ces 
enregistrements pourront etre tJroduits en 
justice il tih·e de preuve, il propos de tout 
objet lie au present Conb·at" sont ajoutes a Ia 
fin de l'mticle 5.1 de Ia Convention. 

36 

D.3.2. In Appendix IV, the words "(Pm·is 
time)" are deleted everywhere and replaced by 
the words "(London time)". 

D.3.3. In A1ticle 3.1 of the Agreement, 
the word "and" shall be deleted from the end 
of the reference to "negotiable debt 
instmments" and inse1 ted at the end of the 
reference to "private and public sector 
promissory notes and bills of exchange". 
The period at the end of this latter reference 
shall be deleted and replaced with ";" and the 
following shall be inserted as a separate 
reference thereafter:- "- Emerging Marltet 
G•·oup Securities as defined above." 

0.3.4. In Appendix IV, the words "or 
constituting Margin" and the words "or the 
already existing Margin" are deleted 

.every,where)they appear. '>• .... 
. '... I .· 

0.4: . . EV~NTS RELATINR,'J:O SE~URITIES -, . 
" .· . ' 

The f1rst 'sentence of Article 4.1. of this 
Agteement; is deleted a.nd . repla~"d by ··.the 
following provisions: 

"4.1 In the event of any payment of 
inte1·est or any othe•· sum which (i) is not 
subject to the deduction of tax at source, 
and (ii) docs not give the benefit of a tax 
credit in the conditions provided for by the 
Cotle general ties impots during the course of 
the Repurchase Transaction, the buyer will 
pay to the seller a cash nmount equal to the 
sum so paid." 

0.5. INITIATION OF THE REPURCHASE 
TRANSACTIONS 

The words "and agree that any such tape 
recordings may be submitted in evidence to 
any court or legal proceedings for the 
purpose of establishing any matters •·elating 
to this Agreement" at the end of Art1cle 5.1 of 
the Agreement. 

;: I 

, .. 
.. ·.· 
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D.6. CESSION ET RETROCESSION DES 
TITRES 

Les mots "il I'egnrd des tiers et de l'nub:e 
Partie" sont inseres ?t !'article 6.2 de Ia 
Convention entre le mot "propriete" et les 
mots "des Tih·es livres". 

D.7. APPEL ET GESTION DES MARGES & 
ANNEXEl C 

D.7.1. A !'article C.l.3. de I'Annexe I C, les 
mots • 12h00" sont supprimes et remplaces par 
les mots "ShOO (heUI·e de Lomh·es)". 

D.7.2. L'article 7.3 de Ia Convention est 
supprime dans son integralite et t-emplace par 
les stipulations sui vantes : 

D.6. SALE 
SECURITIES 

AND REPURCHASE 

37 

OF 

The words "vis-a-vis third pnrties ami the 
othet· Party" at-e inserted m Article 6.2 of the 
Agreement between the words "full title" and 
the words "to the Securities". 

D.7. MARGIN CALL AND MAINTENANCE 
PROVISIONS & APPENDIX I C 

D.7.1. In Atticle C.l.3. of AppendiK I C, the 
word "noon" is deleted nnd replaced by the 
words "8:00 a.m. (London time)". 

D.7.2. Article 7.3 of the Agreement is deleted 
and t-eplaced by the following provisions:-

"7.3 Pour l'npJJiication.des dispositions de .. "7.3 . For ~te purposes of the provisions of_ , .. , _ _ ·"'•-
l'nrticle 7 et de l'Annexei C, Ia constitution Article 7 a!td AJlpendix-.I .C,.~he dep,osit-~f. _ .. ; . i~, 
de In Marge (on "temi~e complementaire" .. Mm·gin .. · (the "remisl!h t;Oinpl~mentqire'' · ... ' ,_, .· .:; .. ::.• 
au sens de In Loi) s'entend' exclusivement de refel'l'ed t~ in the Act) ~~ !o :b<:1 eX:~lusively, .. ; .. , . . . , . /-. 
In remise en pleine proprictc de sommes ·constrltcd ~s the Jmssing_~,in, ft!,ll title, o~ c;asl~ .. ,; , .. 
d 'argent libellees ·dans. Ia ·Devise de • denominated in the Referen~r Currency .. ,. , , 
Rcfet·ence (sous fot·mc de virement (taking the form of nn irrevoc:.~ble transfer 
inevocable). De mcme, In retrocession de order). Conversely, when Margin has been 
Marge s'entend exclusivement, lorsqu'une deposited with one Party, its t·elense Is to be 
Marge a cUi constituee chez nne Partie, exclusively construed as the passing, in full 
d'une remise en Jlleine Jll'oprictc de sommes title of cash denominated in the reference 
d 'argent libellees dans In Devise de Currency (tnldng the form of nn inevocable 
Reference (sous forme de virement transfer order) to the other Party. In the 
itTevocnble), nu benefice de !'autre Partie. event of a partial release of Mm·gin, such 
Si In retrocession de Marge n'est que release will reduce pro tmrto the Value of 
pnl'tielle, cette l'eh·ocession diminuern nny remaining Mal'gin." 
d'antant Ia Valeur de Ia Mm·ge maintenue." 

D.7.3. La deul\teme phrase de l'article C.3.l 
de I'Annel\e I C est supprim~e dans son 
integra lite. 

D.7.3. The second sentence of Atticle C.3.1 
of Appendix I C is deleted in its enttrety. 
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D.7.4. II est ajoute un mticle C.4 11 
l'Annexe I.C dont les tennes sont les suivants : 

"C.4. Chaquc Partie convicnt 
cxpresscmcnt, ct sous reserve de l'execu tion 
de l'enscmblc de ses obligations par !'autre 
Partie, de retrocedcr Ia totalitc de Ia Mm·gc 
dont clle bencflcic, le cas cchcant, a Ia Date 
de Retrocession de Ia dcmie1-e des Pensions 
en com·s entre lcs Pm·ties et cc nonobstant 
toute disposition contractucllc contrairc." 

D.7.5. Les articles 7.4 et 7.5 suivants sont 
ajoutes a Ia Convention : 

38 

D.7.4. The following Article C.4 is added to 
Appendix I C:-

"C.4. Each Party agrees to fully release, 
subject to the due performance of all 
obligations by the other Party, the Margin 
that it may still own, as the case may be, on 
the Repurchase Date of the latest 
Rcpm·chasc Transaction outstanding 
between the Parties, notwithstmuling any 
contractual provisions to the contrary." 

D.7.5. The following Articles 7.4 and 7.5 are 
added to the Ag1eement:-

7.4 Lcs Parties rcconnaissent 7.4 The Parties expressly aclmowledge 
cxpresscmcnt que les intcrcts com·us sur Ia that interest accruing on the portion of the 
pn1·tie de Ia Marge constituce de sommes Margin that is comprised of cash shall be 
d'argcnt seront calcules sur Ia base du Taux calculated on the basis of the Reference 
de Reference· ct ne fcront !'obJet d'aucun Rate, and that any paymc~Jt)n. r_I)Spcct ~f .... 

. tmiemcnt spccifiquc a •Ia Partie ayant •such nccrt~c!l-interest tq,~11"J>arty_ tl\~~·l!ns. ,, 
· constitm).Jaditc-Mm'gc'autrcmen~ qile JIUI'lc :deposited ~uch Margin s!!!l!!J>,e,~_ff!l~.t.~!l.o!11Y.. ..,,,· ., ... 
· bin is des· constitutions et f.'oti rctrocessioi1s · j. simultaneously with m,tY, ,._d_ep.osiL !ln.df!Jr ; ., ,·' • •·'' ,. 

dcMat·gc. .,.,,.,_ ···:· · ···· ·: . ··. · .· •· relc:iscofMargin. ,;._ ,. ,,.~.. _., , 
' > •• )•' ,• ·.. : .. 

7.5 L'obligation ·pour chacunc des Parties .de 
proccdcr a Ia constitution et I ou a Ia 
n)trocession d'unc Marge, conformcment 
nux disi>Ositions de I' article 7 et de l'Anncxe 
I C de In Convention, prcndrn effet a Ia date 
de signature de L'l Convention ct 
s'al>pliqucm a I 'ensemble des Pensions en 
coors a cettc date entre Jes Parties." 

. . ·• . ·, ,·. 
· 7.5 Each Party's obligation ~Aen.qsit_. or 
release Margin in compliance with the 
lll'OVisions of AI·ticle 7 and Appendix I C to 
this Agreement shall be effective on the date 
first mentioned herein above and shall 
apply to all Repurchase Transactions 
outstanding at that date between the 
Parties." 

D.8. RETARDS DE PAIEMENT OU DE D.8. LATEPAYMENTORDELIVERY 
LIVRAISON 

11 est ajoute un article 8.4 lila Convention dont 
ies tennes sont ies suivants : 

"8.4 CAPITALISATION DES INTERETS DE 
RETARD 

Les Intcrets de Retard echus scront 
cniJitalises s'ils sont dus au moins pom· unc 
amu1c entierc." 

The following Article 8.4 IS added to this 
Agreement: 

"8.4 LATE INTERESTS CAPITALISATION 

Late InteJ·csts that nrc due will be 
caJlilnlised if they arc due for a period of 
time of at least one ycm·." 

AVL13 - Page 86 of 144



D.9. DECLARATIONS 

D.9.1. Les mots "et de chnquc Pension" sont 
inseres apres le mot "Convention" a In 
premtere phrase de l'mticle 9 de Ia Convention. 

D.9.2. II est njoute !'article 9.9 a Ia 
Convention dont les termes sont les suivants : 

"9.9 Qu'elle est pleinement Jll'O)ll'ietaire 
des Titres mis en Pension ou remis ii tih·e de 
Mm·ge, et que ces Tih·es sont Iibres de toute 
sii1·e!C ou droit quelconque au lll'Oflt de 
quiconque." 

D.9.3. Les stipulations suivantes sont 
ajoutees a In fin !le l'article 9.2 de In 

~ - " ·' tol,veiltion : i. • ·. . ; . , • ·•• - • : •.• , 

·'· .'. 
,' 

. '1 . 
'\ "ct, eii llarticuliCI'; en cc 'qui coitcerne In 

Pn1·tie B, qu'aucune conclusion de· Pension 
ne contreviendra aU l'eSllect des· mtioS 

'finimciers et des limites·· d'exposition 
maximum qui lui sont imposes par In loi 
n• 88·1201 du 23 dccembre 1988 et ses 
dccrets d'application on par nne de ses 
autorites de tutelle ;" 

D.9.4. II est ajoute !'article 9.10 a In 
Convention donlles termes sont Ies suivants : 

39 

D.9. REPRESENTATIONS 

D.9.1. The words "and into each 
Repurchase Transaction" are insetted after 
the word "Agreement" in the ftrst sentence of 
Atttcle 9 of the Agreement. 

D.9.2. The following Article 9.9 is added to 
this Agreement:-

"9.9 that it has full ownership and title to 
the Securities subject to each Repurchase 
Transaction or delivered as Margin, and 
that such Securities m·e free of any lien, 
encumbrance or third 11a1·ty right to the 
benefit of any third party." 

D.9.3. The following provtsions me added at 
the end of Article 9.2 of lh~.Agreement: 

. : '~ ll,. • . 

~- ' •, \ -:~~1~) ·l·)!,::• ! . '. ' . l·. ·. .... . . ! ' •• : . ,. ) . ' 

· · "and ill' pa~·ticular, with.,r,eS))~,ct, ~~ r.a~.ty"B,, 
· that· no Repurchase Tl'llnsaction ... that it, is 

I ' ,. p • • _d' 

entering ilito Will b1·eacJi COIIIlJJiauce witli 
. .; I ,. '• ~ \ , • ' , 

the financial ratios and 1maJfinmm exposure 
limits set forth by Law· No. 88-1201 of 
23rd DecCinbCI', 1988 and its enforcement 
decrees or by any of its supe1-visory 
authorities;" 

D.9.4. The followmg Article 9.10 is added to 
this Agreement:-

! • -~-

·.• 
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9.10.  
 declare et atteste 

que: 

(a) 

(b) 

   
 a tous pouvoirs et 

autolites pour conclure Ia Convention et 
toutes Pensions (telle que definies dans 
Ia Convention) au nom et pour lecompte 
des Fonds; 

toutes les Pensions regies par Ia 
Convention, conclues ou a conclure, sent 
conclues pour le compte des Fonds et 
non pour le compte de  

 ; 

(c) chaque Fonds sera identtfle dans chaque 
Confirmation, et son nom sera 
communique a Ia Partie A tors de Ia 
conclusion de chaque Pension ; et 

40 

9.10.  
 1·epresents and warrants 

that: 

(a) 

(b) 

(c) 

   
 has all power and 

authority to enter into the Agreement 
and all Repurchase Transactions (as 
defined in the Agreement) for the 
account of the Funds; 

all Repurchase Transactions entered or to 
be entered into under the Agreement w!ll 
be for the account of the Funds and not 
for the account of  

; 

each Fund will be identified in each 
Confirmation and its name will be 
discl~sed to Party A at the time of 
entenpg into each . Repurchase ... 
Transilctton; and '· .. " · . ,., 

--·- : ' · ."{d)· . · .  . • > • {• ." • • '• • ' ' • I' ' ' 'l,./. 1 ' ::0, 

 avettira .Partie A, de tout 
changement de Ia societe .. de gestion des 
Fonds. 

(d)  ·' ;. ;; '. 
 willmform Party A of 

any change in the fund mmiager' of the 
Funds. 

D.10. RESILIATION DES OPERATIONS DE D.10. TERMINATION OF REPURCHASE 
PENSION TRANSACTIONS 

D.10.1. Les mots "ou rcitcree" sent inseres 11 
!'article 10.1.1.2 de In ConventiOn entre le mot 
"faite" et les mots "par cette Partie". 

D.10.2. L'mticle 10.1.1.6 de Ia Convention est 
supprime et remplace par les stipulations 
suivantes: 

D.10.1. The words "or repeated" are inserted 
in Article 10.1.1.2 of the Agreement between 
the word "made" and the words "by such 
Party". 

D.10.2. Article 10.1.1.6 of this Agreement 1s 
deleted and replaced by the following 
provisions:-

·,'!' 
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"10.1.1.6 I 'inexecution d 'une quelconque 
obligation de paiement au titre de toute 
dette 1l'emprunt, )lOU!' un montant minimal 
superieur ou egal au Montant Seuil, sauf en 
cas d 'errcm· manifestc ct il moins que lc 
paiement de ce montont nc soit l'objct d'une 
contestation scrieusc au fond ;" 

D.ll. CALCUL ET PAIEMENT DU SOLDE DE 
RESILIA TION 

L'article 11.2.2 de In Convention est complete 
par les stipulations suivantes: 

" A cct cffct, X pomTa convcrth· dans Ia 
Devise de Rcfci·cncc lc montant de ces 
mitres obligations de paiement qui seraicnt 
libellees en nne autre Devise sur Ia base des 
cours de change au comptant disponibles 
pour I' Agent de Calcul il 09h00 (hcm·c de 
Lomlres) ii cettc date." · -

'. '. D.12. • DISPOSITiONS !'!SCALES · 
.. ,. 

II est ajoute a l'article 12 de Ia Convention·un 
article 12.6 dont les termes sont les suivants : 

"12.6. DISPOSITIONS I'ISCALES 

En cas de Circonstance Nouvelle visce a 
l'article 10.2.1.1 de Ia Convention dont il 
rcsuJte qu'iJ doit i!l!·e procedc a IIIIC 
deduction on retcnuc nouvelle de nature 
fiscnlc sur un montant que Ia Partie Affectce 
doit rcccvoir de )'autre Partie au titre de 
Indite Pension, chaque Partie devra tcnir ii 
In disposition de !'autre Partie les 
documents rclatifs ii ccttc dc1luction ou 
rctenue qui pmn·raicnt lui i!tre nccessah-es 
afin de mettrc en application les dispositions 
de l'articlc 10.2.2. 

., 

41 

"10.1.1.6 failm·c to meet any payment 
obligation when due with respect of any 
bon·owcd money, fo1· an amount equal to, or 
g1·cater than, the Thi'eshold Amount, save in 
the event of any manifest error and unless 
the payment of such sum is subject to a 
serious substantive dispute;" 

D.U. CALCULATION AND PAYMENT OF 'l'IIE 
CLOSE•OUT BALANCE 

The following provisions are added at the end 
of Article11.2.2:-

"To this end, the Non-Defaulting Party will 
be entitled to conve1·t into the Reference 
Cur1·ency the amount of these other 
payment obligations which may be 
denominated in anothe1· CmTency on the 
basis of the foreign exchange spot rates 
available , to the Calcu,lation. Agent · at 
9:00a.m. (London time) on that day." · · · ·· 

I . I . 
D.ti •. :.;·T~XPROVISI(JNS '' . . " ~ . ' ' 
The following Article 12.6 1s added to 
Article 12 of tlus Agreement and is named: 

"12.6 TAX PROVISIONS 

In the case of a Change in Circumstances 
refen·ed to in m'ticle 10.2.1.1 of the 
Agreement, which results in any new 
deduction OI' withholding tax payable on an 
amount due to the Affected Pm·ty from the 
other Party under a specific RC)llii'Chase 
Transaction, each Party must ltccp available 
for the other Pm'ly any documents relating 
to such deduction or withholding that may 
be necessary fo1· the )JIIrJlOSes of the 
application of the Jli"Ovisions of article 
10.2.2. 

' 
., ... 
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D.13 FOURNITURE DE DOCUMENTS 

D.13.1 La Partie B, ou, selon le cas,  
  , 

foumira a Ia Pmtie A, avant Ia conclusion de 
toute Pension, les documents suivants : 

42 

D.l3. PROVISION OF DOCUMENTS 

D.13.1 Party B, or, where appropnate, 
   

 will provide Pmty A, before 
the conclusion of any Repurchase Transaction, 
with the following documents:-

(a) une copie certifiee conforme et a jour (a) a copy certified true and up-to-date of 
the statuts of Party B or of any other 
equivalent constituting document; 

des statuts de Ia Partie B ou de tout 
autre document constitutif equivalent ; 

(b) un ex. trait K-bis du Registre du (b) an extrait K-bis of the Registre du 
Commerce et des Societes relating to 

   
 or any other 

equivalent document; 

Commerce et des Societes relatif a Ia 
   

 ou de tout autre 
document equivalent ; 

(c) un origmal ou une copie cerllfiee (c) an original or copy certified true by a 
duly authorised representative, of the confmme pai' un representant dOment 

hnbilite, des autorisauons sociales eL ' 
des pouvoirs · ~les · signataires ·· 
representant Ia Partie B . pour Ia 

· signature : de Ia. .Convention," , , · 

'\ · :·co~poratc authorisations · :·al)d ihe . ·. 
.po':"et'S of the signatones r~pres~ntlng . 
it for the ex.ecution of this. f\greet~.el)t, , 
together witl) specimen .sign11ture of ., 

(d) 

(e) 

accompagne· du specimen de signature 
desdits signataires ; 

une copie du I-eglement et de Ia notice 
d'information les plus recents de 
chaque Fonds, tellc qu'approuvee par 
Ia COMMISSION DES OPERATIONS DE 
BOURSE; et 

Ia liste des noms des peisonnes 
autorisees a agir au nom de Ia Pmlle B 
au titre de Ia Convention. 

D.13.2. La Pmtie B ou, selon le cas,  
  , 

foumira a Ia Partie A, le plus tllt possible, une 
mise a jour des documents figurant au 
pnragraphe 0.13.1 au cas oil l'un de ces 
documents serait modifie, ou en cas de 
changement dans les personnes habilitees a Ia 
representer. 

(d) 

(e) 

such signatoties; , ...... , . 
1';(· 

a copy of each Fund's most recent 
rilglement and notice d'information, as 
approved by the COMMISSION DES 
OPERATIONS DE BOURSE; and 

the hst of the names of the persons 
authmised to act on behalf of Party B 
for the purposes of this Agreement. 

D.13.2. Party B, 
 

  
 

 
 

 will provtde Party A, as 
soon as possible, wtth an update of the 
documents listed in paragraph 0.13.1 in the 
case of modification of any such documents, or 
in the event of a change in the persons 
authorised to represent it . 

\.I· 

I I • 1''., 
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0.13.3 La Pa1tie A fourmra a Ia  
   un 

original ou une copie certifiee conforme par un 
representant dument habilite, des autorisations 
sociales et des pouvoirs des signatmres 
representant Ia Pmtie A pour Ia signature de Ia 
Convention, accompagm) du specimen de 
signature desdits signataires. 

0.13.4 Chaque Pmtie fournira 11 l'aulle Parlle, 
dans les meilleurs delais, tous autres 
documents que cette derniere pourra 
raisonnablement lm demander. 

0.14. LANGUE 

La Convention et chacune des Confirmations 
seront conclues en langues fran~mse et 
nnglaise. En cas de difference entre les 
ve1 s1ons fran~mse et anglaise, Ia version 
fran~aise prevnudra. ,. 

. . ' . 
 
   
 .. , 

43 

0.13.3 Party A will provide  
 with 

an original or copy ce1tified tme by a duly 
authorised representative, of the corporate 
authorisations and the powers of the 
signatories representing it for the execution of 
this Agreement, together with specimen 
signature of such signatories. 

0.13.4 Each Party shall make available to the 
other Pmt as soon as possible, any other 
document which may reasonably be requested 
by the other Party. 

0.14. LANGUAGE 

This Ag1eement and each Confnmation shall 
be entered into in the French and Enghsh 
languages. In case of discrepancy, the French 
version shall prevail. 

. . ,. 
I 

, I  
 

  

 
 

Par: Mme./ M. .. .. .. .. .. .. .... .. . .. ... .. .. By: Ms./ Mr ........................... .. 
Titre : .. .. .. .. .. .. .. .. .. .. .. .. . ... Title: .......................... .. 

' 
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ANNEXElE 

SAUF DISPOSITION EXPRESSE CONTRAIRE, 
 EST 

REPUTEE AGIR, ET ACCEPTE AGIR, DANS LE 
CADRE DE LA PRESENTE CONVENTION, AU NOM 
ET POUR LE COMPTE DES  

 
     

: 

 

 
 

 
 

 
 

 
 ,J 

 
 •" 
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APPENDIX IE 

SAVE AS OTHERWISE PROVIDED BELOW,  
  SHALL BE 

DEEMED TO BE ACTING, AND AGREES THAT IT IS 
ACTING, ON BEHALF OF EACH OF THE 
FOLLOWING FRENCH    

  
   

Dc!lositairc 

 
 
 
 
 
 
 \' > ••• l" ··- ·; 

··.  ' I r ~~ '.. I ' 

 .I 
 . I 

 . :- : . -.~ .. : . 
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Fait ii  
en tlois (3) exemplaires originaux 

LEHMAN BROTJIERS 
INTERNATIONAL (EUROPE) 

Par : Mme. I M ........................... .. 
Titre: .......................... .. 

 
 

·."Par : Mme. I M ........................... .. 
Tttre: .......................... .. 

 
 

Executed in  

46 

in three (3) original counterparts 

... ·. 

LEHMAN BROTHERS 
lNTERNA'riONA ' ROPE) 

I 
! • .} i 

·By: Ms./ Mr .................. : ... :: .... . 
. T;<lo ! 
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ANNEXEII 
TABLEAU RECAPJTULA TIF DU SOLDE DE RESILIATJON (version frmlfaise) 

I II RBpc> 0 I RBpc <0 I 
PAS DE MARGE CONSTITUEE SR= RBpc SR= IRBpcl 

SR dO par In Pmtie SR dO par Ia Partie en charge 
Defaillante ou Affectee des calculs 

MARGE CONSTITUEE CHEZ M<RBpc SR= IRBpel +M 
LA PARTIE EN CHARGE SR=RBpc· M SR dO par Ia Pa1tie en charge 
DESCALCULS SR dO par Ia Partie des calculs 

Defaillante ou Affectee 

M >RBflc 
SR=M-1 Bpc 

SR dO par Ia Partie en charge 
des calculs 

l ' . -. 
MARGE CONSTITUEE CHEZ S~ = RBpc + jv.t . ! MIIRppfl ,. ' LA PARTIE DEPAU.LANTE SR du. · par · Ia! Pmtu~ SR= RBpc • M 
OU AI'FECTEE Defm llante ou Affectee • SR dO par Ia Partie en chm:ge 

' des calculs · · 

M> l~flcl 
SR 

SR=M- lBpcl 
dO par Ia Part1e 

Defaillante ou Affectee 

Partie en charge des calculs : Partie Non Defaillante ou Partie Non Affeclee, selon le cas 

RBpc: 

M: 

SR: 

Risque Blllt de Ia Partie en charge des calculs 
RBpc = 1: Ecarts de Valeur positifs de cette Partie et des 
Montants Dus par !'autre Partie - 1: Ecmts de Valeur negatifs 
de cette Partie et des Montants Dus par elle 

Marge constituee, telle que valorisee a Ia Date de Res1!iation 

Solde de Resiliation 

47 
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SUMMARY CALCULATION TABLE OF TilE CLOSE·OUT BALANCE 
(E11glish tra11slatioujor injormatio11 purposes) 

I 
NO DEPOSITED MARGIN 

MARGIN DEPOSITED WITH 
TilE CALCULATION PARTY 

MARGIN DEPOSITEDWITii 
TilE DEFAULTING OR •. 
AFFECTED PARTY 

Calculation Pm·ty: 

OEcp: 

M: 

CoB: 

II OEcp>O 

CoB=O~, 
CoB due from the efaulting 
or Affected Party 

M<OEcp 
CoB= OEcp • M 

CoB due from the Defaulting 
or Affected Patty 

M>OEffi 
CoB =M ·UEcp 

CoB due from 
Calculation Party . . - . . 

the 

. , ·. · '.:.:c9n,;, oEc1,+ M .. i 
CoB due'from the Defaullin~ 
c:ir AffecteclParty 

I OEcp<O 

CoB 
CoB= loecpl 

due from the 
Calculation Party 

CoB= IOecJ,I +M 
CoB due rom the 
Calculation Patty 

,. 
· M< IOEciJI . 
con = l'oEC:1, .. • M 

CoB due~' .: fi·om · the 
Calculation P.arty 

' 

M> lo~ffi I 
CoB= M • I UECII I 

CoB due from the Defaultmg 
or Affected Party 

Non-Defaulting or Non-Affected Party, as the case may be 

Overall Exposure of the Calculation Party 

I 

OEcp = ~ positive Valuation Deftciencies of such Party plus 
Amounts Due from the other Patty - ~ negattve Valuation 
Deficiencies of such Party plus Amounts Due from the other Party 

Deposited Margin, as valued on the Tetminalion Date 

Close-out Balance 

48 
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Fait a  
    

en trots (3) exemplaires originaux 

LEHMAN BROTHERS 
INTERNATIONAL (EUROPE) 

Par : Mme. I M ........................... .. 
Tare: .......................... .. 

 
   

     
 

49 

Executed in  
  

in three (3) original counterpmts 

 
 

 

. Par :.Mine./ M ....... : .................... ·. · .! .. • : : • By: Ms./1'4r. ,, .............. : .......... . .. \ . . ' . . ' . . ... . 
: Titri:: :.,.: .... > ...... ::.......... , . 

.... ·, 1 .. ·•· Title: ...... : ... ' ...
~ ' . . . 

• • '. ,• • t 

 

' ' 

I. 

• ,, 

1.-. .' 
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ANNEXEIII 
PARAMETRES ET DISPOSITIONS TECHNIQUES 

APPLICABLES AUX PENSIONS 
SUR TITRES DE CAPITAL 

Les Parties conviennent de ne pas conclure de 
Pensions sur titres de capital et en consequence 
de supplimer les stipulations de l'Annexe ill 
dans leur integralite. Dans !'hypothese ou les 
Patties souhniteraient a l'avenir conclure ce 
type de Pensions, elles se rnpprocheronl nux 
fins de modifier Ia presente Convention en 
integrant celles des stipulations de cette 
Annexe ill dont elles sont convenues. 

Fait lt  
 

en trois (3) exemplnires origmaux 

. ' 
LEHMAN BROTHERS ·INTERNATIONAL 

(EUROPE) 

Par : Mme./ M ........................... .. 
Titre: ........................... . 

50 

APPENDIX III 
PARAMETERS AND TECHNICAL PROVISIONS 

APPLICABLE TO '111E REPURCHASE 
TRANSACTIONS ON EQUITY SECURITIES 

Pmties agree not to enter into Repurchase 
Transactions on eqmty secunlles and thus to 
delete the provisions of Appendix ill in their 
entirety. Should the Pmties in the future 
dectde to enter into such Repurchase 
Ttansactions, they will consult in order to 
modify this Agreement so that to incorporate 
those provisions of such Appendix ill that they 
have agreed upon. 

Executed in  
 

in three (3) ongmal counterpl]rts;-. 

LEHMAN BROTHERS· ... IN:rERNATIONAL. . ' . ,, .. 
.L o 

  
AU NOM ET POUR LE COMPTE DES FONDS ACTING ON BEHALF OF THE FONDS COMMUNS DE 
COMMUNS DE PLACEMENT MENTIONNES EN PLACEMENT LISTED ON APPENDIX IE 
ANNEXE lE 

Par : Mme. I M. . .. .. .. . .. . .. .. .. .. .. .. . .. .. By: Ms. I Mr ........................... .. 
Titre : .... .. .... .. .. .. .. .. .... .. .. Title: .. . .. .. .. . .. .. .. ..

. "~ 
.·. ~ ... •' 

; . 
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ANNEXEIV 
DISPOSITIONS SUR LA SUBSTITUTION 

UNILATERALE PARLE CEDANT 
(REGLE FASB 125) 

L'article 32 de Ia Convention est complete de 
Ia maniere sui vante : 

"Le cCdant bcncficie en outre, 11 tout 
moment, <l'un <11·oit unilateral lui 
flel'llletlant : 

soit de substituer a des Tib·es dejil mis 
en pension ou en Mnrge, d'autres 
Titres, SOliS reserve (i) d 'uu preavis 
devout lntervenh· an 111us tm·d a 10h00 
(hem·e de Paris) deux Jours Ouvres 
(n·cccdant Ia substitution ; et (ii) qu'a 
Ia date a laquelle intervient Ia 
substitution, Ies nouveaux Titres nient 
nne ·valeur ·au moius egale a celle des 
Titres auxquels ils se substituent ; . . i 

soil. de 'rcsilier le 011 les o'pcratitms de 
Pensions concernces, si le cessionnaire 
refuse les Titres proposes en 
substitution au plus lard il 12h00 
(heure de Paris) le Jour Ouvre 
prccedant Ia date de substitution. 

La substitution se realise, dans les 
conditions visees il !'article 6.2 de Ia 
Convention, par le transfert, par le cCdant 
au cessionnnire, de Ia propriete des 
nouveaux Titrcs et par le transfert, par le 
cessionnaire au ccdant, des Titres 
initialement mis en pension. 

Cette substitution n'a (lOS d'effet novntoire 
sur Ia Pension considtli"ee on sur Ia Marge 
deja constituce. En consequence, les Parties 
restent tenues dans les TERMES et 
conditions convenues entre elles pour Ia 
Pension considcrce, l'engagement de 
retrocession portant des IOI"S sur les Titres 
substitues. 

51 

APPENDIX IV 
PROVISIONS DEALING WITH TilE UNILATERAL 

SUBSTITUTION BY TilE SELLER 
(FASB 125 RULE) 

Article 3.2 of the Agreement IS supplemented 
as follows:-

"Also, the seller shall have the unilateral 
right to:-

either substitute new Securities for 
those Securities that were already 
subject to a Repurchase Transaction 01· 
constituting a Margin, provided that (i) 
it se1·ves prior notice at least befo1·e 
10:00 a.m. (Paris time) two Business 
Days before the substitution; and (ii) 
on the date on which the substitution 

· ,shall ?ccm·, the new Se~urities, h~ve a .: , 1• ,( 
Value1 at least equal t!l that,. ,of ~1~~; •.. , · , . , 
Securities they nrc substituted fm:; 

I 
or tCI]minate the rcleva}It._l~epll!'Chase :.. " 
Trans'nction(s), if the buyer 1·efuses the 
Securities proposed for the substitution 
at the latest nt noon (Paris time) on the 
Business Dny preceding the date of 
substitution. 

Such substitution shall take place, in 
compliance with the terlllS of Article 6.2 of 
the Agreement, by transfer, from the selle1· 
to the buyer, of the full title to the Securities 
being delivered nml by the h·nnsfm·, by the 
buye1· to the seller, of the Securities thnt 
wc1·e the object of the Repurchase 
Transaction. 

Such substitution shall operate no novation 
of the relcvnnt Repurchase transnction or 
the already existing Margin. Hence, the 
Parties shnll I'emnln bound by the same 
terms ag1·eed by them for such Repurchase 
Transaction, the obligation to repurchase 
relnting then to the substituted Securities. 
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F' ...... 

Si le ccdnnt exerce le d1·oit de substitution 
ou de rcsilintion qui lui est 1·ecomm par Ia 
presente Annexe IV, il devra paye1· au 
cessionnnire : 

tous les frnis encom·us et calculcs de 
bonne foi Jlm' le ccssionnaire dans le 
cadre tnnt de Ia snbstitution des Titrcs 
deja mis en pension ou en Marge que, 
le cas cchcant, de Ia resiliation et du 
remplacement des opcmtions de 
Pensions concernccs ; et 

tme imlemnitc forfaitnire de 20 (vingt) 
points de base calculee sm· In Valeur, a 
In date de substitution, des Titrcs 
initialement mis en pension." 

  
: · le   20Q1 

en trois (3) exemplaires origitla:ux 

~ 
. ··; •. I • • . .-t , ?' • 

'' 

 

. ~ .. 

AU NOM ET POUR LE COMPTE DES FONDS 
COMMUNS DE PLACEMENT MENTIONNES EN 
ANNEXElE 

Par: Mme. I M ........................... .. 
Titre: .......................... .. 

52 

Should the SeliC!' exe1·cise the right of 
substitution or termination it is gmnted 
with by this Appendix IV, it shall pay to the 
Buyer: 

any costs incm·red and calculated in 
good faith by the buyer with respect to 
both the substitution of the Securities 
that were already subject to a 
Repurchase Tmnsaction or 
constituting a Margin, and, as the case 
may be, the termination and 
replacement of the l'elevnnt 
Repurchase Transactions; and 

a basic allowance of 20 (twenty) basis 
points calculated on the Value, on the 
substitution date, of the Secm·itics that 
were initially subject to a Repurchase 
Transaction." 

. ; ·.: ....  
· ·· · ,.. On   2001 

. · '· .. ·. · • : -': 1' in. thi-ee (3) original counterpmts 
I . • • 

•. •• ' . I: I l LEII~AN BR<;lTI 'RS I ,. : 

 
ACTING ON BEHAL1' OF THE FONDS COMMUNS DE 
PLACEMENT USTED ON APPENDIX IE 

By: Ms./Mr ........................... .. 
T1tle: ................

AVL13 - Page 100 of 144



AVL13 - Page 101 of 144



AVL13 - Page 102 of 144



AVL13 - Page 103 of 144



AVL13 - Page 104 of 144



AVL13 - Page 105 of 144



AVL13 - Page 106 of 144



AVL13 - Page 107 of 144



AVL13 - Page 108 of 144



AVL13 - Page 109 of 144



AVL13 - Page 110 of 144



AVL13 - Page 111 of 144



AVL13 - Page 112 of 144



Update – Waterfall II Application (the “Application”) – Third 
Tranche Hearing - Publication of Foreign Law Expert 
Reports - 13 August 2015

Further to the order of Mr Justice David Richards following the case management conference held on 9 March 
2015 (the “Order”), and in respect of Tranche C of the Application, Wentworth and the Senior Creditor Group 
have to date filed the following reports of experts in New York, German and French law in response to the 
questions set out in Schedules B, C and D, respectively, of the Order (available here (/assets/pdf/cmc-order-
dated-9-march-2015.pdf)).

New York law

for Wentworth, the Expert Opinion of the Hon. Robert S. Smith, dated 26 June 2015 (/assets/pdf/ww-
ny-law-expert-opinion-of-hon-robert-s-smith.pdf);
for the Senior Creditor Group, the Expert Opinion of Professor Neil B. Cohen, dated 24 July 2015
(/assets/pdf/scg-ny-law-expert-opinion-of-professor-neil-b-cohen.pdf);
for Wentworth, the Hon. Robert S. Smith’s reply to the Expert Opinion of Professor Neil B. Cohen, 
dated 14 August 2015 (/assets/pdf/ww-ny-law-expert-reply-opinion-of-robert-s-smith.pdf).

German law

for the Senior Creditor Group, the Expert Opinion of Professor Peter O. Mülbert, dated 10 July 2015
(/assets/pdf/scg-german-law-expert-opinion-of-peter-o-mulbert.pdf);
for Wentworth, the Expert Opinion of Dr Gero Fischer, dated 10 July 2015 (/assets/pdf/ww-german-
law-expert-opinion-of-dr-gero-fischer-dated-10july-2015.pdf), the English translation starts on page 35;
for the Senior Creditor Group, Professor Peter O. Mülbert’s reply to the Expert Opinion of Gero 
Fischer, dated 31 July 2015 (/assets/pdf/scg-german-law-expert-report-of-professor-peter-o-mulberts-
reply-to-the-expert-opinion-of-gero-fischer-dated-31-july-2015.pdf);
for Wentworth, Dr Gero Fischer’s reply to the Expert Opinion of Professor Peter O. Mülbert, dated 31 
July 2015 (/assets/pdf/ww-german-law-expert-opinion-of-dr-gero-fischers-reply-to-professor-peter-o-
mulbert-dated-31july-2015.pdf), the English translation starts on page 15.

French law

for the Senior Creditor Group, the Expert Opinion of Professor Hervé Synvet, dated 10 July 2015
(/assets/pdf/scg-french-law-expert-opinion-of-professor-herve-synvet-dated-10july-2015.pdf);
for Wentworth, the Expert Opinion of Professor Thierry Bonneau, dated 10 July 2015 (/assets/pdf/ww-
french-law-expert-opinion-of-professor-thierry-bonneau-dated-10july2015.pdf), the English translation 
starts on page 40;
for the Senior Creditor Group, Professor Hervé Synvet’s reply to the Expert Opinion of Professor 
Thierry Bonneau, dated 31 July 2015 (/assets/pdf/scg-french-law-expert-opionion-of-professor-herve-
synvets-reply-to-professor-thierry-bonneau-dated_31july-2015.pdf);
for Wentworth, Professor Thierry Bonneau’s reply to the Expert Opinion of Professor Hervé Synvet’s, 
dated 31 July 2015 (/assets/pdf/ww-french-law-expert-opinion-of-professor-thierry-bonneaus-reply-to-
professor-herve-synvets-dated-31july-2015.pdf), the English translation starts on page 11.

The Joint Administrators propose to make available on this website any further foreign law expert reports filed 
by the Senior Creditor Group, Wentworth or the Joint Administrators in due course.

Should you have any queries regarding this update, please contact LBIE’s Communications and Counterparty 
Management team at generalqueries@lbia-eu.com (mailto:generalqueries@lbia-eu.com).

LBIE (/services/business-

recovery/administrations/lehman.html)

Page 1 of 2Update – Waterfall II Application (the “Application”) – Third Tranche Hearing - Publ...

06/10/2015http://www.pwc.co.uk/services/business-recovery/administrations/lehman/update-wat...
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Update – Waterfall II Application (the “Application”) – Third Tranche
Hearing - Publication of Foreign Law Expert Reports

Graham D Frost to:
david, Edward Middleton, M Ogilvie,
Owen Littman, Peter Sherratt,
philwallace, Geraghty,Ron, Rosalie

14/08/2015 15:05

Cc: Tony Lomas, Lesley Bingham

Sent on behalf of Tony Lomas

Dear all

Update – Waterfall II Application (the “Application”) – Third Tranche Hearing - Publication of
Foreign Law Expert Reports 

Further to the order of Mr Justice David Richards following the case management conference held on
9 March 2015 (the “Order”), and in respect of Tranche C of the Application, Wentworth and the Senior
Creditor Group have filed reports of experts in New York, German and French law in response to the
questions set out in Schedules B, C and D, respectively, of the Order (available here).  Yesterday, we
posted on to the LBIE website Wentworth’s and the Senior Creditor Group’s reports of experts in New
York, German and French law.

A link to Wentworth’s and the Senior Creditor Group’s reports of experts in New York, German and
French law, as posted on the LBIE website, can be found here:  

http://www.pwc.co.uk/business-recovery/administrations/lehman/update-waterfall-ii-application-third-tr
anche-hearing-publication-of-foreign-law-expert-reports-13-august-2015.jhtml

Kind regards
Tony

Graham D Frost

PwC
Mobile: 07740923148
Email: graham.d.frost@uk.pwc.com
PricewaterhouseCoopers LLP
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From: General Queries  
Sent: Friday, August 14, 2015 4:12 PM 

To:  
Subject: Update – Waterfall II Application (the “Application”) – Third Tranche Hearing - 

Publication of Foreign Law Expert Reports - 14/08/2015 

 
For your information, further to the order of Mr Justice David Richards following the case 
management conference held on 9 March 2015 (the Order‎‎ ), Wentworth and the Senior Creditor 
Group filed reports of experts in New York, German and French law in response to the questions 
set out in Schedules B, C and D, respectively, of the Order. Yesterday, we posted on to the LBIE 
website Wentworth’s and the Senior Creditor Group’s reports of experts in New York, German and 
French law.  
  
Please click here here‎‎  to view the following Wentworth and the Senior Creditor Group reports of 
experts in New York, German and French Law.  
  
Should you have any queries on this update please contact ‎generalqueries@lbia-eu.com.  
  
Thank you  
  
Communications and Counterparty Management 
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Agreed positions on French Law Questions1 

 
Question 22: Whether default interest pursuant to clause 9.1 of the FBF Master 
Agreement and the AFB Master Agreement are capable of being a “rate applicable to the 
debt apart from the administration” for the purposes of Rule 2.88(9). 
 
Agreed answer: Default interest pursuant to clause 9.1 of the FBF Master Agreement and the 
AFB Master Agreement is capable of being a “rate applicable to the debt apart from the 
administration” for the purposes of Rule 2.88(9). 
 
Question 23: Whether the “party” that receives the interest referred to in question 22 
above pursuant to the FBF Master Agreement and the AFB Master Agreement refers to 
LBIE’s original counterparty or to a third party to whom LBIE’s original counterparty 
has transferred (by assignment or otherwise) its rights under the relevant agreements. 
 
Agreed answer: 
 
1. In the case of a cession de contrat (transfer of agreement) under French law (which 

would not be relevant following the termination of the agreement and cannot be used 
to transfer a close-out amount), the rate of interest payable under clause 9.1 of the 
FBF and AFB Master Agreement is calculated by reference to the overnight 
refinancing rate of the original contractual counterparty (compounded annually if 
overdue for at least one year) for the period before the date of the relevant transfer 
and by reference to the overnight refinancing rate of the third party (compounded 
annually if overdue for at least one year) for any period after the date of the relevant 
transfer. 

 
2. In the case of a cession de créance (transfer of claim) under French law, the rate of 

interest payable under clause 9.1 of the FBF and AFB Master Agreement is 
calculated by reference to the overnight refinancing rate of the original contractual 
counterparty (compounded annually if overdue for at least one year) whether before 
or after the date of the relevant transfer. 

 
Question 24: Whether the terms “overnight refinancing rate of the Party” in clause 9.1 as 
it appears in the FBF Master Agreement and the AFB Master Agreement should only be 
ascertained with reference to the actual or asserted cost of the payee or may be ascertained 
in other ways. 

 
Agreed answer: The “overnight refinancing rate of the Party” in clause 9.1 as it appears in 
the FBF Master Agreement and the AFB Master Agreement is a question of fact to be 
determined objectively and by reference to the relevant overnight refinancing rates which 
would have been offered to the original contracting party by market participants at the 
relevant time if not specified by the parties in the schedule to the relevant AFB or FBF 
master agreement or otherwise. 
 

                                                 
1  Questions have been amended, as per the agreement between the parties, to remove references to the 

AFTB and AFTI Master Agreements. 
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Question 25: Whether only the “party” pursuant to question 23 or another party 
authorised to act on behalf of the “party” can provide determination and notification of its 
[overnight refinancing rate]2. 
 
Agreed answer: The “overnight refinancing rate” in clause 9.1 of the FBF and AFB Master 
Agreements is a question of fact to be determined objectively and by reference to the 
relevant overnight refinancing rates which would have been offered to the original 
contracting party by market participants at the relevant time if not specified by the parties in 
the schedule to the relevant AFB or FBF master agreement or otherwise. The “party” 
pursuant to question 23 above or another entity expressly or impliedly authorised to act on 
behalf of the “party” can provide determination and notification of the same. 
 
Question 26: What is the applicable standard, if any, by reference to which any statement 
by the party as to its “overnight refinancing rate” is constrained? 
 
Agreed answer: The statement by the person identified pursuant to the answer to question 25 
can be challenged by the defaulting party on the basis of manifest error, fraud or lack of 
good faith (which includes a duty of loyalty).” 

 

 

 

 

                                                 
2  Issue 25 uses the expression “cost of funding” but we think this was used in error given that the FBF and 

AFB Master Agreements do not use this expression. 
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Update – Waterfall II Application (the “Application”) – 
French law issues - 14 September 2015

The LBIE Administrators refer to Issues 22 to 26 of the Application (http://www.pwc.co.uk/services/business-
recovery/administrations/lehman/update-waterfall-ii-application-amended-application-notice-19-may-
2015.html) (the “French Law Issues”) and the order (/assets/pdf/cmc-order-dated-9-march-2015.pdf) of Mr 
Justice David Richards following the case management conference held on 9 March 2015 (the “Order”). 

The French Law Issues were included in the Application in order to address issues arising from the AFB Master 
Agreement, the AFTB Master Agreement, the AFTI Master Agreement and the FBF Master Agreement, as 
those terms are defined in the Application. 

Pursuant to the Order, the Senior Creditor Group and Wentworth each served position papers covering the 
French Law Issues and reports of experts in French law. Copies of the position papers and expert reports were 
published on the LBIE website and are available here (/services/business-
recovery/administrations/lehman/waterfall-ii-application.html).

The purpose of this update is to inform creditors of recent developments in respect of the French Law Issues 
and to request that they contact the LBIE Administrators should they take issue with the proposed course of 
action set out under Section 1.

Section 1 – AFB Master Agreement and FBF Master Agreement

On 11 September 2015, the Senior Creditor Group and Wentworth advised the LBIE Administrators of their 
agreed position in respect of the French Law Issues, insofar as the issues concerned the Euro-denominated 
claims arising under the AFB Master Agreement and the FBF Master Agreement (the “Agreed Position”). A copy 
of the Agreed Position is available here (/assets/pdf/waterfallii-agreed-positions-french-issues.pdf).

In light of the above, the LBIE Administrators’ current intention is to take appropriate steps at the Pre-Trial 
Review of the Tranche C trial on 9 October 2015 in order to effect the withdrawal of all French Law Issues from 
the Application.

The LBIE Administrators intend to deal with the assessment of creditors’ claims to interest arising out of the AFB 
Master Agreement and the FBF Master Agreement in accordance with the Agreed Position. Any creditor which 
disagrees with the Agreed Position (or a part of it) or wishes to take issue with the LBIE Administrators’ 
approach to dealing with the assessment of its claim to interest arising out of the AFB Master Agreement and 
FBF Master Agreement, as outlined above, should contact the LBIE Administrators at unsecuredcreditors@lbia-
eu.com (mailto:unsecuredcreditors@lbia-eu.com) as soon as possible and in any event by no later than 4.00pm 
on 7 October 2015.

Section 2 – AFTB Master Agreement and AFTI Master Agreement

The Senior Creditor Group and Wentworth have proposed to the LBIE Administrators that the removal of the 
questions relating to the AFTB Master Agreement and the AFTI Master Agreement be removed from the 
Application. The proposal was made because the total principal value of the five claims under the two master 
agreements is approximately £1.2 million and, accordingly, de minimis to the Application. The LBIE 
Administrators’ view is that it would be disproportionate to deal with the five claims at the Tranche C trial and, 
accordingly, have agreed to the proposal advanced by the Senior Creditor Group and Wentworth.

Regarding the AFTB Master Agreement and the AFTI Master Agreement, the LBIE Administrators intend to deal 
with the assessment of creditors’ claims to interest arising out of those two master agreements on a case-by-
case basis in the course of the LBIE administration. Should you have any queries regarding this update, please 
contact LBIE’s Communications and Counterparty Management team at generalqueries@lbia-eu.com
(mailto:generalqueries@lbia-eu.com).

LBIE (/services/business-

recovery/administrations/lehman.html)

Page 1 of 2Update – Waterfall II Application (the “Application”) – French law issues - 14 Septe...

06/10/2015http://www.pwc.co.uk/services/business-recovery/administrations/lehman/update-wat...
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Update – Waterfall II Application (the “Application”) – French law issues

Lesley Bingham to:
david, Edward Middleton, M Ogilvie,
Owen Littman, Peter Sherratt,
philwallace, Geraghty,Ron, Rosalie

14/09/2015 15:03

Cc: Tony Lomas, Graham D Frost

Sent on behalf of Tony Lomas

Dear all

The LBIE Administrators refer to Issues 22 to 26 of the Application (the “French Law Issues”) and the 
order of Mr Justice David Richards following the case management conference held on 9 March 2015
(the “Order”).

Today, the LBIE Administrators published on the LBIE website an update to creditors concerning
recent developments in respect of the French Law Issues. A link to the update can be found by
clicking here.

Kind regards
Tony

Lesley Bingham | Business Recovery Services, PricewaterhouseCoopers LLP
7 More London, Riverside, London SE1 2RT | +44 (0) 207 804 4598 | lesley.bingham@uk.pwc.com
For matters relating to Lehman Brothers entities in administration  | Direct: +44 (0)20 3036 2661 | Level 24, 25 Canada
Square, London E14 5LQ

AV Lomas, SA Pearson, PD Copley, R Downs and JG Parr were appointed as Joint Administrators of Lehman Brothers
International (Europe) to manage its affairs, business and property as agents without personal liability. AV Lomas, SA Pearson,
PD Copley, R Downs and JG Parr are licensed in the United Kingdom to act as insolvency practitioners by the Institute of
Chartered Accountants in England and Wales.
AV Lomas, SA Pearson, PD Copley, R Downs and  JG Parr are Data Controllers of personal data as defined by the Data
Protection Act 1998. PricewaterhouseCoopers LLP will act as Data Processor on their instructions. Personal data will be kept
secure and processed only for matters relating to the administration.
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From: General Queries  
Sent: Monday, September 14, 2015 4:19 PM 

To:  

Subject: Update – Waterfall II Application (the “Application”) – French law issues - 14 September 
2015 
  
Dear Sir, 
  
The LBIE Administrators refer to Issues 22 to 26 of the Application ‎ (the “French Law Issues”) and 
the ‎order of Mr Justice David Richards following the case management conference held on 9 March 
2015 ‎‎ (the “Order”). ‎  
  
The French Law Issues were included in the Application in order to address issues arising from the 
AFB ‎Master Agreement, the AFTB Master Agreement, the AFTI Master Agreement and the FBF 
Master ‎Agreement, as those terms are defined in the Application. ‎  
  
Pursuant to the Order, the Senior Creditor Group and Wentworth each served position papers covering ‎the 
French Law Issues and reports of experts in French law. Copies of the position papers and expert ‎reports 
were published on the LBIE website and are available here. ‎  
  
The purpose of this update is to inform you of recent developments in respect of the French Law Issues ‎.  
  
Section 1 – AFB Master Agreement and FBF Master Agreement  
  
On 11 September 2015, the Senior Creditor Group and Wentworth advised the LBIE Administrators of ‎their 
agreed position in respect of the French Law Issues, insofar as the issues concerned the Euro-‎denominated 
claims arising under the AFB Master Agreement and the FBF Master Agreement (the ‎‎ “Agreed Position”). 
Please click ‎here to view a copy of the Agreed Position, which was also posted on the LBIE website today. ‎ ‎  
  
In light of the above, the LBIE Administrators’ current intention is to take appropriate steps at the Pre-‎Trial 
Review of the Tranche C trial on 9 October 2015 in order to effect the withdrawal of all French Law ‎Issues 
from the Application. ‎  
  
The LBIE Administrators intend to deal with the assessment of creditors’ claims to interest arising out of ‎the 
AFB Master Agreement and the FBF Master Agreement in accordance with the Agreed Position. 
Any ‎creditor which disagrees with the Agreed Position (or a part of it) or wishes to take issue with the 
LBIE ‎Administrators’ approach to dealing with the assessment of its claim to interest arising out of the 
AFB ‎Master Agreement and FBF Master Agreement, as outlined above, should contact the 
LBIE ‎Administrators at ‎unsecuredcreditors@lbia-eu.com as soon as possible and in any event by 
no later than 4.00pm on 7 October 2015. ‎  
  
Section 2 – AFTB Master Agreement and AFTI Master Agreement  
  
The Senior Creditor Group and Wentworth have proposed to the LBIE Administrators that the removal 
of ‎the questions relating to the AFTB Master Agreement and the AFTI Master Agreement be removed 
from ‎the Application. The proposal was made because the total principal value of the five claims under 
the ‎two master agreements is approximately £1.2 million and, accordingly, de minimis to the Application. 
The ‎LBIE Administrators’ view is that it would be disproportionate to deal with the five claims at the 
Tranche C ‎trial and, accordingly, have agreed to the proposal advanced by the Senior Creditor Group 
and ‎Wentworth. ‎  
  
Regarding the AFTB Master Agreement and the AFTI Master Agreement, the LBIE Administrators 
intend ‎to deal with the assessment of creditors’ claims to interest arising out of those two master 
agreements ‎on a case-by-case basis in the course of the LBIE administration. ‎  
  
Should you have any queries on this update please contact ‎generalqueries@lbia-eu.com.  
  
Thank you  
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Communications and Counterparty Management 
  
 
AV Lomas, SA Pearson, PD Copley, R Downs and JG Parr, (together “the Joint 
Administrators”) were appointed as Joint Administrators of Lehman Brothers International 
(Europe) to manage its affairs, business and property as agents without personal liability.  
 
The Joint Administrators are licensed in the United Kingdom to act as insolvency 
practitioners by the Institute of Chartered Accountants in England and Wales and are Data 
Controllers of personal data as defined by the Data Protection Act 1998. 
PricewaterhouseCoopers LLP will act as Data Processor on their instructions. Personal 
data will be kept secure and processed only for matters relating to the administration.  
 
If this e-mail relates to another Lehman Brothers entity where the Administrators or 
Liquidators are from PricewaterhouseCoopers LLP, please click below and select the 
relevant company in the list provided.  
 
http://www.pwc.co.uk/business-recovery/administrations/lehman/lehmans-stakeholder-
companies-in-administration.jhtml 
 
This message is intended only for the personal and confidential use of the designated 
recipient(s) named above. If you are not the intended recipient of this message you are 
hereby notified that any review, dissemination, distribution or copying of this message is 
strictly prohibited.  
 
This communication is for information purposes only and should not be regarded as an 
offer to sell or as a solicitation of an offer to buy any financial product, an official 
confirmation of any transaction, or as an official statement of the Lehman company in 
administration or liquidation, as the case may be. Email transmission cannot be guaranteed 
to be secure or error-free. No representation is made in relation to this information, 
including, without limitation, whether it is complete or accurate and nor should it be relied 
upon as such. All information is subject to change without notice. 
 
You should make your own independent decision whether or not to enter into any 
arrangement referred to in this message based upon independent legal, financial and other 
advice and your own judgement. Accordingly, you should not rely on any communication 
(written or oral) of the Lehman company in administration or liquidation, as the case may 
be, its administrators or liquidators, as the case may be or any of their respective affiliates, 
agents, employees, directors, officers, partners or advisers as a recommendation or advice 
to enter into any arrangement referred to in this message 
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Waterfall II Application 

No. 7942 of 2008 

IN THE HIGH COURT OF JUSTICE  

CHANCERY DIVISION 

COMPANIES COURT 

 

IN THE MATTER OF LEHMAN BROTHERS INTERNATIONAL (EUROPE)  
(IN ADMINISTRATION) 

AND IN THE MATTER OF THE INSOLVENCY ACT 1986 

BETWEEN: 

(1) ANTHONY VICTOR LOMAS 

(2) STEVEN ANTHONY PEARSON 

 (3) PAUL DAVID COPLEY 

(4) RUSSELL DOWNS 

(5) JULIAN GUY PARR 

(THE JOINT ADMINISTRATORS OF LEHMAN BROTHERS INTERNATIONAL (EUROPE) 
(IN ADMINISTRATION)) 

Applicants 

-and- 

 

(1) BURLINGTON LOAN MANAGEMENT LIMITED 

(2) CVI GVF (LUX) MASTER S.À.R.L 

(3) HUTCHINSON INVESTORS, LLC 

(4) WENTWORTH SONS SUB-DEBT S.À.R.L 

(5) YORK GLOBAL FINANCE BDH, LLC 

Respondents 

___________________________________________________________ 

 
RE-AMENDED APPLICATION PURSUANT TO THE ORDER OF  

MR JUSTICE DAVID RICHARDS DATED 9 MARCH 2015 AND TO THE ORDER OF MR 
JUSTICE HILDYARD DATED 9 OCTOBER 2015 

___________________________________________________________ 
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TAKE NOTICE that Anthony Victor Lomas, Steven Anthony Pearson, Paul David Copley, 

Russell Downs and Julian Guy Parr, in their capacity as the joint administrators of Lehman 

Brothers International (Europe) (in administration) (“LBIE”) (the “Joint Administrators”), all of 

PricewaterhouseCoopers LLP, 7 More London Riverside, London SE1 2RT, intend to apply to 

the Judge on:- 

Date:     25 June 2014 

Time:   ……………………………………..   

Place:   Court       , 7 Rolls Buildings, Fetter Lane, London EC4A 1NL 

 

For directions, pursuant to paragraph 63 of Schedule B1 of the Insolvency Act 1986, 

determining the following issues which are to be read with reference to the definitions 

contained in the Schedule hereto: 

Statutory Interest 

Construction of Rule 2.88 

1 Whether on the true construction of Rule 2.88(7) of the Rules, Statutory Interest is 

payable on a simple or compound basis where the rate applicable is the rate specified 

in section 17 of the Judgments Act 1838? If payable on a compound basis, with what 

frequency is it to be compounded? 

2 Whether on the true construction of Rule 2.88(7) of the Rules, Statutory Interest is 

calculated on the basis of allocating dividends:  

(i) first to the payment of accrued Statutory Interest at the date of the relevant 

dividends and then in reduction of the principal; 

(ii) first to reduction of the principal and then to the payment of accrued Statutory 

Interest; or 

(iii) on the basis of some other sequencing. 

3 Whether the words “the rate applicable to the debt apart from the administration” in 

Rule 2.88(9) of the Rules refer: 

(i) only to a numerical percentage rate of interest; or 

(ii) also to a mode of calculating the rate at which interest accrues on a debt, 

including compounding of interest, such that where a creditor has a right 

AVL13 - Page 130 of 144



 

     3 

(beyond any right contained in Rule 2.88) to be paid compound interest, 

whether under an Original Contract or otherwise, the creditor is entitled to 

compound interest under Rule 2.88(7). 

4 Whether the words “the rate applicable to the debt apart from the administration” in 

Rule 2.88(9) of the Rules are apt to include (and, if so, in what circumstances) a foreign 

judgment rate of interest or other statutory interest rate. 

5 Whether, for the purposes of establishing, as required under Rule 2.88(9) of the Rules, 

“whichever is the greater of the rate specified under paragraph (6) and the rate 

applicable to the debt apart from the administration”, the comparison required is of: 

(i) the total amounts of interest that would be payable under Rule 2.88(7) based on 

each method of calculation; or  

(ii) only the numerical rates themselves, 

and in either case, how the total amount of interest is calculated when the “rate 

applicable to the debt apart from the administration” varies from time to time.  

6 Whether, for the purposes of establishing, as required under Rule 2.88(9) of the Rules, 

“whichever is the greater of the rate specified under paragraph (6) and the rate 

applicable to the debt apart from the administration”, the amount of interest to be 

calculated based on the latter is calculated from:  

(i) the Date of Administration;  

(ii) the date on which the debt became due; or  

(iii) another date. 

Period during which the debts “have been outstanding since LBIE entered administration” for 

the purposes of Rule 2.88(7) 

7 Whether Statutory Interest is payable in respect of an admitted provable debt which 

was a contingent debt as at the Date of Administration from: 

(i) the Date of Administration;  

(ii) the date on which the contingent debt ceased to be a contingent debt (including 

in circumstances where the contract was “closed out” after LBIE entered 

administration); or  

(iii) another date,  

having regard to whether: 
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(i) the contingent debt remained contingent at the time of the payment of: 

(a) the final dividend; or  

(b) Statutory Interest; and/or 

(ii) (to the extent applicable) the Joint Administrators revised their previous estimate 

of the contingent debt by reference to the occurrence of the contingency or 

contingencies to which the debt was subject. 

8 Whether Statutory Interest is payable in respect of an admitted provable debt which 

was a future debt as at the Date of Administration from:  

(i) the Date of Administration;  

(ii) the date on which the future debt ceased to be a future debt; or  

(iii) another date,   

having regard to whether the future debt remained a future debt at the time of the 

payment of:  

(i) the final dividend; or  

(ii) Statutory Interest. 

9 Whether a creditor’s accession to the CRA (and, in particular, the effect of clauses 

20.4.3, 24.1, 25.1, 25.2 and 62.4 of the CRA) would impact upon the answers to 

questions 7 and 8 above, and if so, how. 

Master Agreements 

ISDA. 

10 Whether, on the true construction of the term “Default Rate” as it appears in the ISDA 

Master Agreement, the “relevant payee” refers to LBIE’s contractual counterparty or to 

a third party to whom LBIE’s contractual counterparty has transferred (by assignment 

or otherwise) its rights under the ISDA Master Agreement. 

11 On the true construction of the term “Default Rate” as it appears in the ISDA Master 

Agreement, what meaning should be given to the expression “cost (without proof or 

evidence of any actual cost) to the relevant payee (as certified by it) if it were to fund or 

of funding the relevant amount”? In particular: 

(i) can this cost: 
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(a) only be ascertained with reference to the actual or asserted cost of the 

payee to fund or of funding the relevant amount by borrowing the 

relevant amount (and if so whether such borrowing should be assumed 

to have recourse solely to the claim that it is funding or to the rest of the 

relevant payee’s unencumbered assets and, if the latter, whether the cost 

of funding should include the cost to the relevant payee of incurring 

additional debt against its existing asset base); or 

(b) be ascertained in other ways, including with reference to funds which 

might be raised by way of equity investment in the payee and, if so: 

(i) in what ways might the costs be ascertained; and  

(ii) how would the cost be calculated in such circumstances? 

(ii) should the cost of funds be calculated based on: 

(a) the cost to the relevant payee of funding a claim against LBIE; 

(b) an average cost of funding the relevant payee’s asset base; or  

(c) (if different) the cost of raising general corporate funding? 

11 Is the meaning that should be given to the expression “cost (without proof or evidence 

of any actual cost) to the relevant payee (as certified by it) if it were to fund or of 

funding the relevant amount” capable of including: 

(1) The actual or asserted cost to the relevant payee to fund or of funding the 

relevant amount by borrowing the relevant amount; and/or 

(2) The actual or asserted average cost to the relevant payee of raising money to 

fund or of funding all its assets by whatever means, including any cost of raising 

shareholder funding; and/or 

(3) The actual or asserted cost to the relevant payee to fund or of funding and/or 

carrying on its balance sheet an asset and/or of any profits and/or losses 

incurred in relation to the value of the asset, including any impact on the cost of 

its borrowings and/or its equity capital in light of the nature and riskiness of that 

asset; and/or 

(4) The actual or asserted cost to the relevant payee to fund or of funding a claim 

against LBIE. 
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12 Whether the “cost (without proof or evidence of any actual cost) to the relevant payee 

(as certified by it) if it were to fund or of funding the relevant amount” is to be calculated 

based on obtaining: 

(i) overnight funding; 

(ii) term funding to match the duration of the claim to be funded; or 

(iii) funding on some other basis (and if so, what basis). 

12 If and to the extent that the “cost (without proof or evidence of any actual cost) to the 

relevant payee (as certified by it) if it were to fund … the relevant amount” includes a 

cost of borrowing: 

(1) Should such borrowing be assumed to have recourse solely to the relevant 

payee’s claim against LBIE or to the rest of the relevant payee’s unencumbered 

assets? 

(2) If the latter, should the cost of funding include the incremental cost to the 

relevant payee of incurring additional debt against its existing asset base or 

should it include the weighted average cost on all of its borrowings? 

(3) Should such cost include any impact on the cost of the relevant payee’s equity 

capital attributable to such borrowing? 

(4) Is the cost to be calculated based on obtaining: 

(i) Overnight funding; or 

(ii) Term funding to match the duration of the claim to be funded; or 

(iii) Funding for some other duration? 

13 Whether the “cost (without proof or evidence of any actual cost) to the relevant payee 

(as certified by it) if it were to fund or of funding the relevant amount” should be 

calculated: 

(i) by reference to the relevant payee’s circumstances on a particular date; or 

(ii) on a fluctuating basis taking into account any changes in the relevant 

circumstances (and if so, whether the benefit of hindsight applies when taking 

into account such changes), 

in each case, whether or not taking into account relevant market conditions. 
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14 Whether a relevant payee’s certification of its cost of funding for the purposes of 

applying the “Default Rate” is conclusive and, if not, to what it is subject. In particular 

whether, in order for a payee’s certification to be deemed conclusive, a relevant 

creditor is under any duty to act:  

(i) reasonably; 

(ii) in good faith and not capriciously or irrationally; or  

(iii) otherwise than in its own interests.  

15 If the answer to question 14 is that the relevant payee’s certification of its cost of 

funding is not conclusive and one of the requirements (i) to (iii) set out in that question 

applies, where does the burden of proof lie in establishing, and what is required to 

demonstrate, that a relevant payee has or has not met such requirement?   

16 Whether only the relevant payee (in accordance with the meaning of such term 

determined pursuant to question 10 above), or another party (whether authorised by 

the relevant payee or not) can provide certification of the cost of funding and, if the 

former, what the position should be if the relevant payee is not capable of providing 

such certification (for example because it has been wound up or dissolved). 

17 In circumstances where a relevant payee has not incurred any actual costs, what 

principles should be applied in determining the asserted costs “if it were to fund […] the 

relevant amount”. 

18 Whether the power of a party under section 7(b) of the 1992 form ISDA Master 

Agreement to transfer any amount payable to it from a Defaulting Party under Section 

6(e) without the prior written consent of that party included the power to transfer any 

contractual right to interest under that agreement. 

19 Whether the answer to questions 10 to 18 above (or any of them) is different if the 

underlying Master Agreement is governed by New York rather than English law.  

 

German 

20 Whether, in calculating the amount of interest due under section 3(4) of the German 

Master Agreement, it is possible (and if so, in what circumstances and to what extent) 

to include an amount in respect of “further claims for damages” (“Damages Interest 
Claim”) so that this would constitute part of “the rate applicable to the debt apart from 

the administration” for the purposes of Rule 2.88(9). 
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20.1 Whether and in what circumstances, following LBIE’s administration, a creditor would 

be entitled to make a “damages interest claim” within the meaning of section 288(4) of 

the German Civil Code (BGB) on any sum which is payable pursuant to clauses 7 to 9 

of the German Master Agreement? 

20.2 If the answer to question 20.1 is yes, whether (and if so, in what circumstances) all or 

part of such “damages interest claim” can constitute part of “the rate applicable to the 

debt apart from the administration” for the purpose of Rule 2.88(9)? 

21 If the answer to question 20.2 is that a further claim for damages can be included as 

part of the “rate applicable to the debt apart from the administration” for the purposes of 

Rule 2.88(9), how in such circumstances is the relevant rate to be determined? In 

particular: 

(i) in circumstances where the relevant claim under the German Master Agreement 

has been transferred (by assignment or otherwise) to a third party, is it the 

Damages Interest Claim which could be asserted by the assignor or the 

assignee which is relevant for the purposes of Rule 2.88(9)? 

(ii) where the relevant claim under the German Master Agreement has been 

acquired by a third party, in what circumstances (if any) is such a third party 

precluded from asserting a Damages Interest Claim under principles of German 

law? 

(iii) where does the burden of proof lie in establishing a Damages Interest Claim, 

and what is required to demonstrate, that a relevant creditor has or has not met 

such requirement?   

 

FBF 

22 Whether each of: 

(i) default interest pursuant to clause 9.1 of the FBF Master Agreement and the 

AFB Master Agreement; 

(ii) the “Late Interest Rate” as such term is defined in the AFTB Master Agreement; 

and/or 

(iii) “Late Payment Interest” as such term is defined in the AFTI Master Agreement,   

are capable of being a “rate applicable to the debt apart from the administration” for the 

purposes of Rule 2.88(9). 
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23 Whether the “party” that receives the interest referred to in question 22 above pursuant 

to the FBF Master Agreement, the AFB Master Agreement, the AFTB Master 

Agreement and the AFTI Master Agreement refers to LBIE’s original contractual 

counterparty or to a third party to whom LBIE’s original contractual counterparty has 

transferred (by assignment or otherwise) its rights under the relevant agreement. 

24 Whether the terms: 

(i) “overnight financing rate of the Party” in clause 9.1 as it appears in the FBF 

Master Agreement and the ABF Master Agreement; 

(ii) “average overnight rates that would be offered to the beneficiary” as it appears 

in the AFTB Master Agreement; 

(iii) “the average of the daily rates to which the recipient of the payment has access 

during the relevant period” as it appears in the AFTI Master Agreement, 

should only be ascertained with reference to the actual or asserted cost of the payee or 

may be ascertained in other ways. 

25 Whether only the “party” pursuant to question 23 or another party authorised to act on 

behalf of the “party” can provide determination and notification of its cost of funding. 

26 What is the applicable standard, if any, by reference to which any statement by the 

party as to its “overnight refinancing rate”, “average overnight rates” and “average of 

daily rates to which it has access” is constrained? 

 

Status of Payee 

27 Whether, and if so how, the answers to questions 10 to 216 would be impacted where 

the “relevant payee” is: 

(i) a Credit Institution or Financial Institution;  

(ii) a Fund Entity; or  

(iii) a corporate or other type of counterparty.  
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Currency Conversion Claims 

28 Whether, and if so how, the calculation of a Currency Conversion Claim should take 

into account the Statutory Interest paid to the relevant creditor by the Joint 

Administrators. 

29 Whether there exists a non-provable claim against LBIE where the total amount of 

interest received by a creditor applying the Judgments Act Rate on a sterling admitted 

claim, when converted into the relevant foreign currency on the date of payment, is less 

than the amount of interest which would accrue applying the Judgments Act Rate to the 

original foreign currency claim.  

30 Whether there exists a non-provable claim against LBIE where the total amount of 

interest received by a creditor applying a “rate applicable to the debt apart from the 

administration” on a sterling admitted claim, when converted into the relevant foreign 

currency on the date of payment, is less than the amount of interest which would 

accrue applying the “rate applicable to the debt apart from the administration” to the 

original foreign currency claim. 

31 Whether: 

(i) in relation to a GMSLA for which the "Base Currency" is a currency other than 

sterling, a Currency Conversion Claim can arise in respect of the “Base 

Currency” if the schedule to that agreement states that paragraph 10 of that 

agreement will only apply if LBIE's counterparty is the "Defaulting Party"; 

(ii) in relation to a GMRA for which the "Base Currency" (as distinct from the 

"Contractual Currency") is a currency other than sterling, a Currency Conversion 

Claim can arise in respect of the “Base Currency” if the schedule to that 

agreement states that paragraph 10 of that agreement will only apply if LBIE's 

counterparty is the "Defaulting Party"; and 

(iii) in relation to other master agreements, a Currency Conversion Claim can arise 

if the relevant contractual terms state that the termination and close-out netting 

provisions which would result in a payment obligation in a non-sterling currency 

by one party to the other do not apply other than upon the default of LBIE's 

counterparty. 
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32 If the answer to question 31 (i), (ii) and/or (iii) is in the negative, whether a Currency 

Conversion Claim can arise (and if so in what circumstances) in respect of such a 

GMSLA, GMRA or other master agreements. 

33 Whether a Currency Conversion Claim can be established by a creditor where the 

creditor’s right is derived from a transfer (whether or not by way of legal assignment) by 

LBIE’s original counterparty (or any assignee of the original counterparty) which only 

transferred: 

(i) the provable debt; 

(ii) the right to receive a dividend on the provable debt; or 

(iii) the Agreed Claim Amount defined as a numerical amount in a CDD 

and if not, whether either the original counterparty or the assignee is capable of having 

a valid Currency Conversion Claim. 

 

Effect of Post-Administration Contracts 

34 Whether (as a matter of construction) a creditor’s Currency Conversion Claim and/or 

any other non-provable claim has been released in circumstances in which the creditor 

entered into either:  

(i) a Foreign Currency CDD incorporating a Release Clause;  

(ii) a Sterling CDD incorporating a Release Clause; or 

(iii) the CRA.  

35 Whether (as a matter of construction) a creditor’s claim to Statutory Interest has been 

released in whole or in part in circumstances in which the creditor entered into either:  

(i) a CDD incorporating a Release Clause; or 

(ii) the CRA.   

36 If a CDD or the CRA has the effect of releasing a Currency Conversion Claim, Statutory 

Interest claim or other non-provable claims, whether such release(s) should in the 

circumstances be enforced. 

36A If (as a matter of construction) a CDD or the CRA has the effect of releasing a Currency 

Conversion Claim, Statutory Interest claim or other non-provable claims, whether, by 

reason of, or by analogy with, the rule in Ex parte James (1874) LR 9 Ch App 609 
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and/or because to enforce such release(s) would unfairly harm creditors who have 

entered into a CDD or the CRA within the meaning of paragraph 74 of Schedule B1 to 

the Insolvency Act 1986, in all the circumstances, the Administrators should be directed 

not to enforce, or to cause LBIE to enforce, such release(s). 

36B If (as a matter of construction) a CDD or the CRA has the effect of releasing a 

Currency Conversation Claim, Statutory Interest claim or other non-provable claim, 

whether or not there are any bases (other than those of general application to all CDDs 

or the CRA considered by the Court in the context of Issue 36A) for the Court to 

determine that the releases should not in the circumstances be enforced or are not in 

the circumstances effective (such as rectification, estoppel and/or relief from the 

consequences of a common or unilateral mistake). 

37 How are claims to be calculated where a CDD (or any other agreement pursuant to 

which an unsecured claim is agreed or admitted) compromises a number of claims, 

with differing rates of interest applicable or in different currencies, without indicating 

how the agreed or admitted claim amount in the CDD (or any other agreement) derives 

from and relates to those underlying claims?  

38 Whether (and if so in what circumstances) Part VII of the CRA, which specifies that 

claims of acceding creditors are to be calculated in US dollars, is capable of giving rise 

to a Currency Conversion Claim. 

Compensation for Time Taken to Discharge Non-Provable Claims 

39 Whether a creditor entitled to Statutory Interest, Currency Conversion Claims and/or 

other non-provable claims is entitled to any form of compensation for or in respect of 

the time taken for such claim to be discharged and, if so, whether such compensation 

is taken into account as part of the correct methodology for calculating Statutory 

Interest and/or the distribution of the surplus, or should take the form of interest at the 

Judgments Act Rate, damages for loss, restitution or another form. 

And for: 

40 Such further or other relief as the Court thinks fit; and 

41 An order that the Joint Administrators’ costs of the Application be paid as an expense of 

the administration.  
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Dated this ........ day of OctoberMay 2015June 2014 

 

 

Signed:……………………..        

Joint Administrators' solicitors:  Linklaters LLP 

Position held: Partner  

 

The Joint Administrators' address for service is: 

Linklaters LLP, One Silk Street, London EC2Y 8HQ 

Reference: Tony Bugg / Euan Clarke / Jared Oyston 

 

It is intended to serve this Application on: 

 

CVI GVF (Lux) Master S.à.r.l., c/o Freshfields Bruckhaus Deringer LLP 

Hutchinson Investors LLC, c/o Ropes & Gray International LLP 

Burlington Loan Management Limited, c/o Schulte Roth & Zabel LLP 

Wentworth Sons Sub-Debt S.à.r.l., c/o Kirkland and Ellis International LLP 

York Global Finance BDH, LLC, c/o Michelmores LLP 

 

IF YOU DO NOT ATTEND, THE COURT MAY MAKE SUCH ORDER AS IT THINKS FIT. 
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SCHEDULE 

DEFINITIONS 

 

Term Meaning 

Act The Insolvency Act 1986 

AFB Master 
Agreement 

French Derivatives Master Agreement 

AFTB Master 
Agreement 

French Repurchase Master Agreement 

AFTI Master 
Agreement 

French Securities Lending Master Agreement 

CDD A Claims Determination Deed entered into between LBIE and 
a creditor  

CRA The Claim Resolution Agreement which was declared 
effective on 29 December 2009 by LBIE in respect of certain 
of its clients and counterparties (as modified from time to 
time) 

Credit Institution As defined in the Capital Requirements Regulation 

Currency 
Conversion Claim 

A non-provable claim against LBIE arising out of the 
difference between: (i) the amount of the creditor’s 
entitlement to payment in a foreign currency; and (ii) the 
amount received by it in respect of its proved debt, converted 
into the foreign currency as at the date of payment 

Date of 
Administration 

The date on which LBIE entered into administration, being 15 
September 2008 

FBF Master 
Agreement 

French Banking Federation Master Agreement 

Financial Institution As defined in accordance with the Capital Requirements 
Directive (2006/48/EC and 2006/49/EC) but excluding a Fund 
Entity as defined herein 

Foreign Currency 
CDD 

A CDD in which the Agreed Claim Amount is expressed in a 
currency other than Pounds Sterling 

Fund Entity A fund or fund manager primarily operating hedge and credit 
fund strategies, including, but not limited to, Alternative 
Investment Funds (AIFs) and Alternative Investment Fund 
Managers (AIFMs) as defined in accordance with the 
Alternative Investment Fund Managers Directive 
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(2011/61/EU) 

German Master 
Agreement 

The German Master Agreement for Financial Derivative 
Transactions 

GMRA Global Master Repurchase Agreement 

GMSLA Global Master Securities Lending Agreement 

ISDA Master 
Agreement 

The 1992 or 2002 International Swap Dealers Association 
Multicurrency-Cross Border Master Agreement  

Judgments Act Rate The interest rate of eight per cent. per annum set out in 
section 17 of the Judgments Act 1838 

Original Contract A contract entered into between LBIE and a creditor prior to 
LBIE’s entry into administration 

Release Clause A clause in a CDD in, or materially in, the following form: “the 
Creditor and (i) the Company and (ii) the Administrators are 
hereby each irrevocably and unconditionally released and 
forever discharged from any and all losses, costs, charges, 
expenses, Claims (including all Claims for interest costs and 
orders for costs), demands, actions, causes of action, 
Liabilities, rights and obligations (including those which arise 
hereafter upon a change in the relevant law) to or against 
each other and howsoever arising in equity or under common 
law or any statute or by reason of breach of contract or in 
respect of any tortious or negligent act or omission (whether 
or not loss or damage caused thereby has yet been suffered) 
or otherwise, whether arising under the Creditor Agreements 
or not, whether in existence now or coming into existence at 
some time in the future, and whether or not in the 
contemplation of the Creditor and/or the Company and/or the 
Administrators on the date hereof” 

Rules The Insolvency Rules 1986 

Statutory Interest Interest payable pursuant to rule 2.88(7) of the Rules 

Sterling CDD A CDD in which the Agreed Claim Amount and/or the 
Admitted Claim Amount (as defined therein) are expressed in 
Pounds Sterling 
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Linklaters LLP 
One Silk Street 
London EC2Y 8HQ 
(Ref: Tony Bugg / Euan Clarke / Jared Oyston) 
 

Tel:  (+44) 20 7456 5469 
Fax: (+44) 20 7456 2222 
Solicitors for the Joint Administrators 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  
RE-AMENDED APPLICATION 

PURSUANT TO THE ORDER OF  
MR JUSTICE DAVID RICHARDS 
DATED 9 MARCH 2015 AND TO 
THE ORDER OF MR JUSTICE 

HILDYARD DATED 9 OCTOBER 
2015 

 

 

 

 

No. 7942 of 2008 

 

IN THE HIGH COURT OF JUSTICE 

CHANCERY DIVISION 

COMPANIES COURT 

 

IN THE MATTER OF LEHMAN BROTHERS 
INTERNATIONAL (EUROPE)  
(IN ADMINISTRATION) 

AND IN THE MATTER OF THE INSOLVENCY 
ACT 1986 
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