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No. 7942 of 2008
IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION
COMPANIES COURT

IN THE MATTER OF LEHMAN BROTHERS INTERNATIONAL (EUROPE) (IN
ADMINISTRATION)

AND IN THE MATTER OF THE INSOLVENCY ACT 1986

TENTH WITNESS STATEMENT OF

,__.._...-..L“
o
T

ANTHONY VICTOR LOMAS Belniteee

|, Anthony Victor Lomas of PricewaterhouseCoopers LLP ("PwC") of 7 More

London Riverside, London, SE1 2RT say as follows:

1. 1 am a Partner in the firm of PwC of the above address and am one of the
joint administrators (the “Joint Administrators”) of Lehman Brothers
International (Eurcpe) (in administration) (“LBIE”).

2. [ make this statement in relation to the application for directions issued on
12 June 2014 on behalf of the Joint Administrators pursuant {o paragraph
63 of Schedule B1 to the Insolvency Act 1986 (the "Act"), as described
below (the “Application”) and further to paragraph 6 of the Order of the
Honourable Mr Justice David Richards in this matter dated 25 June 2014.

3. There is now produced and shown to me marked "AVL10" a paginated
bundle of documents and correspondence, to which | shall refer. Save
where otherwise stated, page references in this statement are to the
contents of this exhibit. References to a “Rule” are o a provision of the
Insolvency Rules 1986. Terms capitalised but not otherwise defined have

the meaning given to them in the Application.
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4. Save where otherwise stated, this witness statement is made from facts
and matters that are within my own knowledge. Nothing that | say in this
witness statement is intended to be a waiver of any privilege to which

LBIE and/or the Joint Administrators are entitled and no such privilege is

waived.

5. Certain background to the Application is set out in my ninth witnhess
statement dated 11 June 2014. | do not repeat in this witness statement

the matters already set out in that witness statement.
(A) BACKGROUND AND PURPOSE OF THE WITNESS STATEMENT

8. As a result of the size and complexity of the Administration, the Joint
Administrators are required to allocate amongst themselves the day-to-
day management of the various areas of the Administration. The
allocation of responsibilities among the Joint Administrators has evolved
throughout the duration of the Administration and is regularly reassessed
as required. Accordingly, the involvement of the various Joint
Administrators in the processes described in this witness statement has
changed from time to time. Whilst | give this witness statement as the
Joint Administrator with responsibility for the conduct of this Application,
in this withess statement | draw as necessary on information provided to
me by my fellow Joint Administrators and LBIE and PwC staff working on
the Administration.

7. In order {o assist the Court in the determination of the questions relating
to the Post-Administration Contracts, the Joint Administrators, with the
assistance of their solicitors, Linklaters LLP, have conducted a review of
documents relating to the development and evolution of CDDs using key
word searches across the documentation of those considered to be key
custodians during the most relevant time periods. That review was
conducted with a view to testing, verifying and supporting as appropriate,
my recollection of these issues, and that of my fellow Joint Administrators
and the other members of the PwC and LBIE teams with whom [ have
discussed these issues in preparing this statement.
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8. For each of the CDDs entered into, there are typically, in addition to the
final CDD itself, drafis of the deed exchanged between the parties as well
as correspondence and other related documentation. The Joint
Administrators considered a review of all such material in their control in
respect of every executed CDD to be disproportionate and instead
adopted a targeted approach to the document review focusing on what
they consider to be the key periods (for the purposes of the Application)

in the development and evolution of the Post-Administration Contracts.

9. This witness statement is intended to provide factual background to the
Court for the purposes of determining the questions in the Application
which concern the impact of releases contained in Post-Administration
Contracts on creditors’ claims for Statutory Interest and Currency
Conversion Claims (being questions 34 to 36). | set out in this withess
statement the background to, and the development of, the CRA and
CDDs. In order to provide context that may be helpful to the Court in its
consideration of the effect of the release provisions contained in Post-
Administration Contracis, | explain the background to and genesis of the
CRA and the CDDs, before furning to the subsequent modification of the
CDDs in 2012 expressly to address the question of Statutory Interest and
later, in late 2013, expressly to address the matter of Currency

Conversion Claims.

10. Over 1,500 CDDs have been entered into with approximately 1,180
different counterparties over the course of the past four years. Each of
these CDDs was produced and negotiated by LBIE personnel, typically
drawn from LBIE’s front office and legal teams, and/or PwC personnel,
with the Joint Administrators having an oversight role and becoming
involved in particular issues on a case by case basis as and when
necessary. The ieam within the Administration (both past and present)
responsible for the development and negotiation of the CDDs has
included over 100 individuals.

11. It is, accordingly, not my intention in this witness statement to seek to
address all possible variations that exist within the body of executed
CDDs, which includes a number of different templates used by LBIE to
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cater for the different characteristics of the underlying unsecured claims.

However, in order to assist the Court, and for completeness, | exhibit to

this witness statement a copy of each of the current or last used form of,

template CDDs. In this witness statement, | address only the forms of

CDDs used for third party financial trading creditors, which represent the

vast majorify of LBIE’s third party creditors. Accordingly, all references to

“unsecured claims” for the purposes of this statement are to the

unsecured claims of financial trading creditors. The Joint Administrators

have used different forms of contract to document agreemenis reached

in respect of affiliate, non-trading and employee unsecured claims with
which | do not deal in this witness statement.

12. I structure the remainder of this withess statement as follows:

(B) Trust Property and the CRA: In section B, [ explain the issues faced
by the Joint Administrators at the commencement of the Administration
concerning how to deal with property held by LBIE on trust and the

resulting development of the CRA,;

(C} Unsecured Claims: In section C, | explain the mechanisms
considered by the Joint Administrators from early 2010 in order to deal
with the agreement of unsecured claims and the development of a
consensual approach, implemented through the use of CDDs;

(D) Claims Determination Deeds: In section D, | describe the genesis

and purpose of the CDDs and set out the relevant release provisions;

(E) Statutory Interest: in section E, | explain when the issue of Statutory
Interest first arose in the context of the CDDs and how this was dealt with
by the Joint Administrators, leading ultimately to the inclusion of
additional language expressly relating to Siatutory Interest in the CDDs

and subsequently, in the Client Money Supplemental Deeds;

(F} Currency Conversion Claims: In section F, | turn to the matter of
Currency Conversion Claims, describing how gqueries regarding such

claims came to be raised in 2013 and how they were dealt with by the
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Joint Administrators, leading ultimately to the inclusion of a carve-out in

the CDDs preserving such claims; and

(G) Recent developments and the admission of claims without a
CDD: Finally, in section G, | summarise how recent developmenis have
resulted in the Joint Adminisirators admitting certain unsecured claims
other than by way of a CDD. | also refer to the fact that over the course of
the Administration, the Joint Administrators have, on occasion, admitted

unsecured claims by way of a bespoke contract.
(B) TRUST PROPERTY AND THE CRA

13. For the reasons that follow, dealing with the unsecured claims of
creditors was not an immediate priority at the commencement of the
Administration. One of the immediate priorities of the Joint Administrators
following their appointment was to create a stable operating environment
which would faciiitate the realisation of value for the LBIE estate. In order
for this to be achieved, and for the Administration to progress, it was of
fundamental importance that priority be given to the realisation of assets,
including cash, securities and financial contracts that were in-the-money
for LBIE.

14. The Joint Administrators also faced, from the outset of the
Administration, pressure to deal with claims in respect of property held by
LBIE on trust, primarily for its clients. Prior to the Administration, LBIE
had held, in the course of its prime brokerage, custody and other
businesses, a very considerable quantity of securities and cash on trust
for clients and other patrties (including affiliates) (“Trust Property”). The
Joint Administrators faced immediate calls for the return of Trust
Property, which in many cases was critical to the businesses of LBIE's

former clients.

15. The Joint Administrators wished, where possible and with minimal risk to
the Administration, to return Trust Property as quickly as possible. The
return of Trust Property was initially conducted on an ad hoc, bilateral

basis with priority given to those who were able to demonstrate particular
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hardship or who provided an indemnity and agreed fo return the Trust
Property to LBIE in the event it was uliimately determined that the Trust

Property should not have been returned to them.

16. However, the Joint Administrators faced considerable difficulties in
returning Trust Property {o its owners. In particular:

16.1 the return of Trust Property {over which LBIE usually had security
rights) involved an assessment both of a party’s entitlement to
Trust Property and its unsecured position vis-a-vis LBIE (that is,
whether it was a creditor or a debtor of LBIE), both of which were,
in many cases, highly complex;

16.2 LBIE faced competing claims from other parties (including
affiliates) to some Trust Property;

16.3 the above factors, together with considerable uncerainty
(particularly at that early stage of the Administration) as to the
accuracy of LBIE’s books and records, gave rise to a risk of LBIE:

a) returning Trust Propetty to the wrong party; and/or

b) returning Trust Property to a party that was a debtor of
LBIE with attendant downside for the LBIE unsecured
estate,

17. The Joint Administrators’ first proposal was to return Trust Property by
way of a scheme of arrangement pursuant to section 895 of the
Companies Act 2006 (the “Trust Property Scheme”). On 14 July 2009,
the Administrators made an appiication to the High Court to sanction the
Trust Property Scheme (a copy of the application is at pages 1 to 2).
However in August 2009, the High Court decided that it did not have
jurisdiction to sanction a scheme compromising proprietary rights and
therefore would not be able to sanction the Trust Property Scheme (a
copy of that decision is at pages 3 to 24). In November 2009, the Court of
Appeal upheld that decision (a copy of the Court of Appeal’s judgment is
at pages 25 to 50).
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18. As a result of that decision, the Joint Administrators instead focused on
developing a consensual, contractual mechanism for returning Trust
Property. In consultation with the Claim Resolution Agreement Working
Group {a sub-commiitee of the LBIE Creditors’ Committee) and
personnel from the Administration, the Joint Administrators developed
proposals for the return of Trust Property based on a standard

methodology for the valuation of claims.

19. The CRA was the multilateral contract produced to govern the return of
Trust Property (a copy of the current version of the CRA and its
schedules is at pages 51 to 333). The CRA provided for the release of a
signatory’s existing claims against LBIE in exchange for new rights. In
particular, signaiories (being those clients of LBIE who had an
entitiement to Trust Property and who opted to accede io the CRA)

released their rights in respect of:

a) all Trust Property distributed in accordance with the CRA, thus
reducing the risk of competing claims being brought against LBIE,

the Joint Administrators or signatories fo the CRA; and

b) “Financial Contracts” (as defined in the CRA), thus giving LBIE a
degree of certainty as to the unsecured claims arising from such
contracts (albeit that the CRA substituted those rights for new rights
to agree unsecured claims based on the terms of the Financial
Contracts).

20.  The release clause contained in the CRA (the “CRA Release Clause”) is

in the following form:

"With effect from its Accession Date, each Signatory shall waive
and release the following Claims against the Release Parties (to
the extent that they are not Excluded Claims, and subject to
Clause 4.3}):

4.2.1 all Claims for or in respect of any payment for or on
account of any Assef which is or was at any time the
subject of an Asset Claim;

A18348886
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4.2.2 alf Claims for consequential or economic loss (including
Claims for loss of bargain, loss of value or other losses
computed by reference to the value which may have been
available to a Signatory had any obligation of the
Company fo the Signatory been duly performed in a timely
manner in accordance with its ferms) in respect of any
Asset which is or was at any time the subject of an Asset

Claim; and

4.2.3 all Claims (apart from, for the avoidance of doubt, Modified
Claims) in respect of any Financial Contract,

(together, the “Released Claims”)".

21. A "Claim” is defined under the CRA as

“a claim in law or in equity of whatsoever nature: (i) including for
(but not limited fo) breach of contract, tort, resfitutionary claims
and breach of trust; (i) whether arising by, amongst other things,
reason of insolvency or the termination, whether voluntary or for
cause, of any contractual obfigation or for any failure of a person
to perform any contractual, legal or regulatory obligation or
otherwise; and (iif) for, amongst other things, the enforcement of
any right to, or any liability in respect of a right to: (a) seek or
enforce judgment; (b) exercise any remedy (for damages or
otherwise), indemnity and contribution, whether for losses
(including consequential loss, economic loss, loss of bargain, loss
of value, or other losses computed by reference to value which
may have been available had an obligafion been duly performed
in a timely manner, or otherwise), costs, and expenses of any
nature; or (c) apply any set-off, nefting, withholding, combination
of accounts or retention or similar rights in respect of any cfaim or

liability whatsoever...".

22 In consideration for the release of these claims, a signatory would, in
addition to any receipt of Trust Property, become entitled to have its
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unsecured claims or liabilities determined in accordance with the CRA,
giving rise to a new “Net Contractual Position” under the CRA. Clause

4.4.2 of the CRA is in the following form:
“4.4.2 Released Claims

All Signatories shall have their Released Claims exchanged for

the following, as appropriate:

(i) the right to have their Net Contractual Position, Allocations,
Distributions and Appropriations determined on the basis set out

in this Agreement;

(ii) the right to claim as a new obligation of the Company their Net
Financial Claim (if any); and

(i) an Ascertained Claim (if any) for such amount as is
determined under this Agreement (including any Capped Nef 19/9
Shortfall Claim, in accordance with clause 5 (19/9 Shortfall Claim)
of the Common Terms),

(together with the Modified Claims as modified by Clause 4.4.1,
the “New Claims”).”

In the event that the Net Contractual Position (calculated pursuant to
Clause 24.2 of the CRA by reference to the Close-Out Amount(s) in
respect of the Financial Contract(s) (as defined therein) between LBIE
and the creditor) was payable to LBIE (a “Net Financial Liability”), such
liability would be applied against a signatory’s entitlement to Trust
Property available for return to if, thereby reducing the amount of Trust
Property to be distributed to that signatory. In the event that the net figure
was a claim against LBIE {(a "Net Financial Claim”), that would be
admitted as an unsecured claim against LBIE for the purposes of any
future distributions from the LBIE unsecured estate.

Clause 20.4.7 of the CRA deals with the accrual of interest in determining
the Close-Out Amount in respect of a Financial Contract as follows:

A18348886
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“20.4.7 Accrual of interest: in determining the Close-Out Amount
in respect of a Financial Contract, no interest shall accrue on any
unpaid Liability of the Company from the Administration Date
save lo the extent that such interest would accrue under Rule

2.88 of the Insolvency Rules;”

25. “Close-Out Amount’ is defined in the CRA as foilows:

“in respect of a Financial Contract and each Signatory that is a
party to it: (i) a single amount payable by either one of the
Company or the relevant Signatory to the other as a resuft of
termination of such Financial Contract as determined in
accordance with Clause 20; or (i) the aggregate of each Close-

Out Component in accordance with Clause 21.3”

26. Clause 25.1 of the CRA deals with the accrual of interest on a creditor's

Net Financial Claim and provides as follows:

“25.1 Net Financial Claim

A Net Contractual Position in respect of a Signatory expressed as
a positive number will represent an amount due and owing by the
Company to that Signatory, which shall constitute an ascertained
unsecured cfaim of that Signatory in the winding-up of the
Company or any distribution of the Company’s assets fo iis
unsecured creditors (such Claim, a “Net Financial Claim’). For
the avoidance of doubt, no interest shall accrue on any Net
Financial Claim, save to the extent provided in Rule 2.88 of the
Insolvency Rules”.

27, The CRA was proposed by the Joint Administrators on 24 November

2009. It was proposed for collective approval and was therefore not

subject to negotiation or amendment. The CRA was accepted by

counterparties representing over 90 per cent of the Acceptance Value of
the Acceptance Threshold Claims (as defined in the CRA). The bar date
for claims in relation to Trust Property was 19 March 2010, with the first

A18348886
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returns to clients pursuant to the CRA process being made shortly

thereatfter.
UNSECURED CLAIMS

By late 2009, the Joint Administrators had reached the conclusion that
they wouid, in due course, be in a position to make distributions to
unsecured creditors from the LBIE estate. Accordingly, on 2 December
2009, the Joint Administrators obtained from the High Court an Order to
convert the Administration into a Distributing Administration (the “Rule
2.95 Order”) (a copy of the Rule 2.95 Order is at page 334 to 337).

On, or about, 4 December 2009, the Joint Administrators sent to all
creditors whose addresses were known to them at that time a notice
pursuant to Rule 2.95 informing them that the Joint Administrators
proposed fo make a distribution to LBIE's unsecured creditors (the
“Distribution Notice”). The Distribution Notice specified 31 December
2010 as the date up to which proofs of debt could be lodged (the “Last
Date for Proving”) which, by reason of Rule 2.97(1), required the Joint
Administrators to declare a dividend to unsecured creditors by 28

February 2011 (a copy of the Distribution Notice is at page 338).

The sending out of the Distribution Notice caused the set-off provisions
contained in Rule 2.85 to come into effect, affording the Joint
Administrators greater certainty as to the level of claims facing the LBIE

estate as they continued to prepare to make distributions to creditors.

Obtaining the Rule 2.95 Order was a necessary step and a catalyst in the
development of an unsecured claims determination process for the LBIE
estate. Once the Joint Administrators had obtained the Rule 2.95 Order,
we actively encouraged creditors to submit their proofs of debt as soon
as possible and well in advance of the Last Date for Proving.

The need for an alternative method of determining unsecured claims

32.

As set out in Section 5 of the Third Progress Report (a copy of which is at
pages 339 to 438 with Section 5 at 371 to 376), for the period 15

1
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September 2009 to 14 March 2010, the Joint Administrators envisaged at
that time that approximately 4,500 counterparties were likely to be

creditors of LBIE.

The Joint Administrators were acutely aware that the majority of LBIE's
creditors had claims arising under complex financial frading contracts
and that the process of determining such claims under the statutory proof
of debt regime would be complicated and lengihy. The scale of the
valuation and validation process involved in determining the claims of
such a large number of actual and potential claimants meant that the
Joint Administrators considered it appropriaie to give serious
consideration to alternative processes for determining unsecured

creditors’ claims.

it was believed that a systematic, consensual approach applicable to all
creditors would facilitate the making of a distribution to unsecured
creditors within a more expeditious timeframe than would be the case if
the Joint Administrators were to follow a more conventional, bilateral

claims agreement process.

Accordingly, creditors were informed in April 2010 (see the executive
summary to the Third Progress Report (a copy of which is at pages 347
to 351)) that the Joint Administrators were exploring options to simplify
and accelerate the claim determination and asset distribution process. In
Section 5 of the Third Progress Report dealing with unsecured creditors
(at pages 371 to 376) it was stated (at page 36):

“Whilst it is now possible for the formal process of claim
agreement to progress, the Administrators believe that scope may
exist to accelerate the claim admission and assel distribution
process and are exploring how a more rapid distribution can be

achieved under alternative mechanisms.

The Administrators have identified a number of options and these
are in the process of being explored.”

12
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36. The Joint Administrators considered a number of mechanisms for
effecting a systematic, collective approach to the determination of
unsecured claims including a scheme of arrangement, a CVA and a

multilateral coniract.

37. The Joint Administrators’ intention at that time to explore a consensual
approach, with a view to expediting the determination of unsecured
creditors’ claims, was reported in a press release on 16 June 2010 and
summarised in a ‘Creditor Update’ dated 16 June 2010 (a copy of each of

which appears at pages 439 to 440 and 441 to 443 respectively).

38. In seeking to effect a systematic, collective determination of unsecured
claims, the Joint Administrators were, however, hindered by the judgment
given by the Court of Appeal in August 2010 in respect of the Joint
Administrators’ application in relation to pre-administration client money
(the “Client Money Appeal Judgment’) (a copy of which is at page 444
to 526).

39. The practical impact of the Client Money Appeal Judgment was to create
considerable uncertainty as to:

a) which of LBIE’s creditors had client money claims, unsecured
claims, or both;

b) the value of the client money pool; and

c) therefore, what funds might be needed to ‘top up’ the client
money pool that would otherwise be available for distribution to

LBIE’s unsecured creditors.

40. The Client Money Appeal Judgment created considerable uncertainty as
to the level of distributions LBIE would uitimately be able to make to
unsecured creditors. It was accordingly apparent that the Joint
Administrators would not be able to declare a distribution to unsecured
creditors by 28 February 2011 as required by the Distribution Notice. In
the Fourth Progress Report (a copy of which appears at pages 527 to
610), the Joint Administrators (at page 11) explained that they intended

13
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to make an application to the Court to extend the notice of proposed

distribution:

“The Administrators are currently unable to estimate the quantum
or timing of any future dividend distribution. Due primarily to the
impact of the Appeal Court Judgment and ongoing issues with
Affiliates, very material uncertainties exist regarding the ultimate
amount of funds available and the eventual level of admissible
creditors’ claims.

[

The Administrators intend to make an application to the UK High
Court fo extend the Notice of Proposed Distribution for a further
two years. Further details will be provided to creditors in due
course. In consultation with the Commiftee, the Administrators will
continue fo seek ways fo expedite the resolution of the very
complex issues that remain to be resoived, in order to be in a
position to pay a first interim dividend to unsecured credifors as

soon as possible within the extension period’.

Accordingly, following an application to the High Court by the Joint
Administrators, the Last Date for Proving specified in the Distribution
Notice was on 13 December 2010, by order of the High Court, extended
for a two year period to 31 December 2012 (a copy of that order is at
pages 611 to 613).

Project Canada (The Consensual Approach)

42,

Having determined not to use the previously considered systematic,
collective approaches to determine unsecured claims, the Joint
Administrators focused on developing a bilateral claims agreement for
creditors in order to accelerate the claims agreement process, whilst also
accommodating the uncertainty created by the Client Money Appeal
Judgment. This process of development was undertaken in consultation
with the Unsecured Creditors’ Resolution Working Group, which included
members of the Creditors’ Committee. This project was referred to

14
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externally as the Consensual Approach but was referred to internally as

Project Canada.

The Joint Administrators decided to progress the agreement of the
amount of creditors’ claims on the basis that the question of whether all
or part of the agreed claim constituted client money would be held over
for subsequent determination or agreement. The claim (or any part of if)
would only become an admitted claim that ranked for dividend once there
had been a determination, assignment or waiver of some or all of thé
creditor's client money entitlements. | explain at paragraph 52 below the

supplemental deeds that were ultimately entered into for this purpose.

Project Canada proceeded on the basis that LBIE would offer a creditor a
single number representing LBIE's determination of the creditor's claim
taking account of the positions under all master agreements and other
financial trading arrangements between LBIE and the creditor (the “LBIE
Determination”). LBIE’s calculation was based on its own valuation
which the Joint Administrators considered to be a reliable and pragmatic
alternative to a bespoke assessment of the vast amount of counterparty-
generated data, and which approach uitimately proved to be acceptable
to a significant proportion of unsecured creditors who accepted LBIE’s
Determination and entered into a CDD.

Creditors were advised that the LBIE Determination was not intended fo
be a matter for negotiation and that they were entitled either {o accept or
reject it. If the LBIE Determination was accepted, the agreement would
be formalised in a CDD (provided the other terms thereof were accepted
by the creditor). If the LBIE Determination was rejected, the creditor
would be advised that it would be able to negotiate its claim on a bilateral
basis at a later stage.

In November 2010, LBIE formally commenced the communication of
LBIE Determinations to creditors.

15
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(D) CLAIMS DETERMINATION DEEDS

47. -The CDDs were (and continue to be) used by the Joint Administrators for
the purposes of agreeing the amount of unsecured and client money
claims and to document the releases, ongoing rights and obligations of
LBIE and the creditor. In addition, they set out a mechanism by which a
creditor can notify LBIE of a transfer of its claim to a third party.

48. The purpose of the CDDs was to provide an efficient process for
agreeing the amount of a creditor’s claim. The Joint Administrators also
wanted o ensure that, once a claim amount had been agreed, it could
not subsequently be reopened by the creditor. From a creditor's
perspective, entering into a CDD gave it certainty as to the amount of its
claim and, upon the claim becoming an Admitted Claim pursuant to the
terms of the CDD, an entitlement to participate in such dividends as
would be paid in the Administration. [n addition, if the creditor wished to
sell its claim, the transfer notice mechanism ensured that both the
creditor and the Joint Administrators had a defined process by which the
claim assignment would be acknowledged by LBIE, which was regarded

as beneficial in the claims trading market.

49, As mentioned above in paragraph 39, in late 2010 there was a degree of
uncertainty as regards the extent of a creditor's client money entitlement.
The original CDD template (an “Agreed Claims CDD") accommodated
that uncertainty by agreeing the amount of a creditor’s claim but leaving i
for a later determination or agreement as to whether the claim constituted
a Client Money Claim (as defined therein) or an unsecured creditor claim
(or a combination of the two). This enabled the claims agreement
process to proceed where, in the absence of such a structure creating
optionality, the Joint Administrators and the creditors would have been
unable to proceed until there was greater certainfy regarding the extent
of client money entitlements.

16
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The Agreed Claims CDD provided for:

50.1 an agreed claim in the amount agreed between LBIE and the
creditor (the “Agreed Claim”);

50.2 the Agreed Claim to become an “Admitted Claim”, admitted for
unsecured dividends in the Administration, upon either: (i)
determination by LBIE of the creditor's Client Money Claims and
distributions being made from the client money pool (with the
Admitted Claim being the amount of the Agreed Claim less the
amount of such distributions); or (ii) the creditor electing to be
paid its Agreed Claim out of the unsecured estate rather than the
client money pool by either releasing or assigning (to Laurifer, a
company set up for the purpose by LBIE) its Client Money Claim;
and

50.3 waivers and releases designed to give LBIE and the Joint
Administrators certainty in respect of the creditor’s claims.

An Agreed Claims CDD is stili used by LBIE in the event that a credifor
prefers to execute that form of CDD.

Since the Agreed Claims CDD entitled a creditor subsequently to release
or assign its Client Money Claims to Laurifer, thereby obtaining an
Admitted Claim instead, LBIE subsequently produced template
supplemental deeds (each a “Client Money Supplemental Deed”) for
this purpose. The use of Client Money Supplemental Deeds, which
began in June 2011, is discussed further in paragraph 73 below.

The first CDD, which was an Agreed Claims CDD, was executed on 30
November 2010. By 14 March 2011, LBIE had executed 19 CDDs with
creditors with such CDDs having aggregate claims in the amount of circa
£362 million. The original Agreed Claims CDD was designed to be used
in situations where the relationship between the creditor and LBIE
concerned a single product, a single currency and no Trust Property
claims. The initial recipients of CDDs were therefore generally
counterparties of that kind with derivatives-based claims. As Project
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Canada developed, additional CDD templates were created to cater for
more complex counterparty relationships, for example where LBIE and

the counterparty had entered into multiple agreements.

Uncertainty as to creditors’ client money entitlements gradually
diminished and, in April 2011, LBIE devised a CDD which would operate
such that the agreed amount of a claim would become an Admitted Claim
immediately upon execution (an "Admitted Claims CDD”). The Admitted
Claims CDD was used in circumstances where there was little or no
possibility of the creditor having a Client Money Claim. Admitted Claims
CDDs contain very similar waivers and releases to those contained in

Agreed Claims CDDs and referred to at paragraph 50.3 above.

As the claims determination process evolved, the Joint Administrators
developed alternative forms of CDD to cater for the different
characteristics of the claims being agreed or admitted. [ set out in
Appendix A to this withess statement a table referring to each of these
CDD templates and explaining the circumstances in which each template
is (or was) used. Copies of the current versions or the last used version
of the templates are exhibited at pages 616 to 2000, as specifically
referenced in the table at Appendix A.

CDD creditor interaction

56.

When the Joint Administrators provide creditors with a CDD, it is usual
practice that they do so with a standard form covering email. The precise
wording of this email has evolved over time but has generally highlighted
that:

56.1 the terms of the CDD, once executed, will establish the agreed
claim amount which the counterparty will have against LBIE;

56.2 the counterparty should take independent professional advice on
the contents of the deed before executing it; and

56.3 the terms of the CDD were intended to be non-negotiable

A copy of the cover email currently used is at pages 614.

18
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57. The Joint Administrators have sought, so far as reasonably possible, to
ensure that CDDs remain relatively standardised. However, LBIE has

considered proposed amendments on a case by case basis.

58. Although a large number of different creditors have entered into CDDs,
many of them were represented by a relatively small group of law firms,
such that CDD amendments agreed with one creditor would often then
be requested in the context of dealing with another creditor represented
by the same solicitors. This process led to LBIE making global template
revisions as and when such amendments were being commonly
accepted by LBIE.

Release Clause

59. A broad release provision was included in the CDDs with the intention
that the amount of the Agreed Claim or Admitted Claim (as the case may
be) would not need to be revisited once it had been agreed in a CDD.
The creditor gave a release, (generally at Clause 2.1 of the CDD) (the
‘Release Clause"), expressed so as not to apply to the Agreed or
Admitted Claim, that was, save as described in paragraph 61 below, in
the following (or similar) form;

“the Creditor and (i) the Company and (ii) the Administrators are
hereby each irrevocably and unconditionally released and forever
discharged from any and all losses, costs, charges, expenses,
Claims (including all Claims for interest costs and orders for
costs), demands, actions, causes of action, Liabilities, rights and
obligations (including those which arise hereafter upon a change
in the relevant law) fo or against each other and howsocever
arising, whether known or unknown, whether arising in equity or
under common law or statute or by reason of breach of contract
or in respect of any tortious or negligent act or omission (whether
or not loss or damage caused thereby has yet been suffered) or
otherwise, whether arising under the [Creditor] Agreement(s] or
not, whether in existence now or coming into existence at some
time in the future, and whether or not in the contemplation of the
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Creditor and/or the Company and/or the Administrators on the

date hereof..”

60. “Claim” is, save described in paragraph 61 below, as follows (or in
similar terms):

“a claim in law, in equily or otherwise and of whatsoever nature:

(i) including any and all claims, actions, liabilities, rights and
obligations for breach of contract, tort, statute, restitutionary

claims and breach of trust;

(i) whether arising by reason of, amongst other things, insolvency
or the termination, whether voluntary or for cause, of any
contractual obligation or for any failure of a person to perform any

contractual, legal or regulatory obligation or otherwise; [and/or]

(iii) for, amongst other things, the enforcement of any right to, or
any liability in respect of a right to:

(a) seek or enforce judgment;

(b) exercise any remedy (for damages or otherwise),
indemnity and confribution, whether for losses (including
consequential loss, economic loss, foss of bargain, loss of
value, or other losses computed by reference to value
which may have been available had an obligation been
duly performed in a timely manner, or otherwise), costs
and expenses of any nature; or

(c) apply any set-off, netting, withholding, combination of
accounts or retention or similar rights in respect of any
claim or liability whatsoever, and/or

(iv) including a Proprietary Claim,

and “to Claim” and “Claimed” shall be construed accordingly;”

61. The Release Clause is in materially the same form in each of the
different forms of CDD save for those CDDs dealing with CRA Trust

Property as discussed below. As regards the claims released, most
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CDDs are in materially the form described in paragraph 60 above but
some use different language so as to preserve certain types of claims
depending on the circumstances (for example, cerfain claims arising in
relation to the CRA or unsecured claims associated with asset shortfalls
or trades pending at the time of administration). Similarly, Aggregator
CDDs (as defined and explained below) take a different approach to
defining the claims released. In later CDDs, the Statutory Interest
Language and CCC Language (as defined and discussed in greater
detail in Sections E and F of this witness statement, below) was included

in the CDDs.

Release Clause in Aggregator CDDs

62.

A number of CDD templates (as described in Appendix A), were
designed specifically for use by those funds actively purchasing claims
against LBIE in the secondary market (known colloquially as
“aggregators”) (the "Aggregator CDDs"). The Aggregator CDDs are
used in circumstances where an original creditor has assigned its
claim(s) against LBIE to an aggregator prior to the execution of a CDD.
The release provisions in the Aggregator CDDs are in a different form
from the standard form release in that they provide for the release of the
claims of the original creditor that were assigned to the aggregator. The
reason for this different form of release is that an aggregator may have
acquired a number of different claims against LBIE and it is not intended
that rights in relation to other claims (i.e. other than those being agreed in
the CDD in question) be released by the CDD. A copy of an Aggregator
CDD is at pages 791 to 820 . The release language in the Aggregator

CDDs does not expressly refer to interest.

Release Clause in relation to Trust CDDs

CRA Signatories

63.

As noted in Section B of this withess statement, the creditors who
entered into the CRA (the "CRA Signatories” and each a "CRA
Signatory”) received, in consideration for the release of certain claims

under the underlying agreements, an entitlement to a new Net Financial
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Claim. Although it was not strictly necessary for the CRA Signatories to

enter into CDDs in order to agree and admit their unsecured claims (as

the CRA was intended o be a complete mechanism for the resolution of

their claims), LBIE's pdlicy is to request that creditors do so where they

reach agreement with LBIE as to the amount of their claim. A CDD is

considered to be a more straightforward and less time-consuming way of

documenting that claim instead of issuing the various notices required

under the CRA. From the creditor's perspeciive, this is also desirable as

it allows them to transfer their claims pursuant to the transfer notice

appended to the CDD which has become widely recognised in the

market as the accepted procedure for LBIE acknowledging the
assignment of such claims.

64.  Accordingly, the Joint Administrators developed a number of CDDs
specifically for CRA Signatories (the “CRA Trust CDDs"). These
contained either release clauses similar to the Release Clause set out at
paragraph 59 above or an alternative where various types of claims, in
particular Trust Property claims, were being preserved o be dealt with in
accordance with the CRA. In these cases, the CDD only contained
releases with respeci to the Net Financial Claim and certain other
specific claims such as (if applicable) pre-administration client money
claims. Examples of the two different forms of release under the CRA
Trust CDDs are exhibited at pages 1088 to 1116 and 1176 to 1205
respectively. For completeness, | note that some creditors who had
entered into a CRA Trust CDD with a narrower release clause
subsequently entered into further CDDs as their previously preserved

claims were determined or agreed.

Non-CRA Signatories
65. Although most Trust Property claimants acceded to the CRA (as

described in paragraph 27 above), there were a number of creditors with
Trust Property claims which did not (the “Non-CRA Signatories”). Such
creditors are dealt with on a bilateral basis and CDDs were therefore
created for this purpose. The release provisions in the Non-CRA Trust

CDDs are in materially the same terms as the Release Clause in
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paragraph 59 above, save that, depending on the particular
circumstances, the release may carve-out additional claims, in particular,
Trust Property claims, and does not always use the definition of “Claim”

referred to at paragraph 60 above.
(E) STATUTORY INTEREST

66. Prior to 2012, the various CDD templates did not contain an express
reference to Statutory Interest. In early 2012, the possibility of a Surplus
was being discussed in the market and this triggered queries from certain
counterparties as to the impact of the Release Clause on any entitlement
they may have to Statutory Interest.

67. LBIE’s initial reaction to these enquiries was to explain its view that the
inclusion of language to preserve a creditor's right to Statutory Interest
was unnecessary on the basis that the release did not waive any

entitlement a creditor may have to Statutory Interest.

68. Given the increasing number of requests from creditors that the impact of
the Release Clause on entitements to Statutory Interest be clarified,
however, the Joint Administrators agreed (on a case by case basis} to
address this issue expressly in CDDs from mid-2012. The first CDD
incorporating an express reference to Statutory Interest was executed on
28 June 2012,

69. The Joint Administrators did not ultimately have a difficulty in amending
the CDD to include language expressly preserving claims for Statutory
Interest as, while, to the best of the Joint Administrators’ recollection, the
impact of the Release Clause on Statutory interest was not considered
during the development of the CDDs, it was never our intention that
creditors would waive their right to Statutory Interest by virtue of the
Release Clause.

70. In August 2012, the Joint Administrators decided that the suite of CDD
templates should be revised in order to include standard language
dealing with this issue. Standard language was subsequently agreed by
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the Joint Administrators in September 2012 (the “Statutory Interest

Language”) in the following form:

“For the avoidance of doubt, this Deed shall not prejudice, affect
or restrict (and entry into this Deed is not intended to be, and shall
not be construed as, an election of remedy or a waiver of
limitation of) any rights or claims that the Creditor may have for or
in respect of interest under rules 2.88(7) to 2.88(9) (inclusive) of
the Insolvency Rules or section 189 of the Insolvency Act”.

71. Al CDD templates were updated with the Statutory Interest Language in
September 2012 and CDDs executed after this date generally contain the
Statutory Interest Language. There may be a number of CDDs executed
after the global template revision which do not contain the Statutory
Interest Language because the draft CDD was sent to the counterparty
prior to the global template amendments having been made and was hot
amended prior to execution to include the Statutory Interest Language.
Those CDDs executed in the period 28 June 2012 to September 2012
which refer to Statutory Interest contain slightly different language,
materially in the form which appears in Appendix B to this witness
statement.

72.  As noted in paragraph 50 above, under an Agreed Ciaims CDD, a
creditor would obtain an Agreed Claim, which would only become an
Admitted Claim upon either determination by LBIE of the creditor’s Client
Money Claims or the creditor electing, through a Client Money
Supplemental Deed, fo be paid ifs Agreed Claim out of the unsecured
estate by either releasing or assigning its Client Money Claim.

73.  The Client Money Supplemental Deeds are short documents designed to
convert an Agreed Claim into an Admitted Claim. As stated at paragraph
66 above, prior to August 2012, the CDD templates did not expressly
reference Statutory Interest. Following the revision to the CDD tehp!ates
during August and September 2012 to address Statutory Interest, the
template Client Money Supplemental Deeds were similarly updated in
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early September 2012 fo include the following language in relation to

Statutory Interest (the “CM Statutory Interest Language”):

“For the avoidance of doubt, this Deed and the CDD{s] shall not
prejudice, affect or restrict (and entry info this Deed is not
intended to be, and shall not be construed as, an election of
remedy or a waiver or limitation of) any rights or claims that the
Creditor may have for or in respect of inferest on its Admitted
Claims (if any) under rules 2.88(7) to 2.88(9) (inclusive) of the
Insolvency Rules or section 189 of the Insolvency Act .

CURRENCY CONVERSION CLAIMS

The possibility of a Currency Conversion Claim was raised for the first
time in the context of the application issued by the Joint Administrators
on 14 February 2013 for directions in relation to, amongst other things,
the priority ranking, in the event of a Surplus, of (i) amounts owing from
LBIE to its immediate parent, LB Holdings Intermediate 2 Limited, under
certain subordinated debt agreements and (ii} Statutory Interest (the
“Waterfall | Application”). In March 2013, Lydian Overseas Partners
Master Fund Limited was joined to the Waterfall Application to argue for
the existence of Currency Conversion Claims and their priority ranking
behind Statutory Interest and ahead of the subordinated debt (and the
Waterfall | Application was amended to include that issue for
determination). At that point in time, the CDDs did not refer to Currency

Conversion Claims.

In mid-2013, certain creditors made enquiries as to whether the Joint
Administrators would be willing expressiy to preserve the creditor’s rights
in respect of Currency Conversion Claims in the CDDs. The question of
the impact of the Release Ciause on Currency Conversion Claims was
then specifically raised on 11 October 2013, at the Pre-Trial Review for
the Waterfall | Application, when it was suggested by Leading Counsel
for LBHI2 that, under the terms of the Release Clause, a creditor had
waived any right to such a claim. The resulting uncertainty as to the

effect of the Release Clause on such claims meant that creditors were
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not executing CDDs and the progress of the claims determination

process was materially impaired during the latier part of 2013.

The Joint Administrators’ initial response to such enquiries was to state
that no amendments would be made to the CDD templates. However,
further to ongoing discussions with a number of creditors, the Joint
Administrators subsequently revisited their position and engaged with
certain creditors and their legal advisors on this issue. They did so largely
because there was such concern about the effect of the Release Clause
on Currency Conversion Claims that creditors were refusing to sign
CDDs.

Currency Conversion Carve-out Language

77.

78.

79.

LBIE sought fo agree appropriate preservation language with the law
firms that had raised this issue over the course of several months at the
end of 2013 and into early 2014. This proved very difficult and during the
course of negotiations, interim versions of such language were included
in CDDs executed by a number of creditors (together, the “Interim CCC
Language®). The iwo most prevalent forms of interim language used are

contained in Appendix C for completeness.

By mid-February 2014, further to additional consultation with, and
feedback from, a number of creditors and their advisors, the Joint
Administrators approved a final form of the language dealing with
Currency Conversion Claims to be inserted in the CDD templates (the
“CCC Language”) as follows:

“Nothing in this Deed shall (i) prevent the Creditor from asserting
a Currency Conversion Claim; (if) operate as a discharge or
release of a Currency Conversion Claim if any such claim exists;
or (ifi) constitute an acknowledgement by the Company of the
existence (as a matter of law or fact) of any Currency Conversion
Claim”,

Currency Conversion Claim was defined as “a non-provable claim, if
any, that may be asserted by the Creditor where:
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(i) the Admitted Claim is paid in full by the Company by way
of distributions in the Administration or following a

Liguidation Event; and

(ii) the Creditor has a contractual right to be paid part or all of
the Admitted Claims which are agreed in accordance with
this Deed in a Conftractual Currency (the sum arising from
such right, the “Original Foreign Currency Amount’);
and

(iii) the total amount received by the Creditor in distributions of
principal in respect of such part (or all) of the Admifted
Claims relating to the Original Foreign Currency Amounit,
when converted into the relevant Contractual Currency
upon the dates of distribution, is less than the Original
Foreign Currency Amount.

When calculating its claim under (i) and (iii) above, the Creditor
may take into account the difference between any interest
accrued on the Original Foreign Currency Amount, and any
interest received in relation to such part (or all) of the Admitted
Claim relating to the Original Foreign Currency Amount pursuant
fo Rule 2.88 of the Insolvency Rules, when converted into the
relevant Contractual Currency upon the dates of distribution.”

80. CDDs executed since mid-February 2014 have generally contained the
CCC Language.

(G) RECENT DEVELOPMENTS AND THE ADMISSION OF CLAIMS
WITHOUT CDDs

81. Owing to (i) the impaired progress, in late 2013, in the agreement of
CDDs as a result of counterparties’ concerns about the effect of the
Release Clause on Currency Conversion Claims (noted in paragraphs
75-76 above), (ii) a concern that, in order to maximise the period in which
Statutory Interest would be payable, some counterparties were not
engaging with LBIE; and (iii) the desire on the part of the Joint

27
A18348886



82.

83.

Party: Applicant

Witness: Anthony Victor Lomas

Statement No: 10

Exhibit: "AVL10"

Date: 25 July 2014

Administrators to continue to make progress in determining creditors’
unsecured claims, LBIE has since December 2013 determined the claims
of certain creditors using admittance letters instead of CDDs (the
‘Admittance Letters”). They do so in the event that the creditor is not

willing to sign a CDD.

The Admittance Letters expressly state that the admission of the
creditor's unsecured claim is without prejudice to any further rights they
may have to (i) any interest payable under Rules 2.88(7)-(9) (inclusive) of
the Rules; or (i) any non-provable claim that may arise due to the
creditor having had a contractual right to be paid an amount in a currency
other than sterling (the “Contractual Currency”}, if the distributions from
LBIE (converted from sterling to the Contractual Currency at the time of
the distributions) are lower than such amount in the Contractual Currency
when converted to sterling at the time of LBIE’s administration.

| also note, for completeness, that there were a very limited number of
instances in the Administration in which a creditor's unsecured claim was

admitted through a bespoke contract.

STATEMENT OF TRUTH

84.

| believe that the facts stated in this witness statement are true.

Dated 25 July 2014

Anthony Victor Lomas
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IN THE HIGH COURT OF JUSTICE

CHANCERY DIVISION

COMPANIES COURT

IN THE MATTER OF LEHMAN BROTHERS INTERNATIONAL (EUROPE) {IN
ADMINISTRATION)

AND IN THE MATTER OF THE INSOLVENCY ACT 1986

EXHIBIT "AVL10" TO
TENTH WITNESS STATEMENT OF
ANTHONY VICTOR LOMAS

This is the exhibit marked "AVL10" referred to in the Tenth Witness Statement of
Anthony Victor Lomas dated 25 July 2014,
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Appendix B

Interim Statutory Interest language

“For the avoidance of doubt, this Deed shall not prejudice, aiffect or restrict (and entry into this
Deed is not intended to be, and shall not be construed as, an election of remedy or a waiver or
limitation of) any rights or claims that the Creditor may have for or in respect of interest under rule
2.88 of the Insolvency Rules or section 189 of the Insolvency Act (or any equivalent provision;.”



Appendix C

Interim CCC Language version 1

“Nothing in this Deed shall either (i) prevent the Creditor from asserting a Currency
Conversion Claim; or (i) operate as a discharge or release of a Currency Conversion
Claim.”

Currency Conversion Claim is defined as;
“a non-provable claim, if any, that may arise where:

{i) the Admitted Claim Amount is paid in full by the Company by way of
distributions in the Administration or following a Liquidation Event; and

(ii) the Creditor has a contractual right to be paid part or all of the Admitted
Claim Amount in a Contractual Currency; and

iii) the fotal amount paid fo the Creditor in distribufions from the Administration
or following a Liguidation Event in respect of such part (or all) of the
Admitted Claim Amount fo which the entitlement referred fo (i) above
applies, when converted info the relevant Conlractual Currency upon the
dates of distribution is less than the value of such sum when converted into
the relevant Contractual Currency at the Exchange Rate.”

Interim CCC Language version 2

“Nothing in this Deed shall (i) prevent the Creditor from asserting a Currency Conversion
Claim; (i) operate as a discharge or release of a Currency Conversion Claim if any such
claim exists; or (i) constitute an acknowledgement by the Company of the existence (as a
malter of faw or facf) of any Currency Conversion Claim.”

Currency Conversion Claim is defined as:
“a non-provable claim, if any, that may be asserted by the Creditor where:

{i) the Admitted Claim Amount js paid in full by the Company by way of
distributions in the Administration or following a Liquidation Event; and

{ii) the Creditor has a contractual right to be paid part or all of the Admitted
Claims which are agreed in accordance with this Deed in a Contractual
Currency (the sum arising from such right, the “Original Foreign Currency
Amount’); and

ii) the total amount received by the Creditor in respect of such part (or all) of
the Admifted Claims relating to the Original Foreign Currency Amount,
when converted info the relevant Contractual Currency upon the dates of
distribution, is less than the Original Foreign Currency Amount.

When calculating its claim under (i) and (iii) above, the Creditor may take
into account the difference between any interest accrued on the Original
Foreign Currency Amount, and any inferest received in relation to such part
(or alf) of the Admitted Claims refating to the Original Foreign Currency
Amount pursuant to Rule 2.88 of the insolvency Rules, when converted into
the relevant Contraclual Currency upon the dates of distribution.”
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