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' What will it mean to your company

and how will you deal with it?
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Bribery Act 2010

|
Why does the Bribery Act matter?

« Act as a result of international criticism of the UK’s existing
antiquated legislation dated 1889, 1906 and 1916

« OECD criticism of UK — failed to enact Convention despite signing
treaty in 1997

« Recent high profile cases under existing legislation include Amec,
Mabey & Johnson, Balfour Beatty, Alstom, Kellogg Brown & Root
and BAE

o First criminal sentence handed down to a UK executive in the UK
(Dougall)

PricewaterhouseCoopers Legal LLP
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Bribery Act 2010

| Why does the Bribery Act matter?

« Future of SFO, OFT and FSA is being considered. Each needs to
show that it is relevant and necessary to effect the combat of
economic crime

« SFO admits they are 4 or 5 years behind US

« US recently introduced legislation (Dodd-Frank) which pays bounties
of 10-30% of FCPA fines to whistleblowers

« FCPA charges in 2010 totalled $1.8billion
« 8 out of top 10 largest US fines levied in 2010

PricewaterhouseCoopers Legal LLP 8
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Bribery Act 2010

| .
An overview of the Act

« Received Royal Assent on 8 April 2010
e Guidance issued 30 March 2011
« Will come into force on 1 July 2011

« Aim of the Act is to assist regulators and prosecuting authorities in
investigation of corruption in the UK and overseas

« Emphasis of the Act is to require organisations to establish effective
governance and compliance programmes not only in relation to their
own business, but also with third parties

« Prosecution under the Bribery Act will be far easier to achieve

PricewaterhouseCoopers Legal LLP 10
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Bribery Act 2010

I
The offences
1. Paying bribes
2. Receiving bribes
3. Bribing foreign public officials
4. Corporate offence of failure to prevent bribery paid on its behalf

PricewaterhouseCoopers Legal LLP

12



2010 BEURBRZE IF ;%

M
EIEITA

™ o

1. B

2. U

3. SMEDORIEGESE ~DEIE

4. BOEDT=DITHEIEIMTONLZEERS I TER) -T2 GE DR EEE

PricewaterhouseCoopers Legal LLP

13



Bribery Act 2010

|
Corporate offence

o Strict liability
« Applies to relevant commercial organisation
- UK company or partnership

- Foreign company or partnership carrying on all or part of business
in UK
« Commercial organisation liable for the acts of person associated with
it, which means

- UK commercial organisation liable if employee, subsidiary, parent,
agent, joint venture or other third party pays a bribe anywhere in
the world on its behalf

- Foreign commercial organisation liable for failure to prevent
bribery even where bribery takes place overseas and with no
connection to UK

PricewaterhouseCoopers Legal LLP 14
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Bribery Act 2010

|
Extent of the Act

« The Act is more stringent than the US Foreign Corrupt Practices Act
as it applies to both public and private sectors

« FCPA requires corrupt intent on part of bribe giver - no strict
liability for companies

« No books and records requirement under the Act, but achievable
through Companies Act

« Definition of a bribe under the Act is very wide and includes:
- Facilitation (or grease) payments
- Hospitality

- Charitable and political donations

Being FCPA compliant is no longer the global benchmark

PricewaterhouseCoopers Legal LLP 16



2010 BEURBRZE IF ;%

55T D18 HE

YESITIA ST B IO EF O 7@ H 35728 KEO
FCPA J VXL TH D

FCPA I XEIEENCHERE DO B XN~ T-Z EM RIS — 201X
RS T2 BT o7

MRS IR R R B A E D TR, BAEOHEIZIIRIE R
DN F2 BT HZEDFIRE
MIESICLDER O ERITIAFHICDTZD, LT A2 & T,

- HB{bDOT=D D N

- #FF

- REREA~OES. BURHA
FCPA [ZHE-> TWAZED R EMEIZHES TWH T EITITRBRR

PricewaterhouseCoopers Legal LLP



Bribery Act 2010

I . . . .
Penalties and implications

Implications

« 10yearsimprisonmentand/ e« Reputational damage

or an unlimited fine « Mandatory debarment from
« Personal liability for a senior tendering for contracts

officer (i.e. a director, manager . Pprofessional fees and

or secretary) who “consent or management costs of

connive” at offence by defending an investigation

corporate entity « Investor confidence

« Regulatory breaches

PricewaterhouseCoopers Legal LLP 18
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Bribery Act 2010

| .
Possible defence to corporate offence

« Charge of failure to prevent may be defended on grounds that
commercial organisation had “adequate procedures” in place at time
of offence

« Ministry of Justice guidance issued on 30 March 2011 on what
“adequate procedures” means

o Directors of Public Prosecutions and Serious Fraud Office also issued
prosecution guidelines

PricewaterhouseCoopers Legal LLP 20
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Bribery Act 2010

|
Adequate procedures guidance

« The guidance is based on six broad management principles which
businesses need to use as a flexible guide as to what procedures are
right for them

Proportionate procedures

[-Y

Top level commitment
Risk assessment
Due diligence

Communication

SARE- AN ST S

Monitoring and review

PricewaterhouseCoopers Legal LLP 22
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Bribery Act 2010

| The risk — bribery red flags

« Operations in high risk territories

« Dealings with government officials including licence applications,
concessions, planning consent, visas, tax and provision of utilities

- Significant use of third parties & agents as intermediaries
- Joint ventures in high risk territories

« Large scale projects, tenders or long term contracts

« Gifts, hospitality and entertainment activities

« Political and charitable donations

PricewaterhouseCoopers Legal LLP 24
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Bribery Act 2010

' What should you be doing?

« Take action to ensure that you conduct a risk assessment and
implement a comprehensive anti-bribery programme

 This should include a review of your current governance risk and
compliance procedures, your risk and compliance training
programme and your gifts and hospitality policy

« This should be in place by 1 July 2011

PricewaterhouseCoopers Legal LLP
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Bribery Act 2010

lQ&l4

Ben Cooper

& R

This publication has been prepared for general guidance on matters of interest only,
and does not constitute professional advice. You should not act upon the information
contained in this publication without obtaining specific professional advice. No
representation or warranty (express or implied) is given as to the accuracy or
completeness of the information contained in this publication, and, to the extent
permitted by law, PricewaterhouseCoopers Legal LLP, its members, employees and
agents do not accept or assume any liability, responsibility or duty of care for any
consequences of you or anyone elseacting, or refraining to act, in reliance on the
information contained in this publication or for any decision based on it.

© 2011 PricewaterhouseCoopers Legal LLP. All rights reserved.
PricewaterhouseCoopers Legal LLP is a member of the PricewaterhouseCoopers
International Limited, each member firm of which is a separate legal entity.
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| Bribery Act Adequate Procedures:

How much is enough?
BERFwLE — EZEFTERINBZD?

Mark Anderson




| Agenda

* Risk assessment and analysis

Elements of a good practice bribery risk management
programme

A sample project plan

Some key challenges

Bribery Act 2010 April 2011
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Risk assessment and analysis

Guiding principles:

Bribery risk
assessment - Focus on inherent risk

should guide

- Ignore controls until you have completed

proportionate the risk inventory

response , ,
L - Avoid preconceptions about control

effectiveness or personal integrity

- Consider qualitative and quantitative
methods

- Gap analysis to existing policy and control
framework

Bribery Act 2010 April 2011
PwC 34
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Typical risk areas

« High risk territories « Gifts, entertainment, travel

o Use of intermediaries EXPENSES

« Sponsorship, certain other

« Joint ventures, consortia, )
marketing

acquisitions
« Donations, charitable or political

« Certain kinds of CSR activity

« Long-term contracts

« Movement of goods

« Obtaining licences, permits, » Lobbying

regulatory clearances, etc

Related party transactions /

« Negotiation of tax, duties, etc conflicts of interest

« Other dealings with government * Offset arrangements

Bribery Act 2010 April 2011
PwC 36
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| .
Sample risk assessment

Risk Area Management and Control Observations R Recommendations
Investment business activities
The power exercised by some of e Interview respondents consistently expressed the view that the None

XX’s investment professionals
may give rise to a heightened risk
of bribery and corruption. For
example in the deal environment,
XX employees could be bribed, for
example, to negotiate a greater
equity stake or lower purchase
price.

risks of bribes being paid by a XX employee are low and that the
risks of bribery and corruption are more likely to arise within
the portfolio companies themselves.

The risks of a bribe being accepted or even solicited by a XX
employee are limited due to the remuneration structure and
strong ethical culture within XX.

All investment decisions are subject to internal review and
approval processes and all aspects of remuneration in
connection with such deals are subject to an internal partner
review panel.

Interaction with Government Officials

Some sectors in which XX is
active, such as infrastructure, oil
and gas and mining, require the
co-operation of government
authorities, or the issuing of
trading licences, such as from
local financial regulators As a
result, XX has faced some
pressures by government officials
to pay bribes and could be
exposed to further such risks.

XX seeks and secures investment
in its funds from a number of
sovereign wealth funds (including
those from China, Singapore, Abu
Dhabi, Brunei, Kuwait, Oman,
and Qatar) which are government
investment vehicles. It meets with
representatives of these funds
regularly, but usually maintains a
direct relationship rather than
through placement agents (see
below).

Bribery Act 2010
PwC

A number of respondents highlighted an awareness of
corruption risks involving the issuing of licences and permits,
etc, but stated that they would actively seek to avoid such risks,
perhaps even avoiding any involvement in high risk industries
altogether. Financial regulators were not generally viewed as a
significant corruption risk in any territory in which XX
operates.

XX generally avoids deals connected with the privatisation of
state owned industries. However, the nature of XX’s
infrastructure business in India gives rise to increased exposure
to and interaction with government officials as fgfagfgthgththf
asjjkhkj asdhkjhakjsd akjshdlkhjlk jsalkjd

Another territory where there is increased interaction with
government officials is in China. Sadhkjhkjhsakjhdkjhkjnm
n,md

Asjhdkjasdkjabskdnl sadhkajnbdm sad,m nafmnbde

efkjeeffeffkhkjh wkeflwejflk ewrkfjlkmflmwef lkejflkwmf
whdkjh whsdkjlhwl

As noted from our review of existing

XX policies, a separate policy on

interaction with government / public

officials should be developed and

implemented. Guidance to employees

of the risks associated with
interactions with public officials
(particularly sovereign wealth fund
representatives), including the risks

associated with providing hospitality

and entertainment, should also be
developed.

In developing that policy and

guidance, it may be advisable to seek

further information from senior XX
staff based in China and India to
better understand the extent and
nature of government relations and
interactions with public officials in
these high risk territories.

April 2011

38



| .
Sample risk assessment

Risk Area Management and Control Observations R Recommendations
Investment business activities
The power exercised by some of e Interview respondents consistently expressed the view that the None

XX’s investment professionals
may give rise to a heightened risk
of bribery and corruption. For
example in the deal environment,
XX employees could be bribed, for
example, to negotiate a greater
equity stake or lower purchase
price.

risks of bribes being paid by a XX employee are low and that the
risks of bribery and corruption are more likely to arise within
the portfolio companies themselves.

The risks of a bribe being accepted or even solicited by a XX
employee are limited due to the remuneration structure and
strong ethical culture within XX.

All investment decisions are subject to internal review and
approval processes and all aspects of remuneration in
connection with such deals are subject to an internal partner
review panel.

Interaction with Government Officials

Some sectors in which XX is
active, such as infrastructure, oil
and gas and mining, require the
co-operation of government
authorities, or the issuing of
trading licences, such as from
local financial regulators As a
result, XX has faced some
pressures by government officials
to pay bribes and could be
exposed to further such risks.

XX seeks and secures investment
in its funds from a number of
sovereign wealth funds (including
those from China, Singapore, Abu
Dhabi, Brunei, Kuwait, Oman,
and Qatar) which are government
investment vehicles. It meets with
representatives of these funds
regularly, but usually maintains a
direct relationship rather than
through placement agents (see
below).

Bribery Act 2010
PwC

A number of respondents highlighted an awareness of
corruption risks involving the issuing of licences and permits,
etc, but stated that they would actively seek to avoid such risks,
perhaps even avoiding any involvement in high risk industries
altogether. Financial regulators were not generally viewed as a
significant corruption risk in any territory in which XX
operates.

XX generally avoids deals connected with the privatisation of
state owned industries. However, the nature of XX’s
infrastructure business in India gives rise to increased exposure
to and interaction with government officials as fgfagfgthgththf
asjjkhkj asdhkjhakjsd akjshdlkhjlk jsalkjd

Another territory where there is increased interaction with
government officials is in China. Sadhkjhkjhsakjhdkjhkjnm
n,md

Asjhdkjasdkjabskdnl sadhkajnbdm sad,m nafmnbde

efkjeeffeffkhkjh wkeflwejflk ewrkfjlkmflmwef lkejflkwmf
whdkjh whsdkjlhwl

As noted from our review of existing

XX policies, a separate policy on

interaction with government / public

officials should be developed and

implemented. Guidance to employees

of the risks associated with
interactions with public officials
(particularly sovereign wealth fund
representatives), including the risks

associated with providing hospitality

and entertainment, should also be
developed.

In developing that policy and

guidance, it may be advisable to seek

further information from senior XX
staff based in China and India to
better understand the extent and
nature of government relations and
interactions with public officials in
these high risk territories.
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| . . . .
Elements of a good practice anti-bribery risk
management programme

I
: Ministry of justice ! : Ministry of justice

I principles for bribery : I principles for bribery :
I prevention : | prevention :

8. Policies and procedures

Risk 1. Bribery risk assessment
assessment

2. Top management commitment
and oversight

Seleleiciienziien | 9. Internal controls (prevent and
procedures detect)

10. Gifts, hospitality and

Top level 3. Governance, gatekeepers and expenses

commitment networks

11. Training and communication
4. People — performance

incentives and sanctions policy

Communi-

cation 12. Consultation and whistle
blowing facilities

5. Procurement and purchasing

5[0 oo | 6 Business partner compliance 13. Dealing with incidents and

Monitoring investigation approaches
_ _ and review L :
7. Compliance embedded in M&A 14. Monitoring, reporting and
processes improvement
Bribery Act 2010 April 2011

PwC 40



b

Lnd

B E L COMIREE U X 2 SR 25 ADERESR

|
| | |
| EEERRO BIRE | | FEERRO BN
| PO HORA | |
|

|
|
BiitD=H0RE |
|

1. BB RV DERE 8. AR B L UVFHE

Iy R DIEE

2.BE LY TLRLTOIAZI Y b | Wi boe i) 9. RERMEHI (FRIBHLE &1RHD)
AUMBLUVER FFiEx
N 10. BB L. G,
| A BREEURY RS MEMR. EE. BE
Sy hATE

4. NE -REERERL WHE. a32=4—23>

E I

5. AELEFVEA

12. HeE s K U EESE

6. ESHRZR ~/IN—rF—Da>VT 13. ER L =58 Ox N LHE

SAFUR %ﬁgéﬁﬁ 7
7. M&GAD 7O+t RADHIZaV T 14. E=R )25, HBE., ®=E
SATUREHYRAD
Bribery Act 2010 April 2011

PwC 41



A ten-step project plan

4. Remediation planning

AT, Business takes ownership - 23>

9. Follow-up

10. Business as
usual; ongoing

monitoring;
continuous
improvement

Bribery Act 2010 April 2011
PwC 42
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| Some key challenges

« Challenges:

Scope of risk assessment — how deep do you dive?

Overall objective — fit for purpose or best in class?

Governance — who owns bribery risk / other compliance risks?
Resource — what are the long term resource commitments?

Sustainability — how do you sustain momentum and balance with
other compliance priorities?

Third party risk — what assurance do you need?
Evidence — of design and operating effectiveness?
TIME!

Bribery Act 2010 April 2011
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This publication has been prepared for general guidance on matters of interest only,
and does not constitute professional advice. You should not act upon the
information contained in this publication without obtaining specific professional
advice. No representation or warranty (express or implied) is given as to the
accuracy or completeness of the information contained in this publication, and, to
the extent permitted by law, PricewaterhouseCoopers LLP, its members, employees
and agents do not accept or assume any liability, responsibility or duty of care for
any consequences of you or anyone else acting, or refraining to act, in reliance on
the information contained in this publication or for any decision based on it.

© 2010 PricewaterhouseCoopers LLP. All rights reserved. In this document, “PwC”
refers to PricewaterhouseCoopers LLP (a limited liability partnership in the United
Kingdom) which is a member firm of PricewaterhouseCoopers International Limited,
each member firm of which is a separate legal entity.
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