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Welcome to the March 2012 
edition of “Being better 
informed”, our monthly FS 
regulatory, accounting and 
audit bulletin, which aims 
to keep you up to speed with 
significant developments 
and their implications 
across all the financial 
services sectors.  
 

 

Laura Cox 
Lead Partner 
FS Regulatory Centre of Excellence 

We are three months into 2012, a 
critical year for implementing a swath 
of post-crisis reforms.  After several 
years of political and industry debate, 
our legislators and regulators  have 
finalised some key legislative proposals, 
including EMIR, and made substantial 
progress on others, such as CRD IV, 
FiCOD, CDS and short-selling, AIFMD 
and IORP, to mention only a few. 
 
On a positive note, European banks 
appear to be on track to meet the new 
EU capitalisation requirements 
that apply from June.  The EBA 
published it preliminary review of the 
banks’ recapitalisation plans, noting 
that major EU banks plan to raise €98 
billion by the end of June, including a 
€25bn cushion of capital surplus.   
 
However, the pressure on banks hasn’t 
really let up.  Although CRD IV is still 
under negotiation, banks have to push 
their plans ahead to meet the tight 
deadlines, but banks are doing so 
without a final text or a complete view 
of the EBA technical standards. 
 

On 29 February the UK Supreme Court 
released its judgement on the treatment 
of certain client assets in the Lehman 
Brothers UK bankruptcy.  The Court 
upheld the original judgement, ruling 
that client money in house accounts 
must be treated a part of the wider 
client money pool from receipt, 
regardless of whether those funds were 
segregated prior to the administration.   
 
In February we also saw:  
 
• EIOPA publish its views on the 

IORP pension proposals 

• the Treasury Select Committee 
published the Government’s 
response to the TSC 
supervisory reform 
recommendations  

• UK financial services regulatory 
bodies published 2012-13 budgets 
and levies, showing the high price 
that UK firms are paying for 
supervisory reform.   

We continue to feel the extraterritorial 
effects of US legislation in the EU 
markets.  Our feature this month 

considers the US Treasury Department 
and Internal Revenue Service (IRS) 
proposed regulations issued in 
February to implement the Foreign 
Account Tax Compliance Act (FATCA), 
on 1 January 2013.  FATCA applies to 
all financial institutions, non-financial 
institutions or payment providers 
which have US clients and will require 
firms to report regularly to the IRS on 
their relationships with US persons.   
 
As the first quarter of 2012 draws to a 
close, we look forward to receipt of a 
few proposals which remain 
outstanding, including EU proposals on 
recovery and resolution plans and 
packaged retail investment 
products.   
 

 

Laura Cox 
FS Regulatory Centre of Excellence 
020 7212 1579 
laura.cox@uk.pwc.com 

Introduction 
 

http://www.eba.europa.eu/News--Communications/Year/2012/The-EBAs-Board-of-Supervisors-makes-its-first-agg.aspx
http://www.supremecourt.gov.uk/docs/UKSC_2010_0194_Judgment.pdf
http://www.irs.gov/pub/newsroom/reg-121647-10.pdf
mailto:laura.cox@uk.pwc.co
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How to read this bulletin? 

Each sector section can be read as a 
standalone bulletin. Developments that are 
relevant to more than one sector are 
included in each sector’s section.  

We recommend you go directly to the FS 
sector / topic of your interest by clicking in 
the active links within the table of contents. 
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On 8 February 2012 the US 
Department of Treasury (US Treasury) 
and the Internal Revenue Service (IRS) 
issued proposed regulations providing 
guidance for foreign financial 
institutions (FFIs), non-financial 
foreign entities (NFFEs) and US 
withholding agents to implement 
various provisions under the Foreign 
Account Tax Compliance Act (FATCA) 
which was signed into law in 2010.   

FATCA aims to ensure that each 
financial institution operates a system 
that detects and reports on US persons 
who might otherwise use foreign 
accounts or non-US entities to hide 
their income and assets offshore, thus 
evading their US tax filing and payment 
obligations.  

Any financial institution that does not 
comply with FATCA will be subject to a 
30% withholding tax on all US source 
income and the gross proceeds from the 
sale of US securities sold by that 
institution when transacting with a 

participating financial institution (PFI).  
The FATCA withholding will also apply 
to “passthru payments” that a FATCA 
non-compliant financial institution 
receives.  

FATCA affects a wide range of FFIs - 
banks, insurance companies, 
investment funds and asset managers 
are all potentially impacted.  To 
comply, FFIs will either need to apply 
to the IRS for deemed-compliant status 
(if eligible) or enter into a FFI 
agreement with the IRS in 2013.   

The agreement will require the FFI to 
implement enhanced customer due 
diligence procedures to identify US 
persons and accounts and to comply 
with information reporting 
requirements on US accounts and US 
owned-accounts.  The FFI agreement 
will also require the FFIs (including US 
financial institutions and their 
branches worldwide) to withhold tax on 
payments to account holders who fail to 
provide required information to be 

classified as a US person and on 
payments to any other FFIs that don’t 
comply with FATCA.  The FFI will then 
need to pay the withheld amounts over 
to the IRS.  

For US financial institutions (USFIs) 
FATCA compliance is mandatory so no 
FFI agreement is required.  
Nonetheless, USFIs will be obliged to 
meet the FATCA requirements.  

Changes announced in the 
proposed regulations 
The proposed regulations detail 
procedures for implementing the 
FATCA withholding tax and the 
information reporting regime. The 
requirements will significantly affect 
the business practices, policies and 
procedures, and systems for a wide 
variety of non-US financial institutions.  
Previously, the US Treasury and the 
IRS published three Notices that set 
forth preliminary guidance describing 
certain priority issues for the 
implementation of FATCA.   

In issuing the latest proposed 
regulations, the US Treasury and the 
IRS appear to have listened carefully to, 
and made an effort to address 
comments received from, many 
stakeholders to minimise the overall 
burden imposed on financial 
institutions.   

Also, the IRS has recognised the need 
to provide sufficient lead time for 
institutes to develop systems and 
implement necessary process changes, 
extending the implementation 
timelines. However, the initial 
classification deadlines have remained; 
for example the deadline for 
implementation of FATCA compliant 
on-boarding processes for new account 
holders is still scheduled for 1 July 
2013. 

Key changes to the proposed regime 
include: 

Extension of initial dates 

• Grandfathering: the eligibility 
criteria is expanded to include 

Feature: FATCA takes shape 
 

http://www.irs.gov/pub/newsroom/reg-121647-10.pdf
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obligations outstanding as of 1 
January 2013 (previously 18 March 
2012) and obligations such as debt 
instruments, revolver credit 
facilities, lines of credit and certain 
life insurance contracts. 

• Passthru payments: FATCA 
withholding on foreign passthru 
payments will begin 1 January 2017 
(previously 1 January 2015). 
However, FFIs must report the 
aggregate amount of certain 
payments to each non-participating 
FFI in the interim, to prevent non-
participating FFIs from using 
participating FFIs to block the 
application of the FATCA rules. 

• Reporting requirements: the 
transition period on the scope of 
information reporting by FFIs has 
been extended. From 2014 and 
2015, all FFIs must begin reporting 
the name, address, TIN, and 
account number of US account 
holders. FFIs are required to report 
income associated with US 
accounts (for calendar year 2015) 
from 2016 onwards. From 2017, 
FFIs must begin reporting gross 

proceeds from securities 
transactions. 

• Transition rule: a new two-year 
transition rule applies until 1 
January 2016 for certain members 
of expanded affiliated groups to 
become a participating FFI or a 
deemed-compliant FFI. This grace 
period only applies to FFIs located 
in countries that prohibit the tax 
withholding or reporting required 
under FATCA. The rule does not 
prevent other FFIs in the same 
expanded affiliated group from 
entering into a FFI agreement. 

Changes to classifications and 
definitions 

• Additional categories of 
deemed-compliant FFIs: the 
categories of deemed-compliant 
financial institutions have been 
expanded to eliminate or reduce 
the burden on certain types of 
entities.  

• Definition of ‘financial 
account’: includes traditional 
banks, brokerages, money market 
accounts and equity interests in 
investment vehicles and excludes 
most debt and equity securities 

issued by banks and brokerage 
firms. 

Guidance on compliance processes 

• Changes in due diligence 
procedures for identifying 
accounts: increases the thresholds 
amounts for requirement to review 
records of pre-existing accounts to 
determine US status. 

• Verifying compliance: the 
responsible officer of a FFI will now 
be expected to certify that the FFI 
complied with the terms of the FFI 
agreement. 

Obligations under FATCA  
FATCA may be treated as a tax issue, 
but it affects a wide range of 
operational and compliance processes.  
FATCA will require FFIs to review 
product ranges, customer bases, risk 
and compliance practices, data and IT 
systems – very few aspects of 
institutions’ operating models will 
escape review.  

One of the compliance challenges for 
FFIs is to identify US clients and US 
owned foreign entities. FATCA imposes 
specific information gathering and due 
diligence procedures to be applied to 

pre-existing and new accounts which 
will in turn impact ‘Know Your 
Customer’ (KYC) processes as well as 
anti-money laundering (AML) 
procedures. 

It’s not just for banks 
Although much of the publicity around 
FATCA has focused on bank accounts, 
FATCA does not just affect banks.  
Other financial institutions such as 
investment funds and their fund 
managers and insurance companies will 
also be subject to FATCA.   

Some investment funds will be able to 
mitigate the impact of FATCA 
withholding and reporting 
requirements by becoming a registered 
deemed-compliant fund.  However, 
funds which have many distributors 
may find it easier to comply with the 
withholding and reporting 
requirements than to carry out the 
required ongoing monitoring to ensure 
their distributors remain compliant 
with FATCA.  

Fund managers will have to do a 
substantial amount of work to 
determine whether their funds qualify 
for registered deemed-compliant FFI 
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status. The fund will need to comply 
with seven separate requirements that, 
in summary: require the funds to 
identify all of their distributors, require 
the distributors to attest to one of four 
acceptable categories and require the 
funds to update all of their distribution  
agreements. If the fund does not satisfy 
all the requirements of the regulations, 
it will need to comply with the complete 
set of FATCA reporting, certification 
and withholding rules. Funds have to 
complete due diligence on its 
distributors and implement changes to 
be able to register with the IRS or its 
FATCA partner (e.g. HMRC if it is a UK 
fund) by 30 June 2013.   

For funds that cannot meet the 
conditions to avoid the reporting and 
withholding obligations, the draft 
regulations, while still onerous, are 
likely to be less costly than originally 
anticipated. 

As the previous guidance was written 
primarily for banking institutions, the 
insurance industry faced a significant 
amount of uncertainty leading up to the 
release of the proposed regulations 
regarding the applicability and impact 
of FATCA. As hoped, the proposed 

regulations appear to provide sufficient 
guidance for insurers to determine 
what products are in scope, the process 
and system changes which will need to 
be made, and to enable insurers to 
develop a communication plan with 
customers and distribution networks to 
address the looming effective dates of 
these rules. 

The proposed FATCA regulations 
include only insurance contracts that 
have an investment component – 
namely cash value insurance contracts 
and annuity contracts are included in 
the definition of ‘financial account’. 
Insurance contracts without a cash 
value component, such as term life, 
disability, health, and property and 
casualty, and indemnity reinsurance 
are excluded from the definition of 
financial account. It seems that any 
property & casualty or reinsurance 
company with just one financial 
account will still need to register as 
participating FFIs. 

In addition, the majority of insurance 
contracts meet the grandfathered 
obligation requirement. Nonetheless, 
there still remains an impact on 
insurers to review and report on pre-

existing accounts and/or policies 
identified as a US account. 
Computerized systems for insurance 
are often specific to a particular product 
that is not linked to the other 
computerized systems for other 
products. Therefore, the challenge for 
insurers lies in that it may not be 
possible to link all of an individual 
account holder’s accounts.  

It has been suggested that the proposed 
regulations have either delayed FATCA 
or that the efforts around compliance 
for the insurance industry have been 
substantially mitigated. But there is still 
a substantial amount of work to be 
done by insurance companies. Given 
that the regulations have provided 
details on how these rules may 
ultimately work, insurers should have 
sufficient direction to begin assessing 
and developing a plan to implement the 
requirements of FATCA into their 
business processes and procedures. 

What do I need to do? 
Financial institutions will need to 
determine whether their individual 
account holders are to be treated as US 
persons or non-US persons.  They will 
also need to determine whether their 

entity account holders are to be treated 
as US persons, PFIs or NFFEs, and in 
the latter case, whether or not the 
NFFE is subject to an exception from 
the FATCA requirements.  

FFIs will need to exercise judgement in 
interpreting many FATCA 
requirements.  For instance, they will 
need to decide what constitutes an 
electronically searchable file, what 
information proves that an entity is a 
PFI or has an active trade or business 
and what actions constitute a diligent 
review of an account file. Under the FFI 
agreement, if a foreign law prevents the 
FFI from reporting any information 
about a US account or account holder, 
the FFI will need to obtain a valid and 
effective waiver of that law from each 
account holder or cease its relationship 
with that client. 

Clearly, FATCA will be more 
burdensome and invasive than 
comparable tax regimes and major 
European FFIs will have to make 
significant investment to comply with 
FATCA. It will extensively increase the 
amount of data that FFIs must analyse, 
the types of payments that could be 
subject to US withholding tax and the 
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number of entities that could become 
liable for US tax on such payments. It 
will also require more stringent 
management of legal entities and 
greater clarity of not just ‘who 
customers are’ but ‘what they are’. 

What’s next? 
The proposed regulations seem to offer 
some respite to financial institutions by 
extending and modifying reporting 
requirements from 2015 to 2017. 
However, institutions now face the 
challenge of tracking and managing 
implementation across a longer time 
period, which increases management 
cost. 

Other countries may adopt 
corresponding regimes, possibly within 
similar timescales, to FATCA. In a press 
statement accompanying the proposed 
regulation, the US Treasury expressed a 
willingness to ‘reciprocate in collecting 
and exchanging basis information on 
accounts held in USFIs by residents of 
France, Germany, Italy, Spain and the 
UK’.  Those countries have announced 
that they are exploring arrangements 
for domestic reporting on FATCA and 
reciprocal automatic information 
exchange with the US.  

Legislative requirements in those 
countries will probably overlap with 
FATCA timescales as well as the other 
European specific regulations such as 
EMIR, MiFID II, CRD IV and AIFMD.  
This will place additional burdens on 
European FFIs as they try to get to 
manage implementing these 
requirements across different 
territories. 

The public consultation closes on 30 
April 2012. Then the US Treasury and 
the IRS will publish additional 
guidance on issues not covered by the 
proposed regulations (e.g. the 
administration of foreign passthru 
payment withholding).  The US 
Treasury also plans to publish a draft 
model FFI agreement in early 2012 for 
comment, and a final model FFI 
agreement in autumn 2012.  

 

 

 

 

 

 

 

 

 

 

 

 

 

Further information and insights on the 
FATCA changes can be found in our 
Global IRW Newsbrief. 

Or contact: 

Rob Bridson (Partner, Tax): +44 
(0) 20 7804 7590, 
rob.bridson@uk.pwc.com  

Scott Evoy (Partner, Consulting): 
+44 (0)20 7213 5252, 
scott.evoy@uk.pwc.com 

https://www.pwc.com/en_US/us/asset-management/investment-management/publications/assets/fatca-final-proposed-regulations.pdf
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Regulation 

Capital and liquidity 

EBA: recapitalisation plans on track 
Major EU banks are planning to raise 
€98 billion by the end of June 2012 - 
which represents an additional capital 
buffer 26% higher than the shortfalls 
identified by the EBA in December 
2011. 

In its primary review of EU-wide 
recapitalisation plans (which excludes 
Greek banks and three other banks 
currently restructuring) on 9 February 
2012, EBA’s Board of Supervisors 
estimates that, in aggregate, direct 
capital measures will account for about 
77% of the total amount of actions 
proposed. The majority of these 
measures are capital raising, retained 
earnings and conversion of hybrids 
instruments to common equity. 

Measures impacting risk-weighted 
assets (RWAs) account for just 23% of 
the total amount of actions. This is not 
surprising; regulators prefer banks to 
improve the capital side of their capital 
ratio instead of adjusting risk measures 
in existing models, because it 

represents an increase in the bank’s 
capacity to absorb losses rather than 
refinement to the measurement of 
credit risk. 

However, the EBA’s analysis is 
preliminary. It has not yet assessed the 
viability of the individual 
recapitalisation plans and it remains to 
be seen if they can be implemented 
successfully. The Board of Supervisors 
will ‘assess the credibility of measures’ 
such as forecasts of retained earnings, 
the effectiveness of the process for the 
approval of new advanced models and 
the reliability of assumptions 
underlying the planned disposal of 
assets and their geographical impact. 

The EBA also announced that banks 
will not be subjected to a pan-European 
stress test in 2012. The last two 
exercises have failed to quell market 
concerns. Many of the problems 
resulted from the parameters 
underpinning the EBA’s stress tests - 
which were not necessarily the EBA’s 
fault. The 2011 exercise was marred by 
a failure to factor in sovereign debt 
restructuring, or even sovereign 
default, in prescribed stress test 
scenarios. The EBA has had a difficult 

task in reconciling conflicting views 
amongst the Member States and the EU 
institutions, while ensuring that the 
compromise reached is credible. 

EBA consults on large exposures 
reporting regime  
On 13 February 2012, the EBA 
published its consultation paper on 
draft implementing technical 
standards (ITS) on the supervisory 
reporting regime relating to the recast 
of the Capital Requirement Directive 
(CRD IV) and the Capital Requirement 
Regulation (CRR) associated with large 
exposures. 

The draft ITS represents an annex to 
the EBA's ITS proposals on supervisory 
reporting requirements, which were 
published on 20 December 2011. 
According to the EBA, more 
harmonised reporting requirements 
across Europe are necessary to ensure 
fair competition between comparable 
groups of banks and investment firms. 

The three templates of the proposed 
supervisory reporting regime, on which 
the EBA are seeking stakeholder 
feedback by 26 March 2012, can be 
viewed here. 

The new supervisory reporting regime 
will be implemented alongside the 
EBA’s common reporting (COREP) 
regime for prudential returns for banks 
and large investment firms. 

According to EC proposals, institutions 
will be required to comply with CRR 
requirements from the start of 2013. 
Therefore, the first regular reporting 
period thereafter is expected to be Q1 
2013 with the first reporting reference 
date being 31 March 2013. 

To provide for a sufficiently long 
implementation period the EBA intends 
to finalise the draft ITS and submit it to 
the EC by the end of June 2012 – 9 
months ahead of the first reporting 
reference date. Under the current 
timeline, institutions will have to 
submit a first set of data related to the 
reference date of 31 March 2013 to 
national authorities by 13 May 2013. 
The EBA has launched the process with 
a view to giving firms sufficient time; 
however, it may need to revisit its 
proposals as a result of any changes 
introduced during the negotiations on 
the Level 1 text. 

http://www.eba.europa.eu/News--Communications/Year/2012/The-EBAs-Board-of-Supervisors-makes-its-first-agg.aspx
http://eba.europa.eu/Publications/Consultation-Papers/All-consultations/CP51-CP60/CP51.aspx
http://eba.europa.eu/Publications/Consultation-Papers/All-consultations/CP51-CP60/CP51.aspx
http://eba.europa.eu/Publications/Consultation-Papers/All-consultations/CP51-CP60/CP51.aspx
http://eba.europa.eu/Publications/Consultation-Papers/All-consultations/CP51-CP60/CP51.aspx
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Joint Forum reports on intra-group 
support measures 
The Joint Forum published a “Report 
on intra-group support measures” 
providing an overview and analysis of 
the types and frequency of intra-group 
support measures on 14 February 2012. 

The report findings, based on a survey 
of 31 financial institutions 
headquartered in Europe, North 
America and Asia, are geared towards 
helping supervisors to understand the 
use of intra-group support measures.  
The report should also be interesting 
for firms, particularly as it supplies 
some useful bench-marking 
information. 

The findings show that intra-group 
support measures can vary from firm to 
firm, depending on the regulatory, legal 
and tax environment, the management 
style of the particular institution, and 
the cross-border nature of the business. 
The most common types of intra-group 
support measures included: committed 
facilities, subordinated loans and 
guarantees.  

Internal support measures generally 
were provided on a one-way basis 
(usually downstream from parent to a 

subsidiary). However, loans and 
borrowings were provided in some 
groups on a reciprocal basis. The Joint 
Forum found no evidence that intra-
group support measures were 
implemented on anything other than an 
arm’s length basis, or resulted in the 
inappropriate transfer of capital, 
income or assets from regulated entities 
or in a way which led to ‘double-
gearing’ of capital. 

The majority of financial institutions 
surveyed have centralised capital and 
liquidity management systems. Having 
a centralised system promotes the 
efficient management of a group’s 
overall capital level and helps maximise 
liquidity while reducing the cost of 
funds, according to respondents. 
However, those firms that favour a 
‘self-sufficiency’ approach pointed out 
that the centralised approach increases 
contagion risk within a group in the 
event of distress at any subsidiaries. 

The findings should inform ongoing 
thematic work being conducted by the 
FSB on systemic risk and, more 
generally, with the EU crisis 
management regime which the EC 
expects to issue soon (and other 

structural and resolution regimes 
adopted locally). 

FSB reviews deposit insurance systems 
On 8 February 2012, the FSB published 
a report, “Thematic Review on Deposit 
Insurance Systems” suggesting that 
deposit insurance systems across G20 
members are broadly in line with 
international principles and standards 
for effective deposit insurance. 

Standards in G-20 countries are 
particularly high in areas such as 
deposit insurance mandates, 
membership arrangements and the 
adequacy of coverage. Most countries 
agree that the appropriate design 
features of a deposit insurance system 
include: 

• higher (and, in the case of EU 
Member States, more harmonised) 
coverage levels 

• the elimination of co-insurance 

• improvements in the payout 
process 

• greater depositor awareness 

• the adoption of ex-ante funding by 
more jurisdictions and 

• the strengthening of information 
sharing and coordination with 
other safety net participants. 

Deposit insurers’ mandates are also 
evolving across the G20 countries, with 
more of them assuming responsibilities 
beyond a ‘paybox’ function to include 
involvement in the resolution process, 
which the FSB believes is appropriate. 

The FSB’s peer review comes at a time 
when the EU is on the verge of 
changing requirements for deposit 
insurance schemes. The Irish 
government’s unilateral decision to 
guarantee all deposits in September 
2008 left many other EU countries with 
little option but to introduce similar 
measures to protect their banking 
systems. The results were haphazard 
and uncoordinated. As a result, on 12 
July 2010, the EC adopted a legislative 
proposal to overhaul the Directive on 
Deposit Guarantee Schemes. The 
Directive harmonises and simplifies the 
regime for protected deposits, calling 
for a faster payout, and improved 
financing arrangements. The EU 
Council and the EP are currently 
negotiating the Directive and a 
consensus is relatively close. The 

http://www.bis.org/publ/joint28.pdf
http://www.bis.org/publ/joint28.pdf
http://www.financialstabilityboard.org/publications/r_120208.pdf
http://www.financialstabilityboard.org/publications/r_120208.pdf
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Directive will dovetail with forthcoming 
proposals on a pan-European crisis 
management regime. 

Market structure 
Trilogue reaches agreement on EMIR; 
ESMA prepares for ‘Level 2’ text 
On 9 February 2012 the Council 
reached political agreement with the EP 
and the EC on Level 1 primary 
legislation for EMIR, clearing the way 
for EMIR’s passage when the EP votes 
on 28 March 2012.  To complete the 
trilogue process, EMIR will require 
final Council endorsement.  It will come 
into force when published in the 
Official Journal.   

According to a recent version of the 
EMIR text, delegated acts, Level 2 rules 
and other the measures required to 
implement the Level 1 text should be 
agreed by 30 June 2012.  To meet the 
impending implementation deadlines, 
ESMA published a discussion paper on 
16 February 2012. The discussion paper 
covers over-the-counter (OTC) 
derivatives, central counterparties and 
trade repositories.   

ESMA seeks stakeholder views on a 
wide range of issues related to OTC 
derivatives, including: 

• clearing obligations 

• types of indirect clearing 
arrangements 

• non-financial counterparties 

• clearing thresholds 

• timely confirmation 

• marking-to-market and marking-
to-model 

• reconciliation of non-cleared OTC 
derivative contracts 

• portfolio compression 

• dispute resolution 

• intra-group exemptions. 

ESMA seeks quantitative evidence to 
help it undertake a cost-benefit analysis 
on the proposed measures. Recognising 
that firms will be required to 
implement significant technological 
and operational changes to comply with 
the regulation, ESMA also seeks 
estimates from firms on 
implementation timeframes.  A full 
section of the discussion paper is 
dedicated to central counterparties 
(CCP), which sets out ESMA’s 
views on CCP organisational 

requirements, including governance 
arrangements, compliance policy and 
procedures, information technology 
systems, reporting lines and 
remuneration policy. 

ESMA is required to define the type of 
collateral considered highly liquid and 
the conditions under which bank 
guarantees may be accepted as 
collateral.  Based on the elements 
stated in the discussion paper, ESMA 
will probably develop collateral 
standards which address: currency 
denomination, rules or standards for 
depositaries, transferability, credit and 
market risk, the existence of a liquid 
and diversified markets and the pro-
cyclicality (or ‘wrong-way’) risk.  

The final section focuses on trade 
repositories, particularly the content 
and format of the information to be 
reported, the content ESMA 
registration and possible disclosures to 
the relevant authorities.  

The consultation ends on 19 March 
2012. ESMA has organised a public 
hearing on 6 March 2012 to give 
stakeholders an opportunity to express 
their views. 

EP adopts SEPA regulation, Council 
publishes final text 
On 14 February 2012 the EP adopted 
the Regulation establishing technical 
and business requirements for credit 
transfers and direct debits in euro and 
amending Regulation (EC) No 
924/2009' (the SEPA Regulation).   

The regulation sets 1 February 2014 as 
the migration deadline for credit 
transfers and (in respect of most 
requirements) for direct debits. It 
phases out multilateral interchange 
fees, which currently may apply to 
direct debit transactions in certain 
member states, by 1 February 2017 for 
national payments. It also phases out, 
by 1 February 2016, the requirement to 
provide the business identifier code 
(BIC), only the IBAN will remain as the 
account identifier for cross-border and 
national payments. 

On 28 February 2012 the Council 
published final text. 

IOSCO publishes criteria for clearing 
OTC derivatives  
IOSCO published Requirements for 
Mandatory Clearing on 29 February 
2012, in response to FSB’s request for a 
report on coordinating the approach to 

http://www.esma.europa.eu/system/files/2012-95.pdf
http://register.consilium.europa.eu/pdf/en/12/st06/st06386.en12.pdf
http://register.consilium.europa.eu/pdf/en/12/st06/st06386.en12.pdf
http://register.consilium.europa.eu/pdf/en/12/st06/st06386.en12.pdf
http://register.consilium.europa.eu/pdf/en/12/st06/st06386.en12.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD374.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD374.pdf
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clearing of OTC derivatives and 
reducing regulatory arbitrage, in its 
2012 report Implementing OTC 
Derivatives Market Reforms. 

IOSCO’s report outlines 17 
recommendations that authorities 
should adopt when establishing rules 
for mandatory clearing of over-the-
counter (OTC) derivatives.  The report 
discusses two approaches to 
determining when a product or contract 
should be subject to mandatory 
clearing.  The bottom-up approach 
considers products that a CCP proposes 
to or is authorised to clear. The top-
down approach considers products that 
should be assessed for a mandatory 
clearing obligation, but no CCP clearing 
or seeking to clear that product.  

Reforms of the OTC derivative markets 
in the EU and US are already well-
advanced through the EMIR and Dodd-
Frank Act proposals, so IOSCO’s report 
may be too late to influence initiatives 
in these developed OTC trading 
markets.  

HM Treasury consults on regulation of 
emission auction participants 
On 14 February 2012 HM Treasury 
published its consultation Regulating 

certain bidders in auctions of EU 
emissions allowances.  This 
consultation is relevant to persons who 
wish to bid for aviation and phase III 
emission allowances under the EU 
emissions trading system (ETS).   

The consultation closes on 10 April 
2012.   

Supervisory reforms 
TSC and Government disagree over 
FCA accountability  
The Treasury Select Committee (TSC) 
published Financial Conduct 
Authority: Report on the Government 
Response (TSC February 2012 Report) 
on 27 February 2012.  The TSC 
February 2012 Report contains the 
Government’s response to the TSC’s 10 
January 2012 Report on the 
accountability of FCA and the TSC’s 
response to the Government’s response.  

The TSC February 2012 Report 
highlights four areas of the 
Government’s response: 

• Accountability of the FCA.  The TSC 
disagrees with the Government’s 
view that the FCA’s mechanisms for 
accountability ‘should be at least as 
rigorous as those placed on the 

FSA’, arguing that this does not set 
a high enough benchmark. 

• Objective of FCA.  The TSC argues 
that the amendment to the FCA’s 
statutory objective ‘to ensure that 
relevant markets function well’ 
adds nothing and may even be 
harmful. 

• PRA veto power over the FCA.  The 
Government rejected the TSC’s 
proposals to transfer this power to 
the FPC. If it stays with the PRA 
then the TSC argues use of the veto 
should be subject to a statutory 
requirement for review of its use. 

• Cost-benefit analysis of financial 
regulation.  The TSC requested that 
the Government include additional 
requirements in the Bill for more 
extensive cost-benefit analysis in 
future consultations. The TSC 
acknowledges the changes made to 
the Bill by the Government 
following its comments are a ‘step 
forward’ but believes further work 
on this is still required. 

The TSC has a number of concerns over 
the accountability of the FCA and the 
BoE which have not yet been addressed 

by the Government. Such concerns may 
hinder the Bill’s progress through 
Parliament. 

FSA advises on twin peaks supervisory 
approach 
In February the FSA released more 
details about the supervisory approach 
which will be undertaken by the PRA 
and FCA.  Hector Sants, the FSA Chief 
Executive, communicated details in a 
letter ‘Update to Transition to New 
Regulatory Structure: implementing 
‘twin peaks’ within FSA’ to CEOs of 
FSA-regulated firms (Dear CEO letter) 
dated 6 February 2012 and a speech 
‘Delivering twin peaks regulatory 
model’ he gave on the same day.   

From 2 April 2012 the FSA will separate 
its ARROW risk mitigation programme 
into prudential and conduct 
supervision teams to commence the 
transition to the new supervisory 
processes which will be undertaken by 
the PRA and the FCA next year.  The 
new organisational structure will apply 
to all ARROW visits scheduled after 
this date.      

Each supervisory team will conduct 
their reviews against separate sets of 
objectives, will make separate 

http://www.financialstabilityboard.org/publications/r_101025.pdf
http://www.financialstabilityboard.org/publications/r_101025.pdf
http://www.hm-treasury.gov.uk/d/condoc_regulating_certain_bidders_auctions_euemissions_allowances.pdf
http://www.hm-treasury.gov.uk/d/condoc_regulating_certain_bidders_auctions_euemissions_allowances.pdf
http://www.hm-treasury.gov.uk/d/condoc_regulating_certain_bidders_auctions_euemissions_allowances.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1857/1857.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1857/1857.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1857/1857.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1574/1574.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1574/1574.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/library/communication/pr/2012/012.shtml
http://www.fsa.gov.uk/library/communication/pr/2012/012.shtml
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judgements and any remediation 
recommendations will also be 
separated.  The teams will coordinate 
internally to maximise the exchange of 
information and the FSA will retain its 
current data infrastructure to allow 
firms to continue to make a single 
regulatory data submission.   

Prudential supervisory teams will be 
concerned about the firms’ board and 
overall governance structures.  Their 
primary objective is to ensure that risks 
to the firm’s stability are being well 
managed.  Conduct supervisory teams 
will be concerned with whether the 
firm’s customers are being fairly 
treated.  Sants noted that for firms 
which may have a systematic impact 
the FSA prudential teams and later the 
PRA will continue to provide dedicated 
firm supervision.  However, the new 
model for conduct will shift resources 
away from ARROW visits toward more 
theme specific reviews.   

Sants’ speech focussed on the 
continued change in the regulatory 
approach from the ‘old style reactive 
approach’ to ‘forward-looking, 
proactive, judgement based 
supervision’.  He noted that the essence 

of this approach is a willingness to 
intervene when the regulator judges 
that an outcome will not match its 
mandate.  This approach will lead to 
more intensive supervisory relationship 
and may lead to more conflicts between 
firms and their supervisors.   

The FSA stated that it will contact firms 
in March to provide more information 
and contact details of new supervisors.   

FSA/BoE consult on PRA approach to 
consultation  
The FSA and the BoE published The 
PRA’s approach to consultation (the 
Paper) on 27 February 2012.  The policy 
document A new approach to financial 
regulation: securing stability, 
protecting consumers that 
accompanied the Financial Services Bill 
(the Bill) requires publication of a 
document setting out the PRA’s 
approach to consultation.  

The Bill states that the PRA has a 
general duty to consult on whether or 
not its policies and practices promote 
its objectives and the extent to which it 
follows the regulatory principles set out 
in the Bill in carrying out its functions. 
The PRA must publish an annual report 
setting out how it has carried out this 

general duty.  The Bill also requires the 
PRA to consult prior to making any 
rules. 

The PRA’s general approach to 
consultation will be to give the industry 
an opportunity to express its views on 
PRA policy.  However, the PRA does 
not intend to establish a practitioner 
panel to provide advice on policy 
development.  Instead the PRA aims to 
follow a structured public consultation 
approach and it will provide longer 
consultation periods for more complex 
topics.  Examples of this approach 
include the BoE’s 2010 consultation on 
extending eligible collateral in the 
Discount Window Facility and the the 
FSA’s consultation on the introduction 
of a code of practice for auditors and 
supervisors in 2011.  

If the Government believes that 
different processes are required, HM 
Treasury will likely recommend that the 
BoE and the FSA amend their 
approach. 

FOS publishes draft FOS/FCA MoU 
The FOS published a draft 
Memorandum of Understanding 
between itself and FCA on 22 February 
2012 stating the basic terms of its 

relationship with the FCA.  The MoU is 
required under the Financial Services 
Bill 2012 (the Bill) and seeks to provide 
a framework under which the FOS and 
the FCA will ‘cooperate and 
communicate constructively’.  The MoU 
sets out roles and responsibilities in the 
following areas: 

• Roles of the FOS and the FCA: as 
defined in the amendments to 
FSMA 2000 under the Bill.  The 
FOS will serve as a forum to resolve 
disputes, as an alternative to the 
civil courts, and the FCA will 
operate as a financial conduct 
regulator.  

• Statutory responsibilities:  the FCA 
must ensure that the FOS can 
exercise its statutory 
responsibilities by appointing and 
removing the FOS directors and 
devising firms’ rules for complaints 
handling.  The FOS sets its own 
budget, makes rules for consumer 
credit complaints (with the FCA’s 
consent/approval), and is solely 
responsible for its operation, its 
employees and providing an annual 
report to the FCA. 

http://www.bankofengland.co.uk/publications/Documents/other/financialstability/pra_consultation120227.pdf
http://www.bankofengland.co.uk/publications/Documents/other/financialstability/pra_consultation120227.pdf
http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.financial-ombudsman.org.uk/about/MoUwithFCA-draft-feb-2012.pdf
http://www.financial-ombudsman.org.uk/about/MoUwithFCA-draft-feb-2012.pdf
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• Governance issues:  the MoU sets 
out the areas the FCA will consider 
when carrying out its FOS 
responsibilities, including: the 
appropriateness of individuals 
appointed as directors of the FOS 
and the timeliness of its review of 
FOS annual reports and the annual 
budget. 

• Cooperation:  the FOS and the FCA 
will seek to dispel confusions and 
misunderstandings about their 
respective roles, and will meet and 
communicate regularly at 
appropriate levels of seniority.  

• Information sharing: the FOS must 
disclose information to the FCA 
when it believes it might help the 
FCA to achieve its operational 
objectives, or help the FCA 
discharge its functions in relation 
to the FOS.  The FCA can also 
disclose information to the FOS to 
allow it to carry out a public 
function of the FCA. 

These arrangements are little changed 
from the FOS’s current relationship 
with the FSA.  The MoU may be 
updated to incorporate changes to the 
Financial Services Bill or other 

operational changes within the FOS 
and the FCA. 

McDermott speaks on FSA and FCA 
approach to enforcement  
Tracey McDermott, acting Director of 
the Enforcement and Financial Crime 
Division at the FSA delivered a speech 
at the City and Financial Conference on 
23 February 2012. McDermott 
discussed the FSA’s ‘credible 
deterrence’ approach to enforcement 
and how this will continue under the 
FCA. 

McDermott highlighted the continued 
success of the ‘credible deterrence’ 
enforcement approach developed by 
FSA.  She cited the record fine handed 
out to an individual for retail failings 
and for failure to maintain financial 
crime systems and control over the past 
year.  McDermott also noted the 
increased number of individuals facing 
prison sentences resulting from the 
FSA’s work on unauthorised businesses 
and insider dealing.  In 2012 the 
Enforcement and Financial Crime 
Division will focus on market abuse, 
retail conduct issues and investigations 
into alleged misconduct by wholesale 
market participants relating to the 

London Inter-Bank Offer Rate 
(LIBOR).  

The enforcement approach under the 
FCA will continue in a similar vein, 
focussing on credible deterrence and 
early intervention.  McDermott stated 
that the FCA will not wait for poor 
consumer outcomes before taking 
action; instead the FCA will take 
enforcement action against firms when 
it believes such poor outcomes might 
happen in future due to the firm’s 
current approach. This commitment is 
a significant shift in the enforcement 
approach and firms should be mindful 
that not just the early product 
development and sales activity will be 
subject to enforcement as well as 
supervisory scrutiny.    

HM Treasury releases FSMA 2000 
consolidated version  
Firms can see a copy of FSMA 2000 
which incorporates the amendments 
proposed under the Financial Services 
Bill 2012 here. 

Client assets 
UK Supreme Court rules on Lehman’s 
pay-out 
On 29 February 2011, the UK Supreme 
Court (the Court) ruled on the case: In 
the matter of Lehman Brothers 
International (Europe) (In 
Administration) and In the matter of 
the Insolvency Act 1986 . The Court’s 
judgement addressed a number of 
issues affecting the distribution of 
client funds from the Lehman 
administration, namely: 

1. Does the statutory trust status of 
client money arise on receipt by an 
investment firm, or only when the 
money is segregated? 

2. Is the pool of money available for 
return to clients (the client money 
pool) limited to the money which 
has been segregated, or does it 
include all other identifiable client 
money held by the investment 
firm? 

3. Do all clients share in the pool if 
they have claims to client money 
or only those whose money was 
segregated? 

http://www.fsa.gov.uk/portal/site/fsa/menuitem.10673aa85f4624c78853e132e11c01ca/?vgnextoid=5a3d0616abaa5310VgnVCM2000004fbc10acRCRD&vgnextchannel=e17f60f62b415310VgnVCM10000044bc10acRCRD&vgnextfmt=default
http://www.hm-treasury.gov.uk/d/consolidated_fsma_210220012.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
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On the first issue, the Court ruled that 
that the trust status of client money 
arises on ‘receipt’, not at the point 
where that money is placed into 
segregation.  Investment firms 
operating the alternative approach will 
now need to demonstrate that they 
have met their fiduciary responsibilities 
to protect customers’ money.  This 
might be achieved either by 
establishing a separate account for 
funds awaiting segregation and placing 
additional firm money as a ‘buffer’ in 
the segregated account or by 
monitoring the flow of funds to ensure 
that any unsegregated amounts can be 
traced in proprietary account balances. 

The next two issues are intrinsically 
linked. The Court ruled that clients 
whose money had not been segregated 
at the time of the collapse could share 
in the client money pool alongside 
those clients whose money had been 
segregated. This ruling will require the 
administrator to identify and separate 
any client receipts which are comingled 
with house money and then recalculate 
the client money pool. Overall this 
approach brings more money, and 
more claimants, into the pool.  It is 
likely to reduce the amounts other 

creditors can recover and delay the final 
distribution. 

No provision has been made for further 
appeal.  The Court has held that any 
further guidance must be sought from 
Mr Justice Briggs, the judge overseeing 
the Lehman administration. 

Operating rules and 
standards 
ESMA consults on short selling and 
credit default swaps 
On 15 February 2012 ESMA launched a 
consultation on ‘Draft technical advice 
on possible Delegated Acts concerning 
the regulation on short selling and 
certain aspects of credit default 
swaps’.  The short selling and credit 
default regulation applies from 1 
November 2012. 

ESMA provides technical advice on the 
following issues: 

• definition of ‘owning’ a financial 
instrument  

• net position in shares or sovereign 
debt, discussing holding a position 
and its method of calculation 

• CDS hedging against a default risk 
or decline in asset value 

• thresholds requirements for the 
reporting net short positions in 
sovereign debt 

• calculations relating to liquidity on 
sovereign debt, used for suspending 
restrictions on short sales of 
sovereign debt 

• significant falls in value for various 
financial instruments and how to 
calculate such falls 

• criteria and factors to be taken into 
account by national supervisors 
and ESMA in determining when 
adverse events or developments 
arise. 

The consultation closes on 9 March 
2012. ESMA is scheduled to hold an 
public hearnig to discuss consultation 
comments on 29 March 2012.  ESMA 
expects to publish a final report and 
submit draft advice on delegated acts to 
the EC in mid-April.  

ESMA publishes automated trading 
guidelines 
On 24 February, ESMA published the 
official translations of its final 
‘Guidelines on systems and controls in 
an automated trading environment for 
trading platforms, investment firms 

and competent authorities 
ESMA/2012/122’. 

Publication commences a two month 
transitional period within which 
national supervisors have to declare 
whether they intend to comply with the 
guidelines or otherwise explain to 
ESMA the reasons for non-compliance.  
The guidelines are designed to reduce 
risk presented by highly automated 
trading in three key areas: electronic 
trading systems, fair and orderly 
trading and market abuse. 

The guidelines clarify organisational 
requirements related to highly 
automated trading for trading 
platforms and investment firms under 
existing regulations. The guidelines 
require trading platforms and 
investment firms to have governance 
arrangements to ensure the effective 
monitoring of IT systems and trading 
controls related to automated trading.  
Firms are required to provide: a clear 
process for accountability, 
communication of information and 
signoff for initial deployment and 
subsequent updates and resolution of 
problems identified through 
monitoring.  

http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
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To ensure markets have fair and orderly 
trading, trading platforms should have 
appropriate and proportionate 
organisational arrangements that 
reduce the possibility of orders 
reaching the marketplace that are 
unauthorised, in breach of risk 
management thresholds, erroneous or 
disruptive. Trading platforms will need 
to put in place sophisticated systems 
with capacity to accommodate the high 
frequency generation of orders and 
transactions, to monitor orders entered 
and transactions undertaken and any 
other behaviour which may involve 
market abuse.  

Guidelines require investment firms to 
monitor the individuals and 
algorithmic trading programmes 
engaged in algorithmic trading and to 
train staff responsible for trading and 
compliance on market abuse that may 
perpetrated through highly automated 
trading. 

ESMA expects the guidelines to be 
effective from 1 May 2012.  

FSA releases new transaction 
reporting user pack (TRUP 3) 
On 01 March 2012 the FSA published 
finalised guidance Transaction 

Reporting User Pack (TRUP) 12/7 
(FG12/7, also known as TRUP 3).   

TRUP aims to help firms understand 
the transaction reporting obligations in 
Chapter 17 (Transaction Reporting,) of 
the FSA Handbook Supervision Manual 
(SUP17), which implements MiFID 
transaction reporting requirements.  
The FSA developed the original TRUP 
guidance in conjunction with firms and 
trade associations.   TRUP 3 replaces 
TRUP Version 2 and the Guidelines on 
reporting of On-Exchange derivatives.   

TRUP 3 removes historical information 
that is no longer relevant, incorporates 
guidelines published by the CESR and 
other industry stakeholders, and 
includes information which assists the 
FSA in conducting its market abuse 
monitoring.  The FSA is introducing 
these changes after consultation on 
proposals in November 2001.   

TRUP Version 3 came into effect on 1 
March 2012. 

FSA publishes finalised guidance on 
collateral upgrade transactions  
On 29 February 2012 FSA publishes its 
finalised guidance Collateral upgrade 
transactions (including liquidity 

swaps) 12/6 (FG 12/6), following its 
July 2011 consultation on liquidity 
swaps.  FSA sought consultation after 
observing an increase in these 
transactions, particularly between 
banks and insurers, as banks seek to 
improve their liquidity.   

A collateral upgrade transaction is any 
transaction in which there is a material 
difference in the quality or assets 
exchanged, such as differences in 
liquidity, credit quality or another risk, 
for a period greater than a year.  
Examples include long-term repos, 
reverse repos, and long-term stock 
lending.  However, lower risk 
transactions such as short-term repos, 
mortgage lending, and standard 
derivative collateralisation, are out of 
scope. 

FG12/6 sets out FSA’s concerns about 
the growing use of these transactions, 
its expectations on how firms should 
manage related risks, notification 
requirements under FSA Principle for 
Business 11 (communications with 
regulators) relating to any large 
transactions, and specific guidance to 
insurers acting as lenders.   

The FSA recognises that these 
transactions enable the temporary 
transfer of liquid assets to firms that 
need them, whilst at the same time 
providing the lending firm with secured 
exposures and enhanced yields.  
However, FSA stated its concerns that 
such transactions:   

• encumber balance sheets to the 
potential detriment of consumers; 

• allow banks to use borrowed assets 
to meet liquidity and  funding 
requirements; 

• are not being factored into firms 
risk management frameworks; and 

• may hinder firms’ resolvability. 

Section 5 provides guidance to insurers 
who lend assets.  The FSA notes that 
these transactions are classified as 
‘stock lending’ and are subject to 
relevant FSA prudential rules.   

The FSA is also considering further 
substantive work on all forms of 
collateralised borrowing transactions. 
This work will define collateralised 
borrowing and may include provisions 
on data collection and ways to facilitate 
market transparency. 

http://www.fsa.gov.uk/static/pubs/guidance/fg12-07.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-07.pdf
http://www.fsa.gov.uk/pubs/other/reporting_derivatives.pdf
http://www.fsa.gov.uk/pubs/other/reporting_derivatives.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-07.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
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FSA issues guidance on flex derivative 
reporting 
FSA published a memo on 17 February 
2012 which contains guidance to firms 
on reporting  flex derivatives 
transactions conducted through Eurex 
OTC.  

Flex derivatives are flexible options and 
futures traded through exchange 
systems that enable counterparties to 
customize certain contract terms, 
giving investors certain advantages of 
trading on-exchange, namely 
transparency and clearing. 

Following the FSA’s previous guidance 
in Market Watch 40 (September 2011), 
the memo clarifies that from 31 March 
2012 the FSA will require firms to 
report flex derivatives transactions 
conducted through Eurex OTC using 
the ‘Aii’ code.  Firms choosing to report 
those transactions prior to 31 March 
2012 should follow the guidelines 
provided in the memo. 

Firms trading flex contracts must 
review their trade reporting 
arrangements to ensure that they will 
be compliant from 31 March 2012. 

Product rules 
IOSCO consults on ongoing disclosure 
for asset backed securities  
IOSCO’s Technical Committee (the 
Committee) published a consultation 
on 20 February 2012 looking at the 
Principles for Ongoing Disclosure for 
Asset-Backed Securities (the 
Consultation). The Consultation 
continues the Committee’s recent 
initiatives on asset-backed securities 
(ABS) and complements IOSCO’s 
Disclosure Principles for Public 
Offerings and Listings of Asset-Backed 
Securities, issued in 2010. 

The Consultation provides eleven new 
principles relating to ABS regulatory 
disclosure requirements: 

1. Disclosure should be sufficient to 
allow investors to perform their 
own due diligence on ABS. 

2. Companies should be required to 
provide ad hoc reports on an 
ongoing basis if there are any 
material changes to the ABS. 

3. Companies should be required to 
provide updated information on the 
ABS in annual reports (and any 

other reports periodically 
produced) 

4. Disclosures should be presented in 
clear language and not omit 
important information. 

5. Investors should be able to analyse 
the information disclosed to them. 

6. Disclosure should clearly identify 
who is responsible for publishing 
information and who collects the 
information on the ABS. 

7. Information should be disclosed in 
a timely manner. 

8. Material information on the ABS 
should be disclosed to all parties at 
the same time. 

9. Material information should be 
disclosed promptly in all markets 
the ABS is listed. 

10. Ongoing reports should be filed 
with local regulators or made 
available to them in accordance 
with local rules. 

11. Local rules should ensure ongoing 
disclosures are stored in a manner 
that allows public access to the 
information. 

 IOSCO defines ABS for these 
disclosure requirements as those 
securities that are primarily serviced by 
cash flows from a discrete pool of 
financial assets which convert into cash 
within a fixed time period. Such a 
definition does not include 
collateralised debt obligations or 
covered bonds, as these are subject to 
different requirements.  The 
consultation closes on 21 May 2012. 

IOSCO consults on complex products 
On 21 February 2012 the IOSCO 
Technical Committee (the Committee) 
published a consultation Suitability 
Requirements with Respect to the 
Distribution of Complex Financial 
Products.  Proposals in the consultation 
are designed to improve customer 
protection, including suitability and 
disclosure obligations, related to the 
sale of complex products to retail and 
non-retail customers.   

The financial crisis sparked a number 
of significant complex product miss-
selling scandals, in particular the mass 
miss-sale of Lehman Bros. structured 
notes in Asian and European markets. 
The consultation’s recommendations 
are designed to improve international 

http://www.fsa.gov.uk/static/pubs/other/eurex.pdf
http://www.fsa.gov.uk/static/pubs/other/eurex.pdf
http://www.fsa.gov.uk/static/pubs/other/eurex.pdf
http://www.fsa.gov.uk/static/pubs/other/eurex.pdf
http://www.fsa.gov.uk/pubs/guidance/gc11_21.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD372.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD372.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD318.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD318.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD318.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
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consumer protection standards and to 
help to restore consumer confidence in 
retail markets.   

The Committee broadly defines 
complex products as those which have 
features which are not generally 
understood by an average retail 
customer.  Products which have a 
complex structure, which are difficult to 
value, or do not have active secondary 
trading market are considered complex.  
Other examples cited in the 
consultation include: structured 
investments, asset backed securities, 
credit linked notes, collateralised debt 
securities and credit default swaps. 

The Committee proposes nine 
principles applicable to suitability and 
conduct of business standards for the 
sale of complex products: customer 
classification, disclosure and suitability 
requirements, protection of customers 
for non-advisory services, compliance 
function and internal suitability policies 
and procedures, incentives and 
enforcement.  The recommendations 
apply to sales activities and to sales-
related activities such as advising, 
recommending and managing 

discretionary accounts and individual 
portfolios.   

In 2009 the G-20 called for IOSCO to 
review market conduct as part of the 
post-crisis review of market functions.  
This mandate resulted in three 
international conduct of business 
surveys, which have formed the basis of 
this consultation’s recommendations.  
The consultation includes a summary of 
the surveys’ findings as well as a 
summary of retail sales lessons learned 
from the financial crisis. 

The consultation closes on 21 May 
2012.   

RDR 

FSA consults on RDR independent and 
restricted advice  

The FSA published GC 12/3 Retail 
Distribution Review: Independent and 
restricted advice on 27 February 2012.  
The proposed guidance is relevant to 
firms that provide personal 
recommendations to retail clients on 
retail investment products.  From 31 
December 2012 firms providing 
investment advice to retail clients will 
need to describe these services as either 
independent or restricted.   

The FSA received a number of queries 
about the standard for independent 
advice and therefore focuses on the 
following issues in GC12/3: 

• the key components of the standard 
for independent advice 

• the requirements for firms 
providing restricted advice 

• the requirements for how firms 
hold themselves out 

• advice tools and investment 
strategies, and how their use may 
influence the ability of firms to 
meet the independent advice rules 

• standards and how differences 
between the qualifications and 
skills of advisers may affect the 
ability of advice to meet the 
independent advice rules. 

The consultation closes on 9 April 
2012. 

FSA publishes policy on RDR legacy 
commissions 
The RDR will introduce new adviser 
charging rules from 31 December 2012. 
The new RDR rules ban firms from 
receiving or paying commission in 
relation to personal recommendations 

on retail investment products to retail 
customers.  However the FSA’s rules 
permit the continuation of payment of 
trail commission on pre-RDR 
investments. 

The FSA consultation paper 
‘Distribution of retail investments – 
RDR adviser charging – treatment of 
legacy assets 11/26 (CP11/26) proposed 
guidance on how the rules should 
operate in circumstances when advice 
is given on pre-RDR investments after 
the implementation of RDR. However, 
many respondents felt the CP11/26 
proposals were not clear.  In particular 
some stakeholders were concerned that 
the FSA proposed that any advice 
relating to a pre-RDR sold product 
would extinguish any pre-RDR 
commission (trail commission), which 
the FSA did not intend. It has now 
published Distribution of retail 
investments: RDR Adviser Charging – 
treatment of legacy 12/3 (PS12/3) 
which provides additional guidance. 

PS 12/3 clarifies that: 

• Advisers can continue to receive 
trail commission on products 
where there is a clear link between 
the commission payment and an 

http://www.fsa.gov.uk/static/pubs/guidance/gc12_03.pdf
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/static/pubs/policy/ps12-03.pdf
http://www.fsa.gov.uk/static/pubs/policy/ps12-03.pdf
http://www.fsa.gov.uk/static/pubs/policy/ps12-03.pdf
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investment that was made based on 
pre-RDR advice, even when post-
RDR advice is given, provided that 
this advice does not lead to 
additional investment in the 
product (e.g. fund switches within a 
life policy, a switch between 
accumulation and income units, a 
reduction in investment or no 
changes). 

• Changes to investments post-RDR 
that take place without new advice 
(e.g. automatic increases of regular 
payments) are not subject to the 
new adviser charging rules. 

• Advisers cannot receive additional 
commission for providing post-
RDR personal recommendations.  

• The FSA’s clarifications are likely to 
be welcomed by the industry, who 
will appreciate that pre-RDR 
commission arrangements can 
continue under these 
circumstances. 

FSA publishes RDR planning guide  
The FSA published RDR is your firm on 
track? on 10 February 2012.  This 
publication is intended to help firms 

implement RDR, which is effective 
from 31 December 2012.  

The planning guide focuses on three 
key areas: 

• professionalism: appropriate 
qualifications, gap fill and 
statement of professional standing 

• independent and/or restricted 
advice: choosing and implementing 
the service model 

• fees and business models: moving 
to a new fee-based adviser charging 
model. 

In each area the FSA poses a series of 
questions that firms should consider 
when implementing the RDR 
requirements in their business models 
and to help identify any compliance 
gaps. The FSA also supplies some ‘top 
tips’ to help firms plan, as well as an 
action plan to assist firms in identifying 
what they need to do and when they 
will do it.  

FSA publishes fourth RDR newsletter  
The FSA published issue 4 of its Retail 
Distribution Review Newsletter on 27 
February 2012 assisting firms with the 
implementation of RDR.  

The newsletter includes: 

• discussion of recent RDR policy 
papers 

• instructions from FSA on how it 
will interact with firms to help 
them prepare for RDR (including 
publishing answers to most asked 
questions, implementation 
surgeries and ongoing surveys and 
research into firms’ readiness); 

• reminder for firms to make sure 
they comply with the Statements of 
Principle for Approved Persons 
before RDR is implemented. 

The FSA will publish this newsletter 
every two months to update advisers on 
RRD implementation. The FSA is also 
establishing a new website 
(www.fsa.gov.uk/RDR) to consolidate 
its RDR information. 

FSA publishes RDR questions and 
answers 
The FSA published Finalised guidance: 
Top questions asked at the RDR 
roadshows (FG12/5) on 27 February 
2012 to answers questions on: 

• client-related activities that 
individuals can perform without 
being RDR-qualified; 

• help accredited bodies will give to 
advisers 

• how structured continual 
professional development differs 
from unstructured continual 
professional development 

• various issues relating to being 
independent or restricted 

• adviser charging and how this 
impacts the principle of treating 
customers fairly. 

FG12/5 provides a list of the top 11 
questions posed to the FSA by firms 
and advisers during the FSA’s RDR 
roadshows and its responses. This Q&A 
provides firms with more guidance on 
the FSA’s policy intentions and 
directions. 

MiFID  
ESMA Securities and Markets 
Stakeholder Group responds to MiFID 
consultations  
In February the ESMA Securities and 
Markets Stakeholder Group (SMSG) 
published its responses to two recent 

http://www.fsa.gov.uk/pubs/other/rdr-guide.pdf
http://www.fsa.gov.uk/pubs/other/rdr-guide.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/rdr4.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/rdr4.pdf
http://www.fsa.gov.uk/RDR
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
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ESMA consultations to update MiFID 
rules.  ESMA consulted in December 
2011 on a proposal to amend the 
MiFID suitability rules and a proposal 
to amend the MiFID compliance rules.   

SMSG’s compliance consultation 
response focuses on proportionality 
and seeks to ensure that ESMA’s  
requirements are not so substantial that 
they preclude small and medium-sized 
investment firms from entering the 
market.  However, SMSG acknowledges 
that ‘staff headcount should not be used 
as a justification for not having an 
adequate compliance function’. 

February 2012 ESMA published all 
compliance consultation responses 
approved for publication here. 

SMSG’s suitability consultation 
response advises ESMA that: 

• the guidelines should apply to all 
investment products 

• discussion and interaction are the 
preferred methods of establishing 
client information 

• advisers should have appropriate 
skills and responsibilities, similar 

to those established in the UK 
under RDR.  

ESMA published all suitability 
consultation responses approved for 
publication here. 

ESMA has committed to publishing a 
report and final guidelines for each 
issue in Q2 2012. 

EP publishes responses to MIFID II 
questionnaire 
On 22 November 2011 Mr. Markus 
Ferber, MEP and Rapporteur for MiFID 
II, published a questionnaire seeking 
stakeholder views the 20 October 2011 
draft legislative proposals.  The EP 
published the MiFID II questionnaire 
responses approved for publication on 
27 February 2012. 

The EP published 193 of more than 
4200 responses it received, including 
responses from the AIMA, BBA, 
European Banking Federation, 
Euroclear SA/NV European Central 
Securities Depositories Association, 
European Fund and Asset Management 
Association, European Private Equity 
and Venture Capital Association, 
Federation of European Securities 
Exchanges, FOA and PwC. 

HM Treasury and the FSA filed an 
extensive joint response which lauded 
MiFID II’s progress in accommodating 
market developments and post-crisis 
reforms, but also set out the UK’s 
concerns: 

• SME growth markets:  to develop a 
more ambitious scheme for 
alternative investment funding, 
such as inclusion of provisions for 
an angel investment 

• investor protection:  rules 
governing the sale of packaged 
retail investment products should 
be consolidated among MIFID and 
the Insurance Mediation Directive 

• review of proposals:  explain why 
the EC has rejected CESR 
recommendations on transparency 
and client categorisation 

• third country provisions:  give 
access of third country firms high 
priority to facilitate investment in 
EU businesses 

• automated trading and related 
issues: requirements forcing 
participants to remain in the 
market seem unfounded 

• Organised Trading Facility (OTF): 
requires clarity on purpose of 
proposal for broad ranging OTF 
category 

• product intervention powers:  more 
work needs to be done on how to 
coordinate the ESAs product 
banning powers with national 
regulators 

• commodities: the UK does not 
believe that position limits are 
effective in managing trading risks 

• transparency:  focus on correctly 
calibrating transparency schemes.   

The UK response notes that any 
proposals must be evidence based and 
supported by robust impact statements.   

Financial crime 
FATF publishes revised 
recommendations on combating 
financial crime 
The Financial Action Task Force 
(FATF) published updated standards 
Recommendations: The International 
Standards on Combating Money 
Laundering and the Financing of 
Terrorism & Proliferation on 16 
February 2012,following two years of 

http://www.esma.europa.eu/system/files/2012-smsg-11_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-11_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-12_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-12_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-12_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-12_0.pdf
http://esma.europa.eu/consultation/Guidelines-certain-aspects-MiFID-compliance-function-requirements
http://www.esma.europa.eu/system/files/2012-smsg-11_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-11_0.pdf
http://esma.europa.eu/consultation/Consultation-paper-guidelines-certain-aspects-MiFID-suitability-requirements
http://ec.europa.eu/internal_market/consultations/2010/mifid_en.htm
http://ec.europa.eu/internal_market/consultations/2010/mifid_en.htm
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
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extensive consultation.  180 
governments use the standards, which 
aim  to provide ‘a stronger framework 
to act against criminals and address 
new threats to the international 
financial system’.  

The following areas were revised: 

• policies and cooperation in anti 
money laundering and combating 
the financing of terrorism 
(AML/CFT) 

• preventive operational measures  

• improved transparency on 
beneficial ownership 

• powers and responsibilities of 
competent authorities.  

FATF’s response to the key issues 
raised during the consultation process 
is now available: FATF Response to the 
public consultations on the revision of 
the FATF Recommendations. 

FATF also published on 16 February 
2012 the following documents: 

• Public Statement which identifies 
17 countries with strategic 
AML/CFT deficiencies and FATF 
work to address those deficiencies. 

• Improving Global AML/CFT 
Compliance: on-going process 
which provides an update on 25 
countries which have action plans 
in place. It highlights jurisdictions 
that are not making sufficient 
progress in addressing their 
deficiencies. 

EC comments on FATF revised 
recommendations 
The EC issued a press release on 16 
February 2012, Frequently asked 
questions: European Commission 
takes action to meet the revised 
international standards adopted by the 
Financial Action Task Force (FATF), 
explaining how it will implement the 
revised FATF Recommendations on 
combating financial crime (published 
on the same day) and underlines its 
active participation as a full FATF 
Member , in the development of the 
revised standards. 

The statement provides a brief 
explanation on: 

• the current EU legislation, i.e. the 
Third Anti-Money Laundering 
Directive (the 3rd AMLD), which is 
based on FATF international 
standards 

• how EU Member States cooperate 
on AML matters within this 
framework 

• the context and purpose of revision 
by the FATF, and its focus on 
improving the effectiveness of 
existing regimes 

• the key changes introduced by the 
revised standards:  (1) introducing 
a risk-based approach, (2) 
improving transparency measures, 
(3) towards more effective 
international cooperation, (4) 
identification of clear operational 
standards, and (5) new threats & 
new priorities to be covered, such 
as financing of proliferation, 
corruption & politically exposed 
persons, tax crimes and terrorist 
financing. 

FATF has set a target date for 
commencing implementation at the 
end of 2013. The EC has already 
started work to meet this timeline and 
intends to adopt a legislative proposal 
to amend the 3rd AMLD by end 2012. 

JMLSG consults on revised AML 
guidance 
On 29 February 2012 the JMLSG 
published a consultation on its 
proposed amendments to the anti-
money laundering guidance under Part 
II (sector 3) of its December 2007 
Guidance.  The amendments reflect 
new requirements under the Electronic 
Money Regulations 2011. 

JMLSG aims to promulgate good 
practice in countering money 
laundering and to give practical 
assistance in interpreting the UK 
Money Laundering Regulations. This 
objective is primarily achieved by the 
publication of industry guidance which 
it has published since 2011.  The 
guidance provides clarification to 
electronic money issuers on customer 
due diligence and related legal 
requirements.   

The consultation is relevant to all 
electronic money issuers (defined in 
Regulation 2(1) of the Electronic Money 
Regulations 2011), including authorised 
electronic money institutions, 
registered small electronic money 
institutions and credit institutions with 
a Part IV permission under the FSMA 

http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/document/18/0,3746,en_32250379_32236992_49694738_1_1_1_1,00.html
http://www.fatf-gafi.org/document/49/0,3746,en_32250379_32236992_49694961_1_1_1_1,00.html
http://www.fatf-gafi.org/document/49/0,3746,en_32250379_32236992_49694961_1_1_1_1,00.html
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://www.jmlsg.org.uk/news/further-amendment-to-part-ii-of-2007-guidance-29-february-2012
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2000 to issue electronic money. The 
consultation may also be relevant for 
EEA authorised electronic money 
issuers who distribute their products in 
the UK.  

The consultation closes on 16 March 
2012. 

Other regulatory 
EC instigates wide-ranging review of 
Financial Conglomerates Directive 
On 20 February 2012, EC announced it 
is undertaking a ‘fundamental’ review 
of the Financial Conglomerates 
Directive (FICOD II) and is seeking 
public consultation on a host of issues 
related to the supervision of large and 
complex financial groups. 

The review assesses the ‘quick fix’ 
measures (see FICOD I- Directive 
2011/89/EU) which came into force on 
9 December 2011 and were designed to 
address specific problems with the 
Financial Conglomerates Directive 
(Directive 2002/87/EC). 

The EC seeks comments on the scope of 
the Directive, in particular its 
application to unregulated entities, 
such as special purpose vehicles. It is 
also consulting on the supplementary 

supervision of systemically relevant 
financial conglomerates and whether 
financial conglomerates should have 
mandatory stress testing. 

The EC is keen on getting a “European 
perspective” on group supervisory 
issues, including: 

• Whether group supervision should 
focus on the financial 
conglomerate’s head office and 
impose corrective measures on this 
entity, regardless of whether the 
entity is authorised. 

• The extent to which there should or 
can be discretion in the application 
of rules in the supervisory approach 
of cross-border and cross-sector 
groups. 

• Whether explicit new or amended 
legal provisions are necessary to 
achieve sound group-wide 
governance systems in Europe, or 
whether sufficient legally clear 
provisions already exist to 
implement the suggested 
principles. 

• Whether the European prudential 
framework should remain confined 
to enforceable capital- and liquidity 

ratios, or if additional provisions 
are necessary, as suggested by the 
Joint Forum, to ensure that a 
conglomerate's internal capital and 
liquidity policy is sufficient to meet 
the standards at all times in all of 
its authorized entities. 

The consultation closes on 19 April 
2012. The responses will inform the 
EC’s report on the fundamentals of the 
prudential supervision of financial 
groups, which is due in Q3 2012. 
Legislative proposals will follow in 
2013. 

EC consults on updates to EU company 
law  
On 20 February 2012 the EC launched 
A Consultation on the Future of 
European Company Law, an on-line 
questionnaire designed to obtain the 
public’s views on modernisation of the 
current EU company law framework.  
This public consultation follows an 
academic report published in May 2011, 
Report of the Reflection Group on the 
Future of EU Company Law, which 
sets forth recommendations on 
increasing cross-border mobility, the 
contribution of corporate governance 

and investors to long-term viability, 
group company structuring in Europe.   

European company law harmonises 
shareholder protection rules, creditor 
rights and other corporate stakeholder 
rights and obligations across Member 
States.  Harmonised EU company law 
allows companies to offer services and 
products more efficiently to customers 
across several jurisdictions.  European 
companies have benefitted by increased 
cross-border trading and e-commerce 
opportunities.  However, the growth 
and continuing development of cross-
border activities requires the EU to 
continue to adjust its legal framework, 
established more than 40 years ago, to 
reflect new commercial and operating 
practices.    

The on-line questionnaire seeks the 
public’s views on the following subjects: 

• objectives of European company 
law 

• scope of European company law 

• codification of European company 
law 

• future of company legal forms at 
European level 

http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
http://ec.europa.eu/yourvoice/ipm/forms/dispatch?form=companylaw2012&lang=en
http://ec.europa.eu/yourvoice/ipm/forms/dispatch?form=companylaw2012&lang=en
http://ec.europa.eu/yourvoice/ipm/forms/dispatch?form=companylaw2012&lang=en
http://ec.europa.eu/yourvoice/ipm/forms/dispatch?form=companylaw2012&lang=en
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• cross-border mobility for 
companies, groups of companies 

• capital regime for European 
companies.  

Based on findings from this 
consultation Commissioner Barnier, 
European Commissioner for Internal 
Markets and Services, is expected to 
announce possible initiatives on 
corporate governance and company law 
in mid-2012.   

The consultation closes on 14 May 
2012. 

EP publishes report on CCD 
implementation findings 
On 01 February 2012, the EP’s 
Committee on Internal Market and 
Consumer Protection (the Committee) 
published a study into the 
Implementation of the Consumer 
Credit Directive  (dated January 2012) 
reviewing implementation in 14 
Member States.  As well as considering 
the implementation of the Consumer 
Credit Directive 2008/48/EC (CCD) 
itself, the study considered the extent to 
which Member States had applied the 
CCD's provisions to credit agreements 
falling outside the CCD's scope. 

The CCD, which came into effect in May 
2008, required Member States to 
harmonise tricky consumer credit 
legislation across very different legal 
systems in a relatively short period of 
time. The study concluded that the time 
period for transposition was ‘very short’ 
given the relatively complex subject 
matter of the Directive. This complexity 
led to delays in transpositions in some 
of the Member States. The study also 
pointed to incorrect implementation of 
the Directive in some cases which 
subsequently required further 
amendments to national legislation.  
However, the Committee found that 
overall most of the fully harmonised 
aspects of the CCD were been 
transposed correctly. 

This study of implementation process 
for CCD may provide useful insights as 
to how future financial legislative 
reforms across the EU may pan-out. In 
particular it highlights the need to 
consider carefully whether the 
proposed implementation timeframe is 
workable for directives dealing with 
legislative and regulatory changes in 
complex areas. 

FSA updates progress on 2011/12 
Business Plan  
The FSA published its Milestones for 
2011/2012 on 16 February 2012 to 
communicate its progress against its 
2011/12 Business Plan.  Whilst the FSA 
made progress against most of its key 
priorities, it noted delays in the 
following areas: 

• Policy Statement on the Mortgage 
Market Review delayed from Q1 
2012 to Q2/Q3 2012. This is due to 
the delayed publication of the 
related consultation paper. 

• Consultation Paper and Policy 
Statement on Guidelines on 
Common Reporting (COREP) 
delayed until the next financial year 
due to delays in implementation of 
EU legislation. The FSA will deliver 
these documents as part of its 
wider CRD IV programme.  

• Compensation Review Consultation 
Paper delayed from Q4 2011 to 
March 2012. 

The FSA reported on its progress up to 
31 December 2011 and it would have 
been more helpful if the report reflected 
the position up to the end of February 

2012.  However of the revised 
publication dates are still helpful. The 
next update will be published in April 
2012.  

FSA consults on 2012/13 budget 
increases  
The FSA published its consultation 
Regulated fees and levies: Rates 
proposals 2012/13 (CP 12/3) on 2 
February 2012 containing the proposed 
regulatory fees required in 2012/13 to 
meet its annual funding requirement 
(AFR). This consultation also sets out 
the fees and levies required by FOS, 
FSCS and the Money Advice Service 
(MAS) to carry out their roles in 
2012/13. 

The FSA’s AFR for 2012/13 is £578.4m, 
a 15.6% increase on 2011/12. In real 
terms, this amount represents an 
increase of £105.4m for firms on 
2011/12 (or 25.4% increase) because 
whilst the AFR has increased the FSA’s 
revenue from enforcement actions has 
decreased on 2011/12, meaning firms 
are required to fund the gap.  

The AFR has increased sharply for 
2012/13 to account for transitional 
arrangements to the new regulatory 
structure established under the Bill, 

http://www.europarl.europa.eu/document/activities/cont/201201/20120130ATT36564/20120130ATT36564EN.pdf
http://www.europarl.europa.eu/document/activities/cont/201201/20120130ATT36564/20120130ATT36564EN.pdf
http://www.fsa.gov.uk/pubs/plan/fsa_milestones11_12.pdf
http://www.fsa.gov.uk/pubs/plan/fsa_milestones11_12.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-03.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-03.pdf
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including the implementation of PRA 
and FCA, staff pay rises at the FSA and 
investment in new IT infrastructure.  

Allocation of this increased funding 
requirement is focused on staff relating 
to deposit acceptors (25.2% increase), 
insurers general (36.7% increase), 
insurers-life (37.3% increase), firms 
dealing as principal (43.7% increase) 
and fund managers (32.4% increase).  
Increases for these sections reflect the 
FSA’s focus on more intensive and 
intrusive supervision for these firms as 
well as the higher rates of enforcement 
actions against these types of firms.  

In contrast advisers, dealers and 
brokers that hold client money/assets 
have seen their contribution decrease 
by 19% and corporate finance advisers 
by 35.9% to reflect less focus on these 
areas due to a decrease in enforcement 
actions. 

The funding of MAS represents a 98.6% 
increase to £86.8m (from £43.7m in 
2011/12), due to MAS’ recently 
expanded role in providing a free 
advisory service to the public and the 
coordination of debt advice. The fee for 
coordinating debt advice (£40.5m) will 
be apportioned between deposit-takers 

and home finance providers and 
administrators.  

The FSA will continue to levy a separate 
special project fee for its 
implementation of Solvency II which 
will be £25.9m for 2012/13, a small 
decrease from the 2011/12 levy of 
£26.8m.  

The period for comment on the fees and 
levies to be imposed for authorised 
firms closes on 2 April 2012.  

The FSA is also consulting on: 

• Payment service provides and 
electronic money issuers – change 
method of applying application and 
periodic fees to avoid cross-subsidy 
(period for comment ends on 2 
April 2012).  

• Regulatory reporting changes to 
Part J of the Retail Mediation 
Activities Return (RMAR) – to 
allow firms to report their annual 
regulated income, as proposed in 
CP 11/21 (period for comment 
ended on 29 February 2012).  

• Restructuring special project fees – 
propose to amend the hourly rates 
used for internal project accounting 

purposes (period for comment ends 
on 2 April 2012).  

• Valuing derivatives in fund 
management – clarify how fund 
managers should calculate the 
value of derivatives for overlay 
portfolios to reduce the risk of 
inconsistent reporting across 
different fund managers (period for 
comment ends on 2 April 2012).  

The FOS published our plans and 
budget for 2012/2013 in January 2012 
and was covered in the February 
edition of Being Better Informed.  

FSA publishes Handbook Notice 117  
The FSA published Handbook Notice 
117 on 27 February 2012 which details 
the changes to the FSA Handbook 
following FSA Board approval of two 
instruments on 23 February 2012.  

• Training and Competence 
sourcebook (TC): the list of 
qualifications that can be 
completed by advisers is updated, 
following consultation on this area 
in CP 11/27. FSA received no 
response to its proposals so has 
implemented them as planned. 

• Conduct of Business sourcebook 
(COBS) and Perimeter Guidance 
manual (PERG): guidance is added 
to COBS, following CP11/26, on 
treatment of trail commission and 
adviser charging rules under RDR.  
PERG is amended to include a new 
section setting out whether or not 
various recommendations by an 
adviser amount to new advice.  

The changes to the TC sourcebook 
became effective on 24 February 
2012.  The changes to COBS and PERG 
will become effective when RDR is 
implemented on 31 December 2012.  

FSA publishes policy development 
update  
The FSA published edition Policy 
development update number 144 on 24 
February 2012. The policy development 
update is published monthly and 
provides: 

• lists of publications issued since the 
last edition 

• information on recent Handbook 
developments 

• other publications (consumer 
publications, Guidance 

http://www.fos.org.uk/publications/pdf/plan-budget-2012-13.pdf
http://www.fos.org.uk/publications/pdf/plan-budget-2012-13.pdf
http://www.fsa.gov.uk/static/pubs/handbook/hb-notice117.pdf
http://www.fsa.gov.uk/static/pubs/handbook/hb-notice117.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/pdu-newsletter-feb12.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/pdu-newsletter-feb12.pdf
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Consultations and Finalised 
Guidance) 

• an updated timetable for 
forthcoming publications. 

We advise firms to review FSA’s 
publication plans. We also provide a 
consolidated list of regulatory 
developments in our Being Better 
Informed Calendar. 

FSA fines Santander £1.5 m over 
structured products 
FSA fined Santander UK PLC 
(Santander) £1.5m for selling £1.2bn of 
“guaranteed” stock market-linked 
bonds without making it clear to 
consumers that they would be excluded 
from the compensation if the bank 
failed.  

Clients who purchased the bank’s range 
of structured products began to query 
the extent of financial protection they 
were entitled to in 2008, following the 
collapse of Lehman Brothers, but 
Santander did not clarify its position 
until January 2010. According to the 
FSA, the bank continued to sell 
investments between the date it 
discovered that some would only be 
covered by the compensation scheme in 

limited circumstances, and the date it 
informed new customers of these 
limitations. 

The regulator said Santander 
acknowledged it could have changed its 
product literature and training 
materials more quickly. The FSA 
expects that when firms provide 
customers with literature about 
products, the information is correct and 
unambiguous to allow investors to 
make informed decisions about 
whether to invest. 

The fine demonstrates the FSA’s 
attempt to take a more active approach 
towards consumer protection ahead of 
next year’s transformation of financial 
regulation and the introduction of the 
FCA which will be granted greater 
powers to intervene and ban financial 
products. 

Although investors with deposit based 
products are entitled to compensation if 
the financial institution fails, 
investment structured products, such 
as Santander’s Guaranteed Capital Plus 
and Guaranteed Growth Plan, are only 
eligible for Financial Services 
Compensation Scheme protection if the 

product has been mis-sold or 
mismanaged. 

The regulator has since published 
industry guidelines for the design and 
marketing of complex investment 
products to make this distinction clear 
to consumers.  

FSCS publishes plan and budget for 
2012/13  
The FSCS published its Plan and 
Budget: 2012/13 on 2 February 2012. 
This paper sets out the indicative levy 
that firms will have to pay to the FSCS 
during 2012/13 and its plans next year.  

The FSCS estimates it will require 
£221m in 2012/13, an increase of £4m 
on 2011/12. The increase reflects 
FSCS’s estimate that payment 
protection insurance (PPI) claims will 
continue to rise. FSCS also expects 
further claims against credit unions, 
due to the continuing adverse financial 
conditions. The general insurance 
sector will again be the biggest 
contributor, with a £120m contribution 
to the levy.  

The FSCS estimates that an interim levy 
of at least £40m might be required 
before the end of March 2012 for 

failures in the investment 
intermediation sector. FSCS also 
indicates that deposit-taking firms will 
be required to contribute around 
£360m to pay interest on government 
loans relating to major bank failures in 
2008/9.  The indicative levy does not 
contain any provisions to cover 
payments to customers of MF Global.   

The FSCS’s plan for the year ahead 
includes: 

• raising awareness of its existence 
and terms with the general public 

• increasing consumer 
communication channel 

• examining new IT systems to 
support faster payouts 

• streamlining and consolidating its 
processes 

• continually improving the quality of 
services provided 

• enhancing its outsourcing 
arrangements 

• transforming its culture to a more 
proactive and accountable 
organisation. 

http://www.fsa.gov.uk/library/communication/pr/2012/017.shtml
http://www.fsa.gov.uk/pubs/guidance/gc11_27.pdf
http://www.fscs.org.uk/uploaded_files/Publications/Plan_and_Budget/plan-and-budget-2012-13.pdf
http://www.fscs.org.uk/uploaded_files/Publications/Plan_and_Budget/plan-and-budget-2012-13.pdf
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The FSCS also discusses its support for 
the funding review due to be published 
by FSA this year. Given the escalating 
financial demands made by regulatory 
bodies on firms, the industry is likely to 
take a keen interest in this review. 

 

Accounting1  

FRC publishes report on ‘comply or 
explain’ 
On 15 February 2012 FRC published 
the Report of discussions between 
companies and investors: What 
constitutes an explanation under 
'comply or explain'? with findings from 
discussions held between senior 
company and investor representatives. 
The report notes that UK companies 
achieve a high level of compliance with 
the FRC’s 2010 UK Corporate 
Governance Code (the Code). The 
majority of companies who do not 
comply with one or more provisions of 
the Code provide a full explanation of 
their reasons. However, a minority do 
not and the paper is intended to help 
address this gap by setting out FRC’s 
expectations. 

                                                             

1 This section includes accounting developments 
with a direct or potential impact on the financial 
services industry only. For a complete update on 
accounting developments in the UK visit 
http://www.pwc.co.uk/eng/services/ifrs_services
.html 

The paper sets out basic requirements 
for a non-compliance explanation 
under the Code: 

• description of the background of 
the issues 

• clear rationale which is specific to 
the company 

• whether the deviation from the 
Code's provisions is limited in time 

• alternative measures that the 
company is taking to deliver on the 
principles set out in the Code and 
mitigate any additional risk. 

The FRC is serious about improving 
these standards.  In its December 
report Developments in Corporate 
Governance 2011: The Impact and 
implementation of the UK Corporate 
Governance and Stewardship Codes 
FRC suggested that shareholders could 
be invited to contact the Financial 
Reporting Review Panel if a company 
failed to respond to a request for a 
clearer explanation. 

FRC has been actively combating a 
European threat to make corporate 
governance statements ‘regulated 
information’ within the meaning of the 

EU Transparency Directive 
2004/109/EC.  To this end, FRC has 
been working to improve the quality of 
comply-or-explain explanations in 
annual reports, believing that ‘the right 
way to address current corporate 
governance challenges is to make the 
existing system work better rather than 
to introduce new prescriptive 
regulation’. 

IFRS news  
IFRS news is PwC's monthly newsletter 
highlighting developments at the IASB. 
The February 2012 edition 
addresses: 

• Eurozone and 2011 financial 
reporting  

• interview with IASB chairman 
Hans Hoogervorst  

• IFRS quiz - debt versus equity.  

Accounting Briefing  
PwC produces an Accounting Briefing 
looking at practical issues for the UK.  
The February 2012 edition 
addresses: 

• UK GAAP proposals 

• Accounting impact of eurozone 
troubles 

http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/documents/pagemanager/Corporate_Governance/UK%20Corp%20Gov%20Code%20June%202010.pdf
http://www.frc.org.uk/documents/pagemanager/Corporate_Governance/UK%20Corp%20Gov%20Code%20June%202010.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
https://pwcinform.pwc.com/inform2/content?action=resource&id=0000000563452544.pdf
https://pwcinform.pwc.com/inform2/content?action=resource&id=0000000569079780.pdf
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• Country and currency risk – 
regulator’s view 

FRRP priority sectors for 2012/3. 

The future of UK GAAP  
All firms reporting under UK GAAP will 
be impacted by the ASB project on the 
Future of UK GAAP.   

On 30 January 2012 ASB published 
financial reporting exposure drafts 
(FREDs) setting out revised proposals 
for the future of financial reporting in 
the UK and Republic of Ireland. A 
single new FRS (the Financial 
Reporting Statement applicable in the 
UK and the Republic of Ireland) will 
replace the existing suite of FRSs and 
SSAPs.  Details of the proposals are on 
ASB’s website and are summarised in 
PwC’s Straight Away publication.  At 
the same time the ASB also issued a 
discussion paper on the options for the 
future of insurance accounting in the 
UK and Republic of Ireland, which is 
considered in our Hot Topic 
publication.  

In a press release Gail Tucker, PwC 
partner, said: 

UK insurers have vital choices 
to make. The first is to make 

their voices heard and respond 
to the ASB.  The outcome of the 
ASB’s approach to accounting 
for insurance contracts is likely 
to have a significant influence 
on whether an insurer will 
want to stick with UK GAAP or 
move to full IFRS. Those in the 
life insurance sector will be 
particularly affected by these 
proposals.   
 
Given the delay in the 
finalisation of the new IFRS for 
insurance contracts and the 
new Solvency II regulatory 
regime due to be implemented 
in 2014, insurers will not want 
to find themselves in No-Man’s 
Land until the revised 
accounting for insurance 
contracts under IFRS is 
clarified. 

The consultation period ends on 30 
April 2012 and the new requirements 
are expected to apply from 1 January 
2015 (with early adoption permitted).  

IASB Insurance Contracts 
Project 
IASB is working alongside the FASB to 
develop a harmonised IFRS for 
insurance contracts.   The IASB’s 
updated work plan includes details of 
the project timetable as of 1 February 
2012.   A review draft or revised 
exposure draft (ED) is now timetabled 
for the second half of 2012, rather than 
the first half of the year as previously 
planned. 

On 21 December 2011 IASB published 
an updated summary of how the 
proposals in the Insurance Contracts 
ED would change as a result of IASB 
and FASB's tentative decisions. In 
addition, the webpage contains working 
drafts of revised wordings 
implementing some of the tentative 
decisions made.  On 5 January 2012 
IASB published an updated high level 
summary of progress on this project.   
For more background information see 
PwC’s webpage on this project.   

The IASB and FASB boards continued 
their discussion on this project on 27 
and 28 February 2012, (see PwC 
summary).  On the first day the Boards 
discussed: 

1. Eligibility criteria and 
mechanics of the premium 
allocation approach (PAA).  The 
Boards confirmed FASB’s views on 
PAA as a separate, stand alone 
model, whereas IASB views PAA as a 
proxy to the building block approach 
(BBA). However, the Boards agreed 
on the draft criteria to identify 
contracts eligible for the PAA, 
subject to amendment.  IASB will 
also in principle use PAA as long as 
it approximates to BBA.  However, 
FASB will require the use of PAA 
only if the criteria are met.   The 
Boards agreed a number of practical 
expedients in relation to the 
mechanics of the PAA. 

2. Onerous contracts. The Boards 
decided that the expected cash flows 
should not be discounted for both 
identification and measurement of 
onerous contracts when deliberating 
the PAA contracts test for which the 
undiscounted incurred claims 
practical expedient has been elected. 

3. Measurement of infrequent, 
high severity events. The Boards 
decided that an insurer should not 
update period-end cash flow 

http://www.frc.org.uk/asb/technical/projects/project0072.html
https://pwcinform.pwc.com/inform2/show?action=informContent&id=1218315001118218
http://www.frc.org.uk/documents/pagemanager/asb/Future_of_UK_GAAP/FRED_Jan_2012/20120130%20-%20Insurance%20accounting%20in%20the%20UK_FINAL.pdf
https://pwcinform.pwc.com/inform2/show?action=applyInformContentTerritory&id=1227022902166602&tid=76
http://www.ifrs.org/Current+Projects/IASB+Projects/IASB+Work+Plan.htm
http://www.ifrs.org/NR/rdonlyres/9316E235-F812-4166-94D6-030CB9FF5B2A/0/EffectofBoarddecisionsonEDDec2011.pdf
http://www.ifrs.org/NR/rdonlyres/BBD2FED7-3A93-47BF-A5F9-8B9857C4619F/0/Projectoverview5Janrev.pdf
http://www.ifrs.org/NR/rdonlyres/BBD2FED7-3A93-47BF-A5F9-8B9857C4619F/0/Projectoverview5Janrev.pdf
http://www.pwc.com/gx/en/insurance/IFRS/progress.jhtml


       
Introduction Banking and Capital 

Markets 
Asset Management Insurance Monthly calendar PwC insights Glossary 

 

FS regulatory, accounting and audit bulletin - February 2012 PwC • 27 

estimates in light of the occurrence 
or non-occurrence of insured events 
after the balance sheet date. 

4. Unbundling of goods and 
services components from 
insurance contracts. The Boards 
agreed that, in principle, the criteria 
for identifying the ‘distinct’ nature 
of such goods and services from the 
Revenue Recognition project should 
be used. 

On the second day, an IASB-only 
session, the IASB discussed financial 
instruments with discretionary 
participation features. The Board voted 
to include financial instruments with 
discretionary participation features 
within the scope of the insurance 
contract standard. However, this 
approach will be limited to contracts 
issued by insurers. 

Tax 

European financial transaction tax: 
where we are now 
In the wake of the financial crisis there 
were calls for the introduction of 
additional taxes on the financial sector. 
The EU has taken the lead in pushing 
for the introduction of a Financial 
Transactions Tax (FTT).  In September 
2011, a draft EU Directive was released 
which includes a proposed 
implementation date of 1 January 2014. 

Under these proposals the FTT would 
apply to any financial transactions 
where at least one of the parties is 
established in an EU Member State and 
either that party or another party 
involved is a Financial Institution. 
While the proposed rates are low, the 
scope of the tax is large given the 
breadth of “financial transactions” and 
parties qualifying as “financial 
institutions”. 

In parallel, France has developed its 
own FTT proposal.  A French bill, 
released in February 2012, applies a 
different basis of taxation than the draft 
EU Directive. The French proposal is 

based not on the residence of the 
parties to the transaction, but rather on 
the type of securities traded. In this 
respect, the French model more closely 
resembles the UK’s stamp duty regime. 

The political atmosphere surrounding 
the proposals is highly charged, but 
there is a political commitment across a 
significant part of Europe to implement 
a European FTT. The Finance Ministers 
of 9 Member States recently sent a 
letter to the Danish EU presidency 
asking to fast-track the process for a 
FTT noting that they ’would appreciate 
if […] discussions started on 
compromise proposals to overcome any 
difficulties that might have arisen’. 

The coming months should provide 
further clarity on the direction and 
shape of both proposals, including 
whether the French model influences 
the shape of the EU Commission’s 
proposal. Given the significant impacts 
of these proposals, institutions should 
carefully monitor FTT developments to 
ensure they are well placed to assess the 
impact to their businesses. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information, please refer to 
our Global FS Tax Newsflashes: 

http://www.pwc.com/sg/en/tax-
newsflash/index.jhtml 

http://www.pwc.com/sg/en/tax-
newsflash/archive.jhtml   

http://www.pwc.com/sg/en/tax-newsflash/index.jhtml
http://www.pwc.com/sg/en/tax-newsflash/index.jhtml
http://www.pwc.com/sg/en/tax-newsflash/archive.jhtml
http://www.pwc.com/sg/en/tax-newsflash/archive.jhtml
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Regulation 

Alternative investments 
ESMA publishes AIFMD discussion 
paper  
ESMA published its Discussion paper 
on ESMA’s policy orientations on 
possible implementing measures under 
Article 3 of the Alternative Investment 
Fund Managers Directive (the 
Discussion Paper) on 23 February 
2012.  

The Discussion Paper is ESMA’s first 
step in drafting the regulatory technical 
standards (RTS) for AIFMD.  ESMA 
seeks industry opinion on the following 
four areas: 

• Definition of an AIFM: AIFMs can 
delegate both risk management and 
portfolio management functions 
but still remain an AIFM, although 
they cannot delegate the whole of 
both functions to other entities at 
the same time.  AIFMs should also 
be capable of providing and 
remaining responsible for portfolio 
and risk management services, to 
avoid being a “letter-box” entity.  

• Definition of an AIF: holding 
companies, joint ventures, family 
office vehicles and insurance 
contracts (all of which are exempt 
from AIFMD) are not defined. 
However, the Discussion Paper 
does ask whether industry requires 
more clarification on the scope of 
these exemptions.   
 
ESMA proposes to carry out further 
work on indentifying AIFs which 
may fall outside the scope of the 
investment strategy.  ESMA also 
proposes how certain terms used in 
the definition of an AIF should be 
considered. ESMA will establish in 
due course to proportionately apply 
the AIFMD requirements to open-
ended and closed-ended funds.  

• Treatment of UCITS Management 
Companies: as per AIFMD, UCITS 
Management Companies are 
eligible to be AIFMs. AIFMs can 
also delegate services to UCITS 
Management Companies without 
such persons becoming an AIFM.  

• Treatment of MiFID firms and 
Credit Institutions: ESMA is clear 
that whilst MiFID firms and Credit 

Institutions can provide services to 
the AIFM, as a delegate of the 
AIFM, they cannot be authorised as 
an AIFM. 

The consultation closes on 23 March 
2012, with a consultation paper 
scheduled to be released in Q2 2012. 

EP publishes report on state of EU 
venture capital  
EP’s Committee on Industry, Research 
and Energy published a study looking 
at the Potential of Venture Capital in 
the European Union on 9 February 
2012. The study provides an overview 
of the status of the EU venture capital 
industry and the problems it faces, 
including: 

• low supply of investment 
opportunities:  there are relatively 
few technology enterprises with the 
potential for high-growth in Europe 

• low demand appetite: demand is 
weak due to low fundraising levels 
available from private institutional 
investors and a low number of 
qualified, experienced, suitable 
venture capital funds 

• thin markets:  there are difficulties 
in matching the supply and 
demand sides’ objectives.  

The study also highlights that venture 
capital has not historically been 
popular in the EU due to low 
investment returns.  Further, the study 
notes other structural and cultural 
obstacles to venture capital investment 
in Europe: double taxation rules in 
some Member States, low levels of 
venture capital experience and cultural 
attitudes that inhibit risk-taking 
(perpetuated by harsh bankruptcy 
rules).  

A recently proposed regulation to 
establish European Venture Capital 
Funds with passport marketing rights 
may not be successful because it does 
not address these factors, particularly 
double taxation. 

The solutions posed by the study 
include: 

• developing policy initiatives which 
support larger venture capital 
funds 

• focussing policy initiatives affecting 
investment from not just in the EU, 
but globally, particularly from the 

http://www.esma.europa.eu/system/files/2011_121.pdf
http://www.esma.europa.eu/system/files/2011_121.pdf
http://www.esma.europa.eu/system/files/2011_121.pdf
http://www.esma.europa.eu/system/files/2011_121.pdf
http://www.esma.europa.eu/system/files/2011_121.pdf
http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=66851
http://www.europarl.europa.eu/committees/en/studiesdownload.html?languageDocument=EN&file=66851
http://ec.europa.eu/internal_market/investment/docs/venture_capital/111207-proposal_en.pdf


       
Introduction Banking and Capital 

Markets 
Asset Management Insurance Monthly calendar PwC insights Glossary 

 

FS regulatory, accounting and audit bulletin - February 2012 PwC • 30 

US which has a mature venture 
capital industry 

• changing rules on taxation and 
bankruptcy 

• considering EU subsidies for 
venture capital investment. 

Any developments which increase the 
availability of venture capital in Europe 
will require significant input at EU and 
Member State level to coordinate the 
complex corporate law, tax, regulatory 
and other factors to achieve a more 
favourable investment environment. 

HFSB publishes revised standards  
The Hedge Fund Standards Board 
(HFSB) published its updated The 
Hedge Fund Standards (Standards) on 
17 February 2012, following  
consultation in August 2011.  

HFSB stated that due the financial 
crisis it placed more emphasis on 
investor disclosures, risk management, 
valuation and safeguards to prevent 
market abuse.   

Commenting on the revised Standards, 
Dame Amelia Fawcett, chairman of 
HFSB, said:  

The changes to the Standards 
make them more suitable for 
managers outside the 
European market which have a 
different governance structure 
and our priority now is to build 
on the growing interest in Asia 
and the US. 

Nearly 60 hedge fund managers, 
managing $230bn assets under 
management, are signatories to the 
Standards.  Signatories of the 
Standards follow a ‘comply or explain’ 
regime with respect to the Standards.  
Hedge fund managers have until 1 
September 2012 to either comply 
with the revised Standards or disclose 
their reasons for non-compliance.  

FSA publishes hedge fund holdings 
analysis  
FSA published Assessing the possible 
sources of systemic risk from hedge 
funds on 29 February 2012.  This report 
is based on the results of the most 
recent FSA Hedge Fund Survey 
(September 2011) and its Hedge Funds 
as Counterparty Survey (October 2011).  

FSA estimates that the hedge fund 
managers surveyed control assets 
under management of $400bn, which 

is between 16%-23% of the global hedge 
fund industry.  

The report stated that for the funds 
surveyed: 

• Net investment returns averaged 
around -2% (compared to average 
returns of 7% in the previous 
survey) for the survey period. Only 
43% of funds report positive 
returns. 

• Aggregate assets under 
management fell by 1.6%. 

• Sizable long and short exposures 
were held in listed equities 
(predominantly in US markets), 
long-dated G10 bonds and credit 
default swaps. 

• Holdings include approximately 7% 
of the value of the outstanding 
global convertible bond market.  

• Repo contracts (lending an asset to 
counterparty in exchange for cash 
financing) provide the most 
common form of borrowing.  

• Aggregate leverage has changed 
little since the surveys commenced 
and is around 3.5 times NAV under 
the gross exposure measure.  

• Counterparty exposures remains 
fairly concentrated among five 
banks. The banks have tightened 
their financing terms for hedge 
funds since the financial crisis. 

The survey informs the FSA’s 
supervisory approach to fund 
managers. The next edition of the 
hedge fund survey results is due out 
October 2012.   

Capital and liquidity 

Joint Forum reports on intra-group 
support measures 
The Joint Forum published a “Report 
on intra-group support measures” 
providing an overview and analysis of 
the types and frequency of intra-group 
support measures on 14 February 2012. 

The report findings, based on a survey 
of 31 financial institutions 
headquartered in Europe, North 
America and Asia, are geared towards 
helping supervisors to understand the 
use of intra-group support measures.  
The report should also be interesting 
for firms, particularly as it supplies 
some useful bench-marking 
information. 

http://www.hfsb.org/sites/10188/files/hedge_fund_standards_-_february_2012.pdf
http://www.hfsb.org/sites/10188/files/hedge_fund_standards_-_february_2012.pdf
http://www.fsa.gov.uk/pubs/other/hedge_funds.pdf
http://www.fsa.gov.uk/pubs/other/hedge_funds.pdf
http://www.fsa.gov.uk/pubs/other/hedge_funds.pdf
http://www.bis.org/publ/joint28.pdf
http://www.bis.org/publ/joint28.pdf
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The findings show that intra-group 
support measures can vary from firm to 
firm, depending on the regulatory, legal 
and tax environment, the management 
style of the particular institution, and 
the cross-border nature of the business. 
The most common types of intra-group 
support measures included: committed 
facilities, subordinated loans and 
guarantees.  

Internal support measures generally 
were provided on a one-way basis 
(usually downstream from parent to a 
subsidiary). However, loans and 
borrowings were provided in some 
groups on a reciprocal basis. The Joint 
Forum found no evidence that intra-
group support measures were 
implemented on anything other than an 
arm’s length basis, or resulted in the 
inappropriate transfer of capital, 
income or assets from regulated entities 
or in a way which led to ‘double-
gearing’ of capital. 

The majority of financial institutions 
surveyed have centralised capital and 
liquidity management systems. Having 
a centralised system promotes the 
efficient management of a group’s 
overall capital level and helps maximise 

liquidity while reducing the cost of 
funds, according to respondents. 
However, those firms that favour a 
‘self-sufficiency’ approach pointed out 
that the centralised approach increases 
contagion risk within a group in the 
event of distress at any subsidiaries. 

The findings should inform ongoing 
thematic work being conducted by the 
FSB on systemic risk and, more 
generally, with the EU crisis 
management regime which the EC 
expects to issue soon (and other 
structural and resolution regimes 
adopted locally). 

Market structure 
Trilogue reaches agreement on EMIR; 
ESMA prepares for ‘Level 2’ text 
On 9 February 2012 the Council 
reached political agreement with the EP 
and the EC on Level 1 primary 
legislation for EMIR, clearing the way 
for EMIR’s passage when the EP votes 
on 28 March 2012.  To complete the 
trilogue process, EMIR will require 
final Council endorsement.  It will come 
into force when published in the 
Official Journal.   

According to a recent version of the 
EMIR text, delegated acts, Level 2 rules 
and other the measures required to 
implement the Level 1 text should be 
agreed by 30 June 2012.  To meet the 
impending implementation deadlines, 
ESMA published a discussion paper on 
16 February 2012. The discussion paper 
covers over-the-counter (OTC) 
derivatives, central counterparties and 
trade repositories.   

ESMA seeks stakeholder views on a 
wide range of issues related to OTC 
derivatives, including: 

• clearing obligations 

• types of indirect clearing 
arrangements 

• non-financial counterparties 

• clearing thresholds 

• timely confirmation 

• marking-to-market and marking-
to-model 

• reconciliation of non-cleared OTC 
derivative contracts 

• portfolio compression 

• dispute resolution 

• intra-group exemptions. 

ESMA seeks quantitative evidence to 
help it undertake a cost-benefit analysis 
on the proposed measures. Recognising 
that firms will be required to 
implement significant technological 
and operational changes to comply with 
the regulation, ESMA also seeks 
estimates from firms on 
implementation timeframes.  A full 
section of the discussion paper is 
dedicated to central counterparties 
(CCP), which sets out ESMA’s 
views on CCP organisational 
requirements, including governance 
arrangements, compliance policy and 
procedures, information technology 
systems, reporting lines and 
remuneration policy. 

ESMA is required to define the type of 
collateral considered highly liquid and 
the conditions under which bank 
guarantees may be accepted as 
collateral.  Based on the elements 
stated in the discussion paper, ESMA 
will likely develop collateral standards 
which address: currency denomination, 
rules or standards for depositaries, 
transferability, credit and market risk, 
the existence of a liquid and diversified 

http://www.esma.europa.eu/system/files/2012-95.pdf
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markets and the pro-cyclicality (or 
‘wrong-way’) risk.  

The final section focuses on trade 
repositories, particularly the content 
and format of the information to be 
reported, the content ESMA 
registration and possible disclosures to 
the relevant authorities.  

The consultation ends on 19 March 
2012. ESMA has organised a public 
hearing on 6 March 2012 to give 
stakeholders an opportunity to express 
their views. 

IOSCO publishes criteria for clearing 
OTC derivatives  
IOSCO published Requirements for 
Mandatory Clearing on 29 February 
2012, in response to FSB’s request for a 
report on coordinating the approach to 
clearing of OTC derivatives and 
reducing regulatory arbitrage, in its 
2012 report Implementing OTC 
Derivatives Market Reforms. 

IOSCO’s report outlines 17 
recommendations that authorities 
should adopt when establishing rules 
for mandatory clearing of over-the-
counter (OTC) derivatives.  The report 
discusses two approaches to 

determining when a product or contract 
should be subject to mandatory 
clearing.  The bottom-up approach 
considers products that a CCP proposes 
to or is authorised to clear. The top-
down approach considers products that 
should be assessed for a mandatory 
clearing obligation, but no CCP clearing 
or seeking to clear that product.  

Reforms of the OTC derivative markets 
in the EU and US are already well-
advanced through the EMIR and Dodd-
Frank Act proposals, so IOSCO’s report 
may be too late to influence initiatives 
in these developed OTC trading 
markets.  

Client assets 
UK Supreme Court rules on Lehman’s 
pay-out 
On 29 February 2011, the UK Supreme 
Court (the Court) ruled on the case: In 
the matter of Lehman Brothers 
International (Europe) (In 
Administration) and In the matter of 
the Insolvency Act 1986. The court’s 
judgement addressed a number of 
issues affecting the distribution of 
client funds from the Lehman 
administration, namely: 

1. Does the statutory trust status of 
client money arise on receipt by an 
investment firm, or only when the 
money is segregated? 

2. Is the pool of money available for 
return to clients (the client money 
pool) limited to the money which 
has been segregated, or does it 
include all other identifiable client 
money held by the investment 
firm? 

3. Do all clients share in the pool if 
they have claims to client money 
or only those whose money was 
segregated? 

On the first issue, the Court ruled that 
that the trust status of client money 
arises on ‘receipt’, not at the point 
where that money is placed into 
segregation.  Investment firms 
operating the alternative approach will 
now need to demonstrate that they 
have met their fiduciary responsibilities 
to protect customers’ money.   

This might be achieved either by 
establishing a separate account for 
funds awaiting segregation and placing 
additional firm money as a ‘buffer’ in 
the segregated account or by 

monitoring the flow of funds to ensure 
that any unsegregated amounts can be 
traced in proprietary account balances. 

The next two issues are intrinsically 
linked. The Court ruled that clients 
whose money had not been segregated 
at the time of the collapse could share 
in the client money pool alongside 
those clients whose money had been 
segregated. This ruling will require the 
administrator to identify and separate 
any client receipts which are comingled 
with house money and then recalculate 
the client money pool. Overall this 
approach brings more money, and 
more claimants, into the pool.  It is 
likely to reduce the amounts other 
creditors can recover and delay the final 
distribution. 

No provision has been made for further 
appeal.  The Court has held that any 
further guidance must be sought from 
Mr Justice Briggs, the judge overseeing 
the Lehman administration. 

Supervisory reforms 
TSC and Government disagree over 
FCA accountability  
The Treasury Select Committee (TSC) 
published Financial Conduct 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD374.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD374.pdf
http://www.financialstabilityboard.org/publications/r_101025.pdf
http://www.financialstabilityboard.org/publications/r_101025.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2010_0194_Judgment.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1857/1857.pdf
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Authority: Report on the Government 
Response (TSC February 2012 Report) 
on 27 February 2012.  The TSC 
February 2012 Report contains the 
Government’s response to the TSC’s 10 
January 2012 Report on the 
accountability of FCA and the TSC’s 
response to the Government’s response.  

The TSC February 2012 Report 
highlights four areas of the 
Government’s response: 

• Accountability of the FCA.  The TSC 
disagrees with the Government’s 
view that the FCA’s mechanisms for 
accountability ‘should be at least as 
rigorous as those placed on the 
FSA’, arguing that this does not set 
a high enough benchmark. 

• Objective of FCA.  The TSC argues 
that the amendment to the FCA’s 
statutory objective ‘to ensure that 
relevant markets function well’ 
adds nothing and may even be 
harmful. 

• PRA veto power over the FCA.  The 
Government rejected the TSC’s 
proposals to transfer this power to 
the FPC. If it stays with the PRA 
then the TSC argues use of the veto 

should be subject to a statutory 
requirement for review of its use. 

• Cost-benefit analysis of financial 
regulation.  The TSC requested that 
the Government include additional 
requirements in the Bill for more 
extensive cost-benefit analysis in 
future consultations. The TSC 
acknowledges the changes made to 
the Bill by the Government 
following its comments are a ‘step 
forward’ but believes further work 
on this is still required. 

The TSC has a number of concerns over 
the accountability of the FCA and the 
BoE which have not yet been addressed 
by the Government. Such concerns may 
hinder the Bill’s progress through 
Parliament. 

FSA advises on twin peaks supervisory 
approach 
In February the FSA released more 
details about the supervisory approach 
which will be undertaken by the PRA 
and FCA.  Hector Sants, the FSA Chief 
Executive, communicated details in a 
letter ‘Update to Transition to New 
Regulatory Structure: implementing 
‘twin peaks’ within FSA’ to CEOs of 
FSA-regulated firms (Dear CEO letter) 

dated 6 February 2012 and a speech 
‘Delivering twin peaks regulatory 
model’ he gave on the same day.   

From 2 April 2012 the FSA will separate 
its ARROW risk mitigation programme 
into prudential and conduct 
supervision teams to commence the 
transition to the new supervisory 
processes which will be undertaken by 
the PRA and the FCA next year.  The 
new organisational structure will apply 
to all ARROW visits scheduled after 
this date.      

Each supervisory team will conduct 
their reviews against separate sets of 
objectives, will make separate 
judgements and any remediation 
recommendations will also be 
separated.  The teams will coordinate 
internally to maximise the exchange of 
information and the FSA will retain its 
current data infrastructure to allow 
firms to continue to make a single 
regulatory data submission.   

Prudential supervisory teams will be 
concerned about the firms’ board and 
overall governance structures.  Their 
primary objective is to ensure that risks 
to the firm’s stability are being well 
managed.  Conduct supervisory teams 

will be concerned with whether the 
firm’s customers are being fairly 
treated.  Sants noted that for firms 
which may have a systematic impact 
the FSA prudential teams and later the 
PRA will continue to provide dedicated 
firm supervision.  However, the new 
model for conduct will shift resources 
away from ARROW visits toward more 
theme specific reviews.   

Sants’ speech focussed on the 
continued change in the regulatory 
approach from the ‘old style reactive 
approach’ to ‘forward-looking, 
proactive, judgement based 
supervision’.  He noted that the essence 
of this approach is a willingness to 
intervene when the regulator judges 
that an outcome will not match its 
mandate.  This approach will lead to 
more intensive supervisory relationship 
and may lead to more conflicts between 
firms and their supervisors.   

The FSA stated that it will contact firms 
in March to provide more information 
and contact details of new supervisors.   

FSA/BoE consult on PRA approach to 
consultation  
The FSA and the BoE published The 
PRA’s approach to consultation (the 

http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1574/1574.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1574/1574.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/library/communication/pr/2012/012.shtml
http://www.fsa.gov.uk/library/communication/pr/2012/012.shtml
http://www.bankofengland.co.uk/publications/Documents/other/financialstability/pra_consultation120227.pdf
http://www.bankofengland.co.uk/publications/Documents/other/financialstability/pra_consultation120227.pdf
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Paper) on 27 February 2012.  The policy 
document A new approach to financial 
regulation: securing stability, 
protecting consumers that 
accompanied the Financial Services Bill 
(the Bill) requires publication of a 
document setting out the PRA’s 
approach to consultation.  

The Bill states that the PRA has a 
general duty to consult on whether or 
not its policies and practices promote 
its objectives and the extent to which it 
follows the regulatory principles set out 
in the Bill in carrying out its functions. 
The PRA must publish an annual report 
setting out how it has carried out this 
general duty.  The Bill also requires the 
PRA to consult prior to making any 
rules. 

The PRA’s general approach to 
consultation will be to give the industry 
an opportunity to express its views on 
PRA policy.  However, the PRA does 
not intend to establish a practitioner 
panel to provide advice on policy 
development.  Instead the PRA aims to 
follow a structured public consultation 
approach and it will provide longer 
consultation periods for more complex 
topics.  Examples of this approach 

include the BoE’s 2010 consultation on 
extending eligible collateral in the 
Discount Window Facility and the the 
FSA’s consultation on the introduction 
of a code of practice for auditors and 
supervisors in 2011.  

If the Government believes that 
different processes are required, HM 
Treasury will likely recommend that the 
BoE and the FSA amend their 
approach. 

FOS publishes draft FOS/FCA MoU 
The FOS published a draft 
Memorandum of Understanding 
between itself and FCA on 22 February 
2012 stating the basic terms of its 
relationship with the FCA.  The MoU is 
required under the Financial Services 
Bill 2012 (the Bill) and seeks to provide 
a framework under which the FOS and 
the FCA will ‘cooperate and 
communicate constructively’.  The MoU 
sets out roles and responsibilities in the 
following areas: 

• Roles of the FOS and the FCA: as 
defined in the amendments to 
FSMA 2000 under the Bill.  The 
FOS will serve as a forum to resolve 
disputes, as an alternative to the 
civil courts, and the FCA will 

operate as a financial conduct 
regulator.  

• Statutory responsibilities:  the FCA 
must ensure that the FOS can 
exercise its statutory 
responsibilities by appointing and 
removing the FOS directors and 
devising firms’ rules for complaints 
handling.  The FOS sets its own 
budget, makes rules for consumer 
credit complaints (with the FCA’s 
consent/approval), and is solely 
responsible for its operation, its 
employees and providing an annual 
report to the FCA. 

• Governance issues:  the MoU sets 
out the areas the FCA will consider 
when carrying out its FOS 
responsibilities, including: the 
appropriateness of individuals 
appointed as directors of the FOS 
and the timeliness of its review of 
FOS annual reports and the annual 
budget. 

• Cooperation:  the FOS and the FCA 
will seek to dispel confusions and 
misunderstandings about their 
respective roles, and will meet and 
communicate regularly at 
appropriate levels of seniority.  

• Information sharing: the FOS must 
disclose information to the FCA 
when it believes it might help the 
FCA to achieve its operational 
objectives, or help the FCA 
discharge its functions in relation 
to the FOS.  The FCA can also 
disclose information to the FOS to 
allow it to carry out a public 
function of the FCA. 

These arrangements are little changed 
from the FOS’s current relationship 
with the FSA.  The MoU may be 
updated to incorporate changes to the 
Financial Services Bill or other 
operational changes within the FOS 
and the FCA. 

McDermott speaks on FSA and FCA 
approach to enforcement  
Tracey McDermott, acting Director of 
the Enforcement and Financial Crime 
Division at the FSA delivered a speech 
at the City and Financial Conference on 
23 February 2012. McDermott 
discussed the FSA’s ‘credible 
deterrence’ approach to enforcement 
and how this will continue under the 
FCA. 

McDermott highlighted the continued 
success of the ‘credible deterrence’ 

http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.financial-ombudsman.org.uk/about/MoUwithFCA-draft-feb-2012.pdf
http://www.financial-ombudsman.org.uk/about/MoUwithFCA-draft-feb-2012.pdf
http://www.fsa.gov.uk/portal/site/fsa/menuitem.10673aa85f4624c78853e132e11c01ca/?vgnextoid=5a3d0616abaa5310VgnVCM2000004fbc10acRCRD&vgnextchannel=e17f60f62b415310VgnVCM10000044bc10acRCRD&vgnextfmt=default
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enforcement approach developed by 
FSA.  She cited the record fine handed 
out to an individual for retail failings 
and for failure to maintain financial 
crime systems and control over the past 
year.  McDermott also noted the 
increased number of individuals facing 
prison sentences resulting from the 
FSA’s work on unauthorised businesses 
and insider dealing.  In 2012 the 
Enforcement and Financial Crime 
Division will focus on market abuse, 
retail conduct issues and investigations 
into alleged misconduct by wholesale 
market participants relating to the 
London Inter-Bank Offer Rate 
(LIBOR).  

The enforcement approach under the 
FCA will continue in a similar vein, 
focussing on credible deterrence and 
early intervention.  McDermott stated 
that the FCA will not wait for poor 
consumer outcomes before taking 
action; instead the FCA will take 
enforcement action against firms when 
it believes such poor outcomes might 
happen in future due to the firm’s 
current approach. This commitment is 
a significant shift in the enforcement 
approach and firms should be mindful 
that not just the early product 

development and sales activity will be 
subject to enforcement as well as 
supervisory scrutiny.    

HM Treasury releases FSMA 2000 
consolidated version  
Firms can see a copy of FSMA 2000 
which incorporates the amendments 
proposed under the Financial Services 
Bill 2012 here. 

Operating rules and 
standards 
IOSCO outlines principles for CIS 
valuation 
IOSCO’s Technical Committee Standing 
Committee on Investment Management 
(TCSC) issued draft “Principles for the 
valuation of Collective Investment 
Schemes” on 16 February 2012, seeking 
to update the Principles published in 
1999 to reflect market developments. 

Firms should maintain conflict of 
interest policies designed to mitigate 
conflicts associated with the collective 
investment scheme (CIS) valuation 
process.  IOSCO recommends that 
firms utilise the following reviews to 
manage conflicts: 

• Risk management review: the CIS 
risk management function could 

review the valuation provided by 
the CIS operator. Under this model, 
the risk management function 
would be ‘hierarchically and 
functionally’ independent of the 
CIS portfolio management function 
(echoing certain requirements 
under AIFMD). 

• Portfolio management review: the 
portfolio management function 
could be separated from the 
valuation and/or pricing function, 
and thus not permit the CIS 
operator or portfolio manager to 
determine the valuations, although 
the CIS operator may be able to 
provide input, as appropriate. 

• CIS depositary review: the CIS 
depositary could seek to ensure 
that the CIS operator carries out 
the valuation of the CIS 
appropriately, therefore providing 
an independent check on the 
valuation policy and the way it is 
implemented. 

• Independent firm review: the CIS 
could retain independent pricing 
services or other experts to assist 
them in obtaining independent 
valuations, as appropriate. 

IOSCO has other draft principles of 
‘best practice’ for CIS valuation, which 
include:  

• establishing ‘comprehensive, 
documented policies and 
procedures’ to govern the valuation 
of assets held or employed by a CIS 

• disclosing the methodologies that 
will be used for valuing each type of 
asset held or employed by the CIS  

• ensuring that assets held or 
employed by CIS are consistently 
valued according to the policies and 
procedures. 

The consultation closes on 18 May 
2012.  Firms may use the consultation 
as an additional opportunity influence 
AIFMD as the final IOSCO principles 
will likely be incorporated into ESMA’s 
AIFMD technical standards. 

ESMA consults on short selling and 
credit default swaps 
On 15 February 2012 ESMA launched a 
consultation on ‘Draft technical advice 
on possible Delegated Acts concerning 
the regulation on short selling and 
certain aspects of credit default 
swaps’.  The short selling and credit 

http://www.hm-treasury.gov.uk/d/consolidated_fsma_210220012.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD370.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD370.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD370.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
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default regulation applies from 1 
November 2012. 

ESMA provides technical advice on the 
following issues: 

• definition of ‘owning’ a financial 
instrument  

• net position in shares or sovereign 
debt, discussing holding a position 
and its method of calculation 

• CDS hedging against a default risk 
or decline in asset value 

• thresholds requirements for the 
reporting net short positions in 
sovereign debt 

• calculations relating to liquidity on 
sovereign debt, used for suspending 
restrictions on short sales of 
sovereign debt 

• significant falls in value for various 
financial instruments and how to 
calculate such falls 

• criteria and factors to be taken into 
account by national supervisors 
and ESMA in determining when 
adverse events or developments 
arise. 

The consultation closes on 9 March 
2012. ESMA is scheduled to hold an 
public hearnig to discuss consultation 
comments on 29 March 2012.  ESMA 
expects to publish a final report and 
submit draft advice on delegated acts to 
the EC in mid-April.  

ESMA publishes automated trading 
guidelines 
On 24 February, ESMA published the 
official translations of its final 
‘Guidelines on systems and controls in 
an automated trading environment for 
trading platforms, investment firms 
and competent authorities 
ESMA/2012/122’. 

Publication commences a two month 
transitional period within which 
national supervisors have to declare 
whether they intend to comply with the 
guidelines or otherwise explain to 
ESMA the reasons for non-compliance.  
The guidelines are designed to reduce 
risk presented by highly automated 
trading in three key areas: electronic 
trading systems, fair and orderly 
trading and market abuse. 

The guidelines clarify organisational 
requirements related to highly 
automated trading for trading 

platforms and investment firms under 
existing regulations. The guidelines 
require trading platforms and 
investment firms to have governance 
arrangements to ensure the effective 
monitoring of IT systems and trading 
controls related to automated trading.  
Firms are required to provide: a clear 
process for accountability, 
communication of information and 
signoff for initial deployment and 
subsequent updates and resolution of 
problems identified through 
monitoring.  

To ensure markets have fair and orderly 
trading, trading platforms should have 
appropriate and proportionate 
organisational arrangements that 
reduce the possibility of orders 
reaching the marketplace that are 
unauthorised, in breach of risk 
management thresholds, erroneous or 
disruptive. Trading platforms will need 
to put in place sophisticated systems 
with capacity to accommodate the high 
frequency generation of orders and 
transactions, to monitor orders entered 
and transactions undertaken and any 
other behaviour which may involve 
market abuse.  

Guidelines require investment firms to 
monitor the individuals and 
algorithmic trading programmes 
engaged in algorithmic trading and to 
train staff responsible for trading and 
compliance on market abuse that may 
perpetrated through highly automated 
trading. 

ESMA expects the guidelines to be 
effective from 1 May 2012.  

FSA releases new transaction 
reporting user pack (TRUP 3) 
On 01 March 2012 the FSA published 
finalised guidance Transaction 
Reporting User Pack (TRUP) 12/7 
(FG12/7, also known as TRUP 3).   

TRUP aims to help firms understand 
the transaction reporting obligations in 
Chapter 17 (Transaction Reporting,) of 
the FSA Handbook Supervision Manual 
(SUP17), which implements MiFID 
transaction reporting requirements.  
The FSA developed the original TRUP 
guidance in conjunction with firms and 
trade associations.  TRUP 3 replaces 
TRUP Version 2 and the Guidelines on 
reporting of On-Exchange derivatives.   

TRUP 3 removes historical information 
that is no longer relevant, incorporates 

http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.esma.europa.eu/content/Guidelines-Systems-and-controls-automated-trading-environment-trading-platforms-investment-f
http://www.fsa.gov.uk/static/pubs/guidance/fg12-07.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-07.pdf
http://www.fsa.gov.uk/pubs/other/reporting_derivatives.pdf
http://www.fsa.gov.uk/pubs/other/reporting_derivatives.pdf
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guidelines published by the CESR and 
other industry stakeholders, and 
includes information which assists the 
FSA in conducting its market abuse 
monitoring.  The FSA is introducing 
these changes after consultation on 
proposals in November 2001.   

TRUP Version 3 came into effect on 1 
March 2012. 

FSA publishes finalised guidance on 
collateral upgrade transactions  
On 29 February 2012 FSA publishes its 
finalised guidance Collateral upgrade 
transactions (including liquidity 
swaps) 12/6 (FG 12/6), following its 
July 2011 consultation on liquidity 
swaps.  FSA sought consultation after 
observing an increase in these 
transactions, particularly between 
banks and insurers, as banks seek to 
improve their liquidity.   

A collateral upgrade transaction is any 
transaction in which there is a material 
difference in the quality or assets 
exchanged, such as differences in 
liquidity, credit quality or another risk, 
for a period greater than a year.  
Examples include long-term repos, 
reverse repos, and long-term stock 
lending.  However, lower risk 

transactions such as short-term repos, 
mortgage lending, and standard 
derivative collateralisation, are out of 
scope. 

FG12/6 sets out FSA’s concerns about 
the growing use of these transactions, 
its expectations on how firms should 
manage related risks, notification 
requirements under FSA Principle for 
Business 11 (communications with 
regulators) relating to any large 
transactions, and specific guidance to 
insurers acting as lenders.   

The FSA recognises that these 
transactions enable the temporary 
transfer of liquid assets to firms that 
need them, whilst at the same time 
providing the lending firm with secured 
exposures and enhanced yields.  
However, FSA stated its concerns that 
such transactions:   

• encumber balance sheets to the 
potential detriment of consumers; 

• allow banks to use borrowed assets 
to meet liquidity and  funding 
requirements; 

• are not being factored into firms 
risk management frameworks; and 

• may hinder firms’ resolvability. 

Section 5 provides guidance to insurers 
who lend assets.  The FSA notes that 
these transactions are classified as 
‘stock lending’ and are subject to 
relevant FSA prudential rules.   

The FSA is also considering further 
substantive work on all forms of 
collateralised borrowing transactions. 
This work will define collateralised 
borrowing and may include provisions 
on data collection and ways to facilitate 
market transparency. 

Product rules 

IOSCO consults on complex products 
On 21 February 2012 the IOSCO 
Technical Committee (the Committee) 
published a consultation Suitability 
Requirements with Respect to the 
Distribution of Complex Financial 
Products.  Proposals in the consultation 
are designed to improve customer 
protection, including suitability and 
disclosure obligations, related to the 
sale of complex products to retail and 
non-retail customers.   

The financial crisis sparked a number 
of significant complex product miss-

selling scandals, in particular the mass 
miss-sale of Lehman Bros. structured 
notes in Asian and European markets. 
The consultation’s recommendations 
are designed to improve international 
consumer protection standards and to 
help to restore consumer confidence in 
retail markets.   

The Committee broadly defines 
complex products as those which have 
features which are not generally 
understood by an average retail 
customer.  Products which have a 
complex structure, which are difficult to 
value, or do not have active secondary 
trading market are considered complex.  
Other examples cited in the 
consultation include: structured 
investments, asset backed securities, 
credit linked notes, collateralised debt 
securities and credit default swaps. 

The Committee proposes nine 
principles applicable to suitability and 
conduct of business standards for the 
sale of complex products: customer 
classification, disclosure and suitability 
requirements, protection of customers 
for non-advisory services, compliance 
function and internal suitability policies 
and procedures, incentives and 

http://www.fsa.gov.uk/static/pubs/guidance/fg12-07.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
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enforcement.  The recommendations 
apply to sales activities and to sales-
related activities such as advising, 
recommending and managing 
discretionary accounts and individual 
portfolios.   

In 2009 the G-20 called for IOSCO to 
review market conduct as part of the 
post-crisis review of market functions.  
This mandate resulted in three 
international conduct of business 
surveys, which have formed the basis of 
this consultation’s recommendations.  
The consultation includes a summary of 
the surveys’ findings as well as a 
summary of retail sales lessons learned 
from the financial crisis. 

The consultation closes on 21 May 
2012.   

IOSCO consults on ongoing disclosure 
for asset backed securities  
IOSCO’s Technical Committee (the 
Committee) published a consultation 
on 20 February 2012 looking at the 
Principles for Ongoing Disclosure for 
Asset-Backed Securities (the 
Consultation).  The Consultation 
continues the Committee’s recent 
initiatives on asset-backed securities 
(ABS) and complements IOSCO’s 

Disclosure Principles for Public 
Offerings and Listings of Asset-Backed 
Securities, issued in 2010. 

The Consultation provides eleven new 
principles relating to ABS regulatory 
disclosure requirements: 

1. Disclosure should be sufficient to 
allow investors to perform their 
own due diligence on ABS. 

2. Companies should be required to 
provide ad hoc reports on an 
ongoing basis if there are any 
material changes to the ABS. 

3. Companies should be required to 
provide updated information on the 
ABS in annual reports (and any 
other reports periodically 
produced) 

4. Disclosures should be presented in 
clear language and not omit 
important information. 

5. Investors should be able to analyse 
the information disclosed to them. 

6. Disclosure should clearly identify 
who is responsible for publishing 
information and who collects the 
information on the ABS. 

7. Information should be disclosed in 
a timely manner. 

8. Material information on the ABS 
should be disclosed to all parties at 
the same time. 

9. Material information should be 
disclosed promptly in all markets 
the ABS is listed. 

10. Ongoing reports should be filed 
with local regulators or made 
available to them in accordance 
with local rules. 

11. Local rules should ensure ongoing 
disclosures are stored in a manner 
that allows public access to the 
information. 

IOSCO defines ABS for these disclosure 
requirements as those securities that 
are primarily serviced by cash flows 
from a discrete pool of financial assets 
which convert into cash within a fixed 
time period. Such a definition does not 
include collateralised debt obligations 
or covered bonds, as these are subject 
to different requirements.  The 
consultation closes on 21 May 2012. 

 ESMA updates money market funds 
Q&A  
ESMA updated its Questions and 
Answers A common Definition of 
European Money Market Funds (Q&A) 
on 21 February 2012. The Q&A seeks to 
assist regulators and fund managers to 
apply the Common Definition of 
European Money Market Funds 
guidelines (MMF Guidelines) 
developed by Committee of European 
Securities Regulators (CESR, the 
predecessor of ESMA).  

The MMF Guidelines, which came into 
force in 2011, separate EU money 
market funds as either a money market 
fund (MMF) or a short-term money 
market fund (S-T MMF) and funds 
must comply with the MMF guidelines 
applicable to its classification.  FSA 
updated its Collective Investment 
Schemes sourcebook (COLL) to include 
an additional chapter, COLL 5.9, to 
implement these MMF Guidelines.  

The updated Q&A provides regulators 
and fund managers with additional 
information on assessing the credit 
quality of money market instruments 
rated by credit rating agencies and what 
fund managers should do if fund 

http://www.iosco.org/library/pubdocs/pdf/IOSCOPD372.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD372.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD318.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD318.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD318.pdf
http://www.esma.europa.eu/system/files/2012-113.pdf
http://www.esma.europa.eu/system/files/2012-113.pdf
http://www.esma.europa.eu/system/files/2012-113.pdf
http://www.esma.europa.eu/system/files/10_049.pdf
http://www.esma.europa.eu/system/files/10_049.pdf
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investments no longer comply with the 
MMF Guidelines.  

The Q&A guidance is not legally 
binding on national regulators or fund 
managers, but is useful in 
understanding ESMA’s expectations.  

FSA finalises updated distributor-
influenced funds guidance  
FSA published two finalised guidance 
documents on 27 February 2012: 
Distributor-influenced funds: Points 
for distributors to consider and 
Distributor-influenced funds: Points 
for Authorised Corporate Directors, 
fund managers and platform 
providers to consider (together FG 
12/4).  

FG12/4 follows Proposed guidance to 
distributor-funds fact sheets (GC11/29) 
published in December 2011, where 
FSA made clear its view that 
distributors should not receive a 
portion of the annual management 
charge when they participate in fund 
governance committees. FSA also states 
that it will be difficult for a distributor 
to recommend a distributor-influenced 
fund and remain independent under 
the RDR rules which come into force on 
31 December 2012.  The final guidelines 

have not changed substantively from 
GC11/29. Respondents also requested 
further clarification on: 

• the treatment of restricted advisers 
using distributor-influenced funds 

• how firms can manage conflicts of 
interest 

• how the guidance relates to 
vertically-integrated firms 

• the use of distributor-influenced 
funds in the corporate sector, 
particularly regarding auto-
enrolment. 

FSA has not amended the factsheets to 
clarify these additional issues. Instead 
FSA indicated it might consult again in 
due course to provide additional 
guidance on these issues but that firms 
remain responsible for ensuring that 
they meet expected standards. 

RDR 
FSA consults on RDR independent and 
restricted advice  
The FSA published GC 12/3 Retail 
Distribution Review: Independent and 
restricted advice on 27 February 2012.  
The proposed guidance is relevant to 
firms that provide personal 

recommendations to retail clients on 
retail investment products.  From 31 
December 2012 firms providing 
investment advice to retail clients will 
need to describe these services as either 
independent or restricted.   

The FSA received a number of queries 
about the standard for independent 
advice and therefore focuses on the 
following issues in GC12/3: 

• the key components of the standard 
for independent advice 

• the requirements for firms 
providing restricted advice 

• the requirements for how firms 
hold themselves out 

• advice tools and investment 
strategies, and how their use may 
influence the ability of firms to 
meet the independent advice rules 

• standards and how differences 
between the qualifications and 
skills of advisers may affect the 
ability of advice to meet the 
independent advice rules. 

The consultation closes on 9 April 
2012. 

FSA publishes policy on RDR legacy 
commissions 
The RDR will introduce new adviser 
charging rules from 31 December 2012. 
The new RDR rules ban firms from 
receiving or paying commission in 
relation to personal recommendations 
on retail investment products to retail 
customers.  However the FSA’s rules 
permit the continuation of payment of 
trail commission on pre-RDR 
investments. 

The FSA consultation paper 
‘Distribution of retail investments – 
RDR adviser charging – treatment of 
legacy assets 11/26 (CP11/26) proposed 
guidance on how the rules should 
operate in circumstances when advice 
is given on pre-RDR investments after 
the implementation of RDR. However, 
many respondents felt the CP11/26 
proposals were not clear.  In particular 
some stakeholders were concerned that 
the FSA proposed that any advice 
relating to a pre-RDR sold product 
would extinguish any pre-RDR 
commission (trail commission), which 
the FSA did not intend. It has now 
published Distribution of retail 
investments: RDR Adviser Charging – 

http://www.fsa.gov.uk/static/pubs/guidance/fg12_04-adviser.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12_04-adviser.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12_04-dif-acd.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12_04-dif-acd.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12_04-dif-acd.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12_04-dif-acd.pdf
http://www.fsa.gov.uk/static/FsaWeb/Shared/Documents/pubs/guidance/gc11_29.pdf
http://www.fsa.gov.uk/static/FsaWeb/Shared/Documents/pubs/guidance/gc11_29.pdf
http://www.fsa.gov.uk/static/pubs/guidance/gc12_03.pdf
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/static/pubs/policy/ps12-03.pdf
http://www.fsa.gov.uk/static/pubs/policy/ps12-03.pdf
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treatment of legacy 12/3 (PS12/3) 
which provides additional guidance. 

PS 12/3 clarifies that: 

• Advisers can continue to receive 
trail commission on products 
where there is a clear link between 
the commission payment and an 
investment that was made based on 
pre-RDR advice, even when post-
RDR advice is given, provided that 
this advice does not lead to 
additional investment in the 
product (e.g. fund switches within a 
life policy, a switch between 
accumulation and income units, a 
reduction in investment or no 
changes). 

• Changes to investments post-RDR 
that take place without new advice 
(e.g. automatic increases of regular 
payments) are not subject to the 
new adviser charging rules. 

• Advisers cannot receive additional 
commission for providing post-
RDR personal recommendations.  

• The FSA’s clarifications are likely to 
be welcomed by the industry, who 
will appreciate that pre-RDR 
commission arrangements can 

continue under these 
circumstances. 

FSA publishes RDR planning guide  
The FSA published RDR is your firm on 
track? on 10 February 2012.  This 
publication is intended to help firms 
implement RDR, which is effective 
from 31 December 2012.  

The planning guide focuses on three 
key areas: 

• professionalism: appropriate 
qualifications, gap fill and 
statement of professional standing 

• independent and/or restricted 
advice: choosing and implementing 
the service model 

• fees and business models: moving 
to a new fee-based adviser charging 
model. 

In each area the FSA poses a series of 
questions that firms should consider 
when implementing the RDR 
requirements in their business models 
and to help identify any compliance 
gaps. The FSA also supplies some ‘top 
tips’ to help firms plan, as well as an 
action plan to assist firms in identifying 

what they need to do and when they 
will do it.  

FSA publishes fourth RDR newsletter  
The FSA published issue 4 of its Retail 
Distribution Review Newsletter on 27 
February 2012 assisting firms with the 
implementation of RDR.  

The newsletter includes: 

• discussion of recent RDR policy 
papers 

• instructions from FSA on how it 
will interact with firms to help 
them prepare for RDR (including 
publishing answers to most asked 
questions, implementation 
surgeries and ongoing surveys and 
research into firms’ readiness); 

• reminder for firms to make sure 
they comply with the Statements of 
Principle for Approved Persons 
before RDR is implemented. 

The FSA will publish this newsletter 
every two months to update advisers on 
RRD implementation. The FSA is also 
establishing a new website 
(www.fsa.gov.uk/RDR) to consolidate 
its RDR information. 

FSA publishes RDR questions and 
answers 
The FSA published Finalised guidance: 
Top questions asked at the RDR 
roadshows (FG12/5) on 27 February 
2012 to answers questions on: 

• client-related activities that 
individuals can perform without 
being RDR-qualified; 

• help accredited bodies will give to 
advisers 

• how structured continual 
professional development differs 
from unstructured continual 
professional development 

• various issues relating to being 
independent or restricted 

• adviser charging and how this 
impacts the principle of treating 
customers fairly. 

FG12/5 provides a list of the top 11 
questions posed to the FSA by firms 
and advisers during the FSA’s RDR 
roadshows and its responses. This Q&A 
provides firms with more guidance on 
the FSA’s policy intentions and 
directions. 

http://www.fsa.gov.uk/pubs/other/rdr-guide.pdf
http://www.fsa.gov.uk/pubs/other/rdr-guide.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/rdr4.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/rdr4.pdf
http://www.fsa.gov.uk/RDR
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
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MiFID  
ESMA Securities and Markets 
Stakeholder Group responds to MiFID 
consultations  
In February the ESMA Securities and 
Markets Stakeholder Group (SMSG) 
published its responses to two recent 
ESMA consultations to update MiFID 
rules.  ESMA consulted in December 
2011 on a proposal to amend the 
MiFID suitability rules and a proposal 
to amend the MiFID compliance rules.   

SMSG’s compliance consultation 
response focuses on proportionality 
and seeks to ensure that ESMA’s  
requirements are not so substantial that 
they preclude small and medium-sized 
investment firms from entering the 
market.  However, SMSG acknowledges 
that ‘staff headcount should not be used 
as a justification for not having an 
adequate compliance function’. 

February 2012 ESMA published all 
compliance consultation responses 
approved for publication here. 

SMSG’s suitability consultation 
response advises ESMA that: 

• the guidelines should apply to all 
investment products 

• discussion and interaction are the 
preferred methods of establishing 
client information 

• advisers should have appropriate 
skills and responsibilities, similar 
to those established in the UK 
under RDR.  

ESMA published all suitability 
consultation responses approved for 
publication here. 

ESMA has committed to publishing a 
report and final guidelines for each 
issue in Q2 2012. 

EP publishes responses to MIFID II 
questionnaire 
On 22 November 2011 Mr. Markus 
Ferber, MEP and Rapporteur for MiFID 
II, published a questionnaire seeking 
stakeholder views the 20 October 2011 
draft legislative proposals.  The EP 
published the MiFID II questionnaire 
responses approved for publication on 
27 February 2012. 

The EP published 193 of more than 
4200 responses it received, including 
responses from the AIMA, BBA, 
European Banking Federation, 
Euroclear SA/NV European Central 
Securities Depositories Association, 

European Fund and Asset Management 
Association, European Private Equity 
and Venture Capital Association, 
Federation of European Securities 
Exchanges, FOA and PwC. 

HM Treasury and the FSA filed an 
extensive joint response which lauded 
MiFID II’s progress in accommodating 
market developments and post-crisis 
reforms, but also set out the UK’s 
concerns: 

• SME growth markets:  to develop a 
more ambitious scheme for 
alternative investment funding, 
such as inclusion of provisions for 
an angel investment 

• investor protection:  rules 
governing the sale of packaged 
retail investment products should 
be consolidated among MIFID and 
the Insurance Mediation Directive 

• review of proposals:  explain why 
the EC has rejected CESR 
recommendations on transparency 
and client categorisation 

• third country provisions:  give 
access of third country firms high 
priority to facilitate investment in 
EU businesses 

• automated trading and related 
issues: requirements forcing 
participants to remain in the 
market seem unfounded 

• Organised Trading Facility (OTF): 
requires clarity on purpose of 
proposal for broad ranging OTF 
category 

• product intervention powers:  more 
work needs to be done on how to 
coordinate the ESAs product 
banning powers with national 
regulators 

• commodities: the UK does not 
believe that position limits are 
effective in managing trading risks 

• transparency:  focus on correctly 
calibrating transparency schemes.   

The UK response notes that any 
proposals must be evidence based and 
supported by robust impact statements.   

Financial crime 
FATF publishes revised 
recommendations on combating 
financial crime 
The Financial Action Task Force 
(FATF) published updated standards 
Recommendations: The International 

http://www.esma.europa.eu/system/files/2012-smsg-11_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-11_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-12_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-12_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-12_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-12_0.pdf
http://esma.europa.eu/consultation/Guidelines-certain-aspects-MiFID-compliance-function-requirements
http://www.esma.europa.eu/system/files/2012-smsg-11_0.pdf
http://www.esma.europa.eu/system/files/2012-smsg-11_0.pdf
http://esma.europa.eu/consultation/Consultation-paper-guidelines-certain-aspects-MiFID-suitability-requirements
http://ec.europa.eu/internal_market/consultations/2010/mifid_en.htm
http://ec.europa.eu/internal_market/consultations/2010/mifid_en.htm
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
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Standards on Combating Money 
Laundering and the Financing of 
Terrorism & Proliferation on 16 
February 2012,following two years of 
extensive consultation.  180 
governments use the standards, which 
aim  to provide ‘a stronger framework 
to act against criminals and address 
new threats to the international 
financial system’.  

The following areas were revised: 

• policies and cooperation in anti 
money laundering and combating 
the financing of terrorism 
(AML/CFT) 

• preventive operational measures  

• improved transparency on 
beneficial ownership 

• powers and responsibilities of 
competent authorities.  

FATF’s response to the key issues 
raised during the consultation process 
is now available: FATF Response to the 
public consultations on the revision of 
the FATF Recommendations. 

On 16 February 2012 FATF also 
published the following documents: 

• Public Statement which identifies 
17 countries with strategic 
AML/CFT deficiencies and FATF 
work to address those deficiencies. 

• Improving Global AML/CFT 
Compliance: on-going process 
which provides an update on 25 
countries which have action plans 
in place. It highlights jurisdictions 
that are not making sufficient 
progress in addressing their 
deficiencies. 

EC comments on FATF revised 
recommendations 
The EC issued a press release on 16 
February 2012, Frequently asked 
questions: European Commission 
takes action to meet the revised 
international standards adopted by the 
Financial Action Task Force (FATF), 
explaining how it will implement the 
revised FATF Recommendations on 
combating financial crime (published 
on the same day) and underlines its 
active participation as a full FATF 
Member , in the development of the 
revised standards. 

The statement provides a brief 
explanation on: 

• the current EU legislation, i.e. the 
Third Anti-Money Laundering 
Directive (the 3rd AMLD), which is 
based on FATF international 
standards 

• how EU Member States cooperate 
on AML matters within this 
framework 

• the context and purpose of revision 
by the FATF, and its focus on 
improving the effectiveness of 
existing regimes 

• the key changes introduced by the 
revised standards:  (1) introducing 
a risk-based approach, (2) 
improving transparency measures, 
(3) towards more effective 
international cooperation, (4) 
identification of clear operational 
standards, and (5) new threats & 
new priorities to be covered, such 
as financing of proliferation, 
corruption & politically exposed 
persons, tax crimes and terrorist 
financing. 

FATF has set a target date for 
commencing implementation at the 
end of 2013. The EC has already 
started work to meet this timeline and 

intends to adopt a legislative proposal 
to amend the 3rd AMLD by end 2012. 

JMLSG consults on revised AML 
guidance 
On 29 February 2012 the JMLSG 
published a consultation on its 
proposed amendments to the anti-
money laundering guidance under Part 
II (sector 3) of its December 2007 
Guidance.  The amendments reflect 
new requirements under the Electronic 
Money Regulations 2011. 

JMLSG aims to promulgate good 
practice in countering money 
laundering and to give practical 
assistance in interpreting the UK 
Money Laundering Regulations. This 
objective is primarily achieved by the 
publication of industry guidance which 
it has published since 2011.  The 
guidance provides clarification to 
electronic money issuers on customer 
due diligence and related legal 
requirements.   

The consultation is relevant to all 
electronic money issuers (defined in 
Regulation 2(1) of the Electronic Money 
Regulations 2011), including authorised 
electronic money institutions, 
registered small electronic money 

http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/document/18/0,3746,en_32250379_32236992_49694738_1_1_1_1,00.html
http://www.fatf-gafi.org/document/49/0,3746,en_32250379_32236992_49694961_1_1_1_1,00.html
http://www.fatf-gafi.org/document/49/0,3746,en_32250379_32236992_49694961_1_1_1_1,00.html
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://www.jmlsg.org.uk/news/further-amendment-to-part-ii-of-2007-guidance-29-february-2012
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institutions and credit institutions with 
a Part IV permission under the 
Financial Services and Markets Act 
2000 to issue electronic money. The 
consultation may also be relevant for 
EEA authorised electronic money 
issuers who distribute their products in 
the UK.  

The consultation closes on 16 March 
2012. 

Other regulatory 
EIOPA responds to IORP review 
On 15 February 2012 EIOPA published 
its final response to the EC’s Call for 
Advice on a review of IORP, a directive 
which regulates pension funds.  The 
proposals would require pension 
schemes to hold extra capital against 
the risk of unexpected events.   

Our press release Capital requirements 
threat for pensions draws closer - 
hundreds of UK companies could be 
driven to insolvency considers the 
impact of these proposals and provides 
commentary by Marc Hommel, a PwC 
Pensions partner.  Legislators have not 
yet agreed on the method for 
calculating the discount rate which will 
used to determine the current value of 

future pension obligations, against 
which capital adequacy will be 
determined.  UK companies fear that a 
'risk free' discount rate will be 
mandated, which would require  
considerably more funding than 
current levels.  Hommel states: 

We are one step closer to 
fundamental reform of EU 
regulation governing the financing 
of occupational pensions. EIOPA's 
final advice to the EC sticks to their 
original plan but we are still 
awaiting key details which will 
determine the degree of damage to 
UK employers.  The stakes are 
monumental and the range of 
possible outcomes is huge, from 
minimal change for most strong 
companies to a catastrophic hit of 
£500bn.’  

Companies with defined benefit 
pension schemes face the biggest 
potential consequences from the 
proposals, and those that have pension 
deficits which dwarf the value of the 
company itself will be affected most. 
PwC estimates that hundreds of UK 
companies are at risk of insolvency if 
the EIOPA proposals are implemented 

with heavy funding requirements and if 
limited time for preparation is given.   

Hommel advises businesses to take an 
active role in lobbying during the 
consultation stages: 

If these reforms are implemented as 
drafted, it will be a case of survival 
of the fittest for UK companies with 
significant defined benefit pension 
schemes, but the financial position 
of all sponsoring employers will be 
weakened to some degree. We are 
still at an early stage in the process 
and UK businesses should not 
underestimate their abilities to 
influence the eventual outcome and 
the need to do so. 

Companies with defined contribution 
schemes are also affected by the 
proposals: sponsoring employers will 
be required to meet reserve 
requirements to cover contingences. If 
the extra costs of funding reserves are 
passed on to pension scheme members, 
the legislation may result in less 
pension saving instead of more.   

Another significant aspect of the 
proposals, which has been somewhat 
overshadowed, is the proposed change 

to the definition of cross-border 
schemes.  The proposal will affect 
companies that are cross-border 
employers or employees who 
participate in their pension scheme.  
The affected pension schemes will be 
required to be fully-funded at all times.  
The reforms will also require an annual 
pension scheme valuation, rather than 
the current UK three year valuation.  
This change will increase costs and 
work for both sponsoring companies 
and regulators. 

EC instigates wide-ranging review of 
Financial Conglomerates Directive 
On 20 February 2012, EC announced it 
is undertaking a ‘fundamental’ review 
of the Financial Conglomerates 
Directive (FICOD II) and is seeking 
public consultation on a host of issues 
related to the supervision of large and 
complex financial groups. 

The review assesses the ‘quick fix’ 
measures (see FICOD I- Directive 
2011/89/EU) which came into force on 
9 December 2011 and were designed to 
address specific problems with the 
Financial Conglomerates Directive 
(Directive 2002/87/EC). 

http://t.co/BKJrkvt1
http://www.ukmediacentre.pwc.com/News-Releases/Capital-requirements-threat-for-pensions-draws-closer-hundreds-of-UK-companies-could-be-driven-to-insolvency-11d5.aspx
http://www.ukmediacentre.pwc.com/News-Releases/Capital-requirements-threat-for-pensions-draws-closer-hundreds-of-UK-companies-could-be-driven-to-insolvency-11d5.aspx
http://www.ukmediacentre.pwc.com/News-Releases/Capital-requirements-threat-for-pensions-draws-closer-hundreds-of-UK-companies-could-be-driven-to-insolvency-11d5.aspx
http://www.ukmediacentre.pwc.com/News-Releases/Capital-requirements-threat-for-pensions-draws-closer-hundreds-of-UK-companies-could-be-driven-to-insolvency-11d5.aspx
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
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The EC seeks comments on the scope of 
the Directive, in particular its 
application to unregulated entities, 
such as special purpose vehicles. It is 
also consulting on the supplementary 
supervision of systemically relevant 
financial conglomerates and whether 
financial conglomerates should have 
mandatory stress testing. 

The EC is keen on getting a “European 
perspective” on group supervisory 
issues, including: 

• Whether group supervision should 
focus on the financial 
conglomerate’s head office and 
impose corrective measures on this 
entity, regardless of whether the 
entity is authorised. 

• The extent to which there should or 
can be discretion in the application 
of rules in the supervisory approach 
of cross-border and cross-sector 
groups. 

• Whether explicit new or amended 
legal provisions are necessary to 
achieve sound group-wide 
governance systems in Europe, or 
whether sufficient legally clear 
provisions already exist to 

implement the suggested 
principles. 

• Whether the European prudential 
framework should remain confined 
to enforceable capital- and liquidity 
ratios, or if additional provisions 
are necessary, as suggested by the 
Joint Forum, to ensure that a 
conglomerate's internal capital and 
liquidity policy is sufficient to meet 
the standards at all times in all of 
its authorized entities. 

The consultation closes on 19 April 
2012. The responses will inform the 
EC’s report on the fundamentals of the 
prudential supervision of financial 
groups, which is due in Q3 2012. 
Legislative proposals will follow in 
2013. 

EC consults on updates to EU company 
law  
On 20 February 2012 the EC launched 
A Consultation on the Future of 
European Company Law, an on-line 
questionnaire designed to obtain the 
public’s views on modernisation of the 
current EU company law framework.  
This public consultation follows an 
academic report published in May 2011, 
Report of the Reflection Group on the 

Future of EU Company Law, which 
sets forth recommendations on 
increasing cross-border mobility, the 
contribution of corporate governance 
and investors to long-term viability, 
group company structuring in Europe.   

European company law harmonises 
shareholder protection rules, creditor 
rights and other corporate stakeholder 
rights and obligations across Member 
States.  Harmonised EU company law 
allows companies to offer services and 
products more efficiently to customers 
across several jurisdictions.  European 
companies have benefitted by increased 
cross-border trading and e-commerce 
opportunities.  However, the growth 
and continuing development of cross-
border activities requires the EU to 
continue to adjust its legal framework, 
established more than 40 years ago, to 
reflect new commercial and operating 
practices.    

The on-line questionnaire seeks the 
public’s views on the following subjects: 

• objectives of European company 
law 

• scope of European company law 

• codification of European company 
law 

• future of company legal forms at 
European level 

• cross-border mobility for 
companies, groups of companies 

• capital regime for European 
companies.  

Based on findings from this 
consultation Commissioner Barnier, 
European Commissioner for Internal 
Markets and Services, is expected to 
announce possible initiatives on 
corporate governance and company law 
in mid-2012.   

The consultation closes on 14 May 
2012. 

EP publishes report on CCD 
implementation findings 
On 01 February 2012, the EP’s 
Committee on Internal Market and 
Consumer Protection (the Committee) 
published a study into the 
Implementation of the Consumer 
Credit Directive  (dated January 2012) 
reviewing implementation in 14 
Member States.  As well as considering 
the implementation of the Consumer 

http://ec.europa.eu/yourvoice/ipm/forms/dispatch?form=companylaw2012&lang=en
http://ec.europa.eu/yourvoice/ipm/forms/dispatch?form=companylaw2012&lang=en
http://ec.europa.eu/yourvoice/ipm/forms/dispatch?form=companylaw2012&lang=en
http://ec.europa.eu/yourvoice/ipm/forms/dispatch?form=companylaw2012&lang=en
http://www.europarl.europa.eu/document/activities/cont/201201/20120130ATT36564/20120130ATT36564EN.pdf
http://www.europarl.europa.eu/document/activities/cont/201201/20120130ATT36564/20120130ATT36564EN.pdf
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Credit Directive 2008/48/EC (CCD) 
itself, the study considered the extent to 
which Member States had applied the 
CCD's provisions to credit agreements 
falling outside the CCD's scope. 

The CCD, which came into effect in May 
2008, required Member States to 
harmonise tricky consumer credit 
legislation across different legal 
systems in a relatively short period of 
time. The study concluded that the time 
period for transposition was ‘very short’ 
given the relatively complex subject 
matter of the Directive. This complexity 
led to delays in transpositions in some 
of the Member States. The study also 
pointed to incorrect implementation of 
the Directive in some cases which 
subsequently required further 
amendments to national legislation.  
However, the Committee found that 
overall most of the fully harmonised 
aspects of the CCD were been 
transposed correctly. 

This study of implementation process 
for CCD may provide useful insights on 
implementation of future financial 
legislative reforms across the EU. In 
particular it highlights the need to 
consider carefully whether the 

proposed implementation timeframe is 
workable for directives dealing with 
legislative and regulatory changes in 
complex areas. 

FSA consults on pension transfer 
valuations 
On 28 February 2012, FSA published 
'Pension Transfer Value Analysis 
Assumptions’ CP12/4 (CP12/4). The 
proposals clarify and update the 
current standards and aim to ensure 
that pension scheme members 
considering a transfer are given a fair 
assessment of what they will receive in 
retirement.   

A pension transfer occurs when a 
pension is moved from a defined 
benefit scheme (such as a final salary 
pension scheme) to a personal pension 
scheme.  On retirement, retirees can 
convert a personal pension fund into an 
annuity or draw money from the fund, 
known as income drawdown, to provide 
regular payments.  The consultation 
closes on 27 March 2012. 

FSA updates progress on 2011/12 
Business Plan  
The FSA published its Milestones for 
2011/2012 on 16 February 2012 to 
communicate its progress against its 

2011/12 Business Plan.  Whilst the FSA 
made progress against most of its key 
priorities, it noted delays in the 
following areas: 

• Policy Statement on the Mortgage 
Market Review delayed from Q1 
2012 to Q2/Q3 2012. This is due to 
the delayed publication of the 
related consultation paper. 

• Consultation Paper and Policy 
Statement on Guidelines on 
Common Reporting (COREP)  
delayed until the next financial year 
due to delays in implementation of 
EU legislation. The FSA will deliver 
these documents as part of its 
wider CRD IV programme.  

• Compensation Review Consultation 
Paper delayed from Q4 2011 to 
March 2012. 

The FSA reported on its progress up to 
31 December 2011 and it would have 
been more helpful if the report reflected 
the position up to the end of February 
2012.  However of the revised 
publication dates are still helpful. The 
next update will be published in April 
2012.  

FSA consults on 2012/13 budget 
increases  
The FSA published its consultation 
Regulated fees and levies: Rates 
proposals 2012/13 (CP 12/3) on 2 
February 2012 containing the proposed 
regulatory fees required in 2012/13 to 
meet its annual funding requirement 
(AFR). This consultation also sets out 
the fees and levies required by FOS, 
FSCS and the Money Advice Service 
(MAS) to carry out their roles in 
2012/13. 

The FSA’s AFR for 2012/13 is £578.4m, 
a 15.6% increase on 2011/12. In real 
terms, this amount represents an 
increase of £105.4m for firms on 
2011/12 (or 25.4% increase) because 
whilst the AFR has increased the FSA’s 
revenue from enforcement actions has 
decreased on 2011/12, meaning firms 
are required to fund the gap.  

The AFR has increased sharply for 
2012/13 to account for transitional 
arrangements to the new regulatory 
structure established under the Bill, 
including the implementation of PRA 
and FCA, staff pay rises at the FSA and 
investment in new IT infrastructure.  

http://www.fsa.gov.uk/static/pubs/cp/cp12-04.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-04.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-04.pdf
http://www.fsa.gov.uk/pubs/plan/fsa_milestones11_12.pdf
http://www.fsa.gov.uk/pubs/plan/fsa_milestones11_12.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-03.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-03.pdf
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Allocation of this increased funding 
requirement is focused on staff relating 
to deposit acceptors (25.2% increase), 
insurers general (36.7% increase), 
insurers-life (37.3% increase), firms 
dealing as principal (43.7% increase) 
and fund managers (32.4% increase).  
Increases for these sections reflect the 
FSA’s focus on more intensive and 
intrusive supervision for these firms as 
well as the higher rates of enforcement 
actions against these types of firms.  

In contrast advisers, dealers and 
brokers that hold client money/assets 
have seen their contribution decrease 
by 19% and corporate finance advisers 
by 35.9% to reflect less focus on these 
areas due to a decrease in enforcement 
actions. 

The funding of MAS represents a 98.6% 
increase to £86.8m (from £43.7m in 
2011/12), due to MAS’ recently 
expanded role in providing a free 
advisory service to the public and the 
coordination of debt advice. The fee for 
coordinating debt advice (£40.5m) will 
be apportioned between deposit-takers 
and home finance providers and 
administrators.  

The FSA will continue to levy a separate 
special project fee for its 
implementation of Solvency II which 
will be £25.9m for 2012/13, a small 
decrease from the 2011/12 levy of 
£26.8m.  

The period for comment on the fees and 
levies to be imposed for authorised 
firms closes on 2 April 2012.  

The FSA is also consulting on: 

• Payment service provides and 
electronic money issuers – change 
method of applying application and 
periodic fees to avoid cross-subsidy 
(period for comment ends on 2 
April 2012).  

• Regulatory reporting changes to 
Part J of the Retail Mediation 
Activities Return (RMAR) – to 
allow firms to report their annual 
regulated income, as proposed in 
CP 11/21 (period for comment 
ended on 29 February 2012).  

• Restructuring special project fees – 
propose to amend the hourly rates 
used for internal project accounting 
purposes (period for comment ends 
on 2 April 2012).  

• Valuing derivatives in fund 
management – clarify how fund 
managers should calculate the 
value of derivatives for overlay 
portfolios to reduce the risk of 
inconsistent reporting across 
different fund managers (period for 
comment ends on 2 April 2012).  

The FOS published our plans and 
budget for 2012/2013 in January 2012 
and was covered in the February 
edition of Being Better Informed.  

FSA publishes Handbook Notice 117  
The FSA published Handbook Notice 
117 on 27 February 2012 which details 
the changes to the FSA Handbook 
following FSA Board approval of two 
instruments on 23 February 2012.  

• Training and Competence 
sourcebook (TC): the list of 
qualifications that can be 
completed by advisers is updated, 
following consultation on this area 
in CP 11/27. FSA received no 
response to its proposals so has 
implemented them as planned. 

• Conduct of Business sourcebook 
(COBS) and Perimeter Guidance 
manual (PERG): guidance is added 

to COBS, following CP11/26, on 
treatment of trail commission and 
adviser charging rules under RDR.  
PERG is amended to include a new 
section setting out whether or not 
various recommendations by an 
adviser amount to new advice.  

The changes to the TC sourcebook 
became effective on 24 February 
2012.  The changes to COBS and PERG 
will become effective when RDR is 
implemented on 31 December 2012.  

FSA publishes policy development 
update  
The FSA published edition Policy 
development update number 144 on 24 
February 2012. The policy development 
update is published monthly and 
provides: 

• lists of publications issued since the 
last edition 

• information on recent Handbook 
developments 

• other publications (consumer 
publications, Guidance 
Consultations and Finalised 
Guidance) 

http://www.fos.org.uk/publications/pdf/plan-budget-2012-13.pdf
http://www.fos.org.uk/publications/pdf/plan-budget-2012-13.pdf
http://www.fsa.gov.uk/static/pubs/handbook/hb-notice117.pdf
http://www.fsa.gov.uk/static/pubs/handbook/hb-notice117.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/pdu-newsletter-feb12.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/pdu-newsletter-feb12.pdf
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• an updated timetable for 
forthcoming publications. 

We advise firms to review FSA’s 
publication plans. We also provide a 
consolidated list of regulatory 
developments in our Being Better 
Informed Calendar. 

FSA fines Santander £1.5 m over 
structured products 
FSA fined Santander UK PLC 
(Santander) £1.5m for selling £1.2bn of 
“guaranteed” stock market-linked 
bonds without making it clear to 
consumers that they would be excluded 
from the compensation if the bank 
failed.  

Clients who purchased the bank’s range 
of structured products began to query 
the extent of financial protection they 
were entitled to in 2008, following the 
collapse of Lehman Brothers, but 
Santander did not clarify its position 
until January 2010. According to the 
FSA, the bank continued to sell 
investments between the date it 
discovered that some would only be 
covered by the compensation scheme in 
limited circumstances, and the date it 
informed new customers of these 
limitations. 

The regulator said Santander 
acknowledged it could have changed its 
product literature and training 
materials more quickly. The FSA 
expects that when firms provide 
customers with literature about 
products, the information is correct and 
unambiguous to allow investors to 
make informed decisions about 
whether to invest. 

The fine demonstrates the FSA’s 
attempt to take a more active approach 
towards consumer protection ahead of 
next year’s transformation of financial 
regulation and the introduction of the 
FCA which will be granted greater 
powers to intervene and ban financial 
products. 

Although investors with deposit based 
products are entitled to compensation if 
the financial institution fails, 
investment structured products, such 
as Santander’s Guaranteed Capital Plus 
and Guaranteed Growth Plan, are only 
eligible for Financial Services 
Compensation Scheme protection if the 
product has been mis-sold or 
mismanaged. 

The regulator has since published 
industry guidelines for the design and 

marketing of complex investment 
products to make this distinction clear 
to consumers.  

FSCS publishes plan and budget for 
2012/13  
The FSCS published its Plan and 
Budget: 2012/13 on 2 February 2012. 
This paper sets out the indicative levy 
that firms will have to pay to the FSCS 
during 2012/13 and its plans next year.  

The FSCS estimates it will require 
£221m in 2012/13, an increase of £4m 
on 2011/12. The increase reflects 
FSCS’s estimate that payment 
protection insurance (PPI) claims will 
continue to rise. FSCS also expects 
further claims against credit unions, 
due to the continuing adverse financial 
conditions. The general insurance 
sector will again be the biggest 
contributor, with a £120m contribution 
to the levy.  

The FSCS estimates that an interim levy 
of at least £40m might be required 
before the end of March 2012 for 
failures in the investment 
intermediation sector. FSCS also 
indicates that deposit-taking firms will 
be required to contribute around 
£360m to pay interest on government 

loans relating to major bank failures in 
2008/9.  The indicative levy does not 
contain any provisions to cover 
payments to customers of MF Global.   

The FSCS’s plan for the year ahead 
includes: 

• raising awareness of its existence 
and terms with the general public 

• increasing consumer 
communication channel 

• examining new IT systems to 
support faster payouts 

• streamlining and consolidating its 
processes 

• continually improving the quality of 
services provided 

• enhancing its outsourcing 
arrangements 

• transforming its culture to a more 
proactive and accountable 
organisation. 

The FSCS also discusses its support for 
the funding review due to be published 
by FSA this year. Given the escalating 
financial demands made by regulatory 
bodies on firms, the industry is likely to 
take a keen interest in this review. 

http://www.fsa.gov.uk/library/communication/pr/2012/017.shtml
http://www.fsa.gov.uk/pubs/guidance/gc11_27.pdf
http://www.fscs.org.uk/uploaded_files/Publications/Plan_and_Budget/plan-and-budget-2012-13.pdf
http://www.fscs.org.uk/uploaded_files/Publications/Plan_and_Budget/plan-and-budget-2012-13.pdf
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Accounting2 

FRC publishes report on ‘comply or 
explain’ 
On 15 February 2012 FRC published 
the Report of discussions between 
companies and investors: What 
constitutes an explanation under 
'comply or explain'? with findings from 
discussions held between senior 
company and investor representatives. 
The report notes that UK companies 
achieve a high level of compliance with 
the FRC’s 2010 UK Corporate 
Governance Code (the Code). The 
majority of companies who do not 
comply with one or more provisions of 
the Code provide a full explanation of 
their reasons. However, a minority do 
not and the paper is intended to help 
address this gap by setting out FRC’s 
expectations. 

                                                             

2 This section includes accounting developments 
with a direct or potential impact on the financial 
services industry only. For a complete update on 
accounting developments in the UK visit 
http://www.pwc.co.uk/eng/services/ifrs_services
.html 

The paper sets out basic requirements 
for a non-compliance explanation 
under the Code: 

• description of the background of 
the issues 

• clear rationale which is specific to 
the company 

• whether the deviation from the 
Code's provisions is limited in time 

• alternative measures that the 
company is taking to deliver on the 
principles set out in the Code and 
mitigate any additional risk. 

The FRC is serious about improving 
these standards.  In its December 
report Developments in Corporate 
Governance 2011: The Impact and 
implementation of the UK Corporate 
Governance and Stewardship Codes 
FRC suggested that shareholders could 
be invited to contact the Financial 
Reporting Review Panel if a company 
failed to respond to a request for a 
clearer explanation. 

FRC has been actively combating a 
European threat to make corporate 
governance statements ‘regulated 
information’ within the meaning of the 

EU Transparency Directive 
2004/109/EC.  To this end, FRC has 
been working to improve the quality of 
comply-or-explain explanations in 
annual reports, believing that ‘the right 
way to address current corporate 
governance challenges is to make the 
existing system work better rather than 
to introduce new prescriptive 
regulation’. 

IFRS news  
IFRS news is PwC's monthly newsletter 
highlighting developments at the IASB. 
The February 2012 edition 
addresses: 

• Eurozone and 2011 financial 
reporting  

• interview with IASB chairman 
Hans Hoogervorst  

• IFRS quiz - debt versus equity.  

Accounting Briefing  
PwC produces an Accounting Briefing 
looking at practical issues for the UK.  
The February 2012 edition 
addresses: 

• UK GAAP proposals 

• Accounting impact of eurozone 
troubles 

• Country and currency risk – 
regulator’s view 

• FRRP priority sectors for 2012/3.  

The future of UK GAAP  
All firms reporting under UK GAAP will 
be impacted by the ASB project on the 
Future of UK GAAP.   

On 30 January 2012 ASB published 
financial reporting exposure drafts 
(FREDs) setting out revised proposals 
for the future of financial reporting in 
the UK and Republic of Ireland. A 
single new FRS (the Financial 
Reporting Statement applicable in the 
UK and the Republic of Ireland) will 
replace the existing suite of FRSs and 
SSAPs.  Details of the proposals are on 
ASB’s website and are summarised in 
PwC’s Straight Away publication.  At 
the same time the ASB also issued a 
discussion paper on the options for the 
future of insurance accounting in the 
UK and Republic of Ireland, which is 
considered in our Hot Topic 
publication.  

http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/documents/pagemanager/Corporate_Governance/UK%20Corp%20Gov%20Code%20June%202010.pdf
http://www.frc.org.uk/documents/pagemanager/Corporate_Governance/UK%20Corp%20Gov%20Code%20June%202010.pdf
http://www.pwc.co.uk/eng/services/ifrs_services.html
http://www.pwc.co.uk/eng/services/ifrs_services.html
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
https://pwcinform.pwc.com/inform2/content?action=resource&id=0000000563452544.pdf
https://pwcinform.pwc.com/inform2/content?action=resource&id=0000000569079780.pdf
http://www.frc.org.uk/asb/technical/projects/project0072.html
https://pwcinform.pwc.com/inform2/show?action=informContent&id=1218315001118218
http://www.frc.org.uk/documents/pagemanager/asb/Future_of_UK_GAAP/FRED_Jan_2012/20120130%20-%20Insurance%20accounting%20in%20the%20UK_FINAL.pdf
https://pwcinform.pwc.com/inform2/show?action=applyInformContentTerritory&id=1227022902166602&tid=76


       
Introduction Banking and Capital 

Markets 
Asset Management Insurance Monthly calendar PwC insights Glossary 

 

FS regulatory, accounting and audit bulletin - February 2012 PwC • 49 

In a press release Gail Tucker, PwC 
partner, said: 

UK insurers have vital choices to make. 
The first is to make their voices heard 
and respond to the ASB.  The outcome 
of the ASB’s approach to accounting for 
insurance contracts is likely to have a 
significant influence on whether an 
insurer will want to stick with UK 
GAAP or move to full IFRS. Those in 
the life insurance sector will be 
particularly affected by these proposals 

Given the delay in the finalisation of the 
new IFRS for insurance contracts and 
the new Solvency II regulatory regime 
due to be implemented in 2014, 
insurers will not want to find 
themselves in No-Man’s Land until the 
revised accounting for insurance 
contracts under IFRS is clarified. 

The consultation period ends on 30 
April 2012 and the new requirements 
are expected to apply from 1 January 
2015 (with early adoption permitted). 

IASB Insurance Contracts 
Project 
IASB is working alongside the FASB to 
develop a harmonised IFRS for 
insurance contracts.   The IASB’s 

updated work plan includes details of 
the project timetable as of 1 February 
2012.   A review draft or revised 
exposure draft (ED) is now timetabled 
for the second half of 2012, rather than 
the first half of the year as previously 
planned. 

On 21 December 2011 IASB published 
an updated summary of how the 
proposals in the Insurance Contracts 
ED would change as a result of IASB 
and FASB's tentative decisions. In 
addition, the webpage contains working 
drafts of revised wordings 
implementing some of the tentative 
decisions made.  On 5 January 2012 
IASB published an updated high level 
summary of progress on this project.   
For more background information see 
PwC’s webpage on this project.   

The IASB and FASB boards continued 
their discussion on this project on 27 
and 28 February 2012, (see PwC 
summary).  On the first day the Boards 
discussed: 

1. Eligibility criteria and 
mechanics of the premium 
allocation approach (PAA).  The 
Boards confirmed FASB’s views on 
PAA as a separate, stand alone 

model, whereas IASB views PAA as a 
proxy to the building block approach 
(BBA). However, the Boards agreed 
on the draft criteria to identify 
contracts eligible for the PAA, 
subject to amendment.  IASB will 
also in principle use PAA as long as 
it approximates to BBA.  However, 
FASB will require the use of PAA 
only if the criteria are met.   The 
Boards agreed a number of practical 
expedients in relation to the 
mechanics of the PAA. 

2. Onerous contracts. The Boards 
decided that the expected cash flows 
should not be discounted for both 
identification and measurement of 
onerous contracts when deliberating 
the PAA contracts test for which the 
undiscounted incurred claims 
practical expedient has been elected. 

3. Measurement of infrequent, 
high severity events. The Boards 
decided that an insurer should not 
update period-end cash flow 
estimates in light of the occurrence 
or non-occurrence of insured events 
after the balance sheet date. 

4. Unbundling of goods and 
services components from 

insurance contracts. The Boards 
agreed that, in principle, the criteria 
for identifying the ‘distinct’ nature 
of such goods and services from the 
Revenue Recognition project should 
be used. 

On the second day, an IASB-only 
session, the IASB discussed financial 
instruments with discretionary 
participation features. The Board voted 
to include financial instruments with 
discretionary participation features 
within the scope of the insurance 
contract standard. However, this 
approach will be limited to contracts 
issued by insurers. 

  

http://www.ifrs.org/Current+Projects/IASB+Projects/IASB+Work+Plan.htm
http://www.ifrs.org/NR/rdonlyres/9316E235-F812-4166-94D6-030CB9FF5B2A/0/EffectofBoarddecisionsonEDDec2011.pdf
http://www.ifrs.org/NR/rdonlyres/BBD2FED7-3A93-47BF-A5F9-8B9857C4619F/0/Projectoverview5Janrev.pdf
http://www.ifrs.org/NR/rdonlyres/BBD2FED7-3A93-47BF-A5F9-8B9857C4619F/0/Projectoverview5Janrev.pdf
http://www.pwc.com/gx/en/insurance/IFRS/progress.jhtml
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Tax 

European financial transaction tax: 
where we are now 
In the wake of the financial crisis there 
were calls for the introduction of 
additional taxes on the financial sector. 
The EU has taken the lead in pushing 
for the introduction of a Financial 
Transactions Tax (FTT).  In September 
2011, a draft EU Directive was released 
which includes a proposed 
implementation date of 1 January 2014. 

Under these proposals the FTT would 
apply to any financial transactions 
where at least one of the parties is 
established in an EU Member State and 
either that party or another party 
involved is a Financial Institution. 
While the proposed rates are low, the 
scope of the tax is large given the 
breadth of “financial transactions” and 
parties qualifying as “financial 
institutions”. 

In parallel, France has developed its 
own FTT proposal.  A French bill, 
released in February 2012, applies a 
different basis of taxation than the draft 
EU Directive. The French proposal is 

based not on the residence of the 
parties to the transaction, but rather on 
the type of securities traded. In this 
respect, the French model more closely 
resembles the UK’s stamp duty regime. 

The political atmosphere surrounding 
the proposals is highly charged, but 
there is a political commitment across a 
significant part of Europe to implement 
a European FTT. The Finance Ministers 
of 9 Member States recently sent a 
letter to the Danish EU presidency 
asking to fast-track the process for a 
FTT noting that they ’would appreciate 
if […] discussions started on 
compromise proposals to overcome any 
difficulties that might have arisen’. 

The coming months should provide 
further clarity on the direction and 
shape of both proposals, including 
whether the French model influences 
the shape of the EU Commission’s 
proposal. Given the significant impacts 
of these proposals, institutions should 
carefully monitor FTT developments to 
ensure they are well placed to assess the 
impact to their businesses. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information, please refer to 
our Global FS Tax Newsflashes: 

http://www.pwc.com/sg/en/tax-
newsflash/index.jhtml 

http://www.pwc.com/sg/en/tax-
newsflash/archive.jhtml   

 

http://www.pwc.com/sg/en/tax-newsflash/index.jhtml
http://www.pwc.com/sg/en/tax-newsflash/index.jhtml
http://www.pwc.com/sg/en/tax-newsflash/archive.jhtml
http://www.pwc.com/sg/en/tax-newsflash/archive.jhtml
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Regulation 

Solvency II 

Solvency II is a fundamental review of 
the prudential regulatory requirements 
for the European insurance industry. It 
will apply to all insurance firms with 
gross premium income exceeding €5m 
or gross technical provisions in excess 
of €25m.  The framework of the new 
regime is set out in the Solvency II 
Directive which was formally adopted 
in 2009.   

Omnibus II – EP vote approaches 
Omnibus II will amend Solvency II to 
set its implementation date, specify 
areas of and timing for further Solvency 
II legislation, give new powers to 
EIOPA and make other technical 
amendments.  Solvency II’s 
requirements are planned come into 
force on 1 January 2014. The EP’s 
vote on Omnibus II is scheduled for 21 
March 2012 and is a key milestone 
towards implementation.   

The vote has been delayed a number of 
times and it is now critical that the EP 
finalises its position so it can then reach 

agreement with the Council to finalise 
Omnibus II.    

FSA anticipates Level 2 rules in 
November 
The FSA stated on its Solvency II 
submissions webpage that it expects an 
updated version of the Level 2 rules in 
November 2012. The EC circulated the 
current version to selected stakeholders 
in November 2011 but has not formally 
published the Level 2 rules. 

FSA briefs insurers on internal model 
approval 
On 27 February 2012 the FSA held an 
industry briefing for firms to discuss 
the pre-application phase of the 
Solvency II internal model approval 
process (IMAP). To coincide with the 
conference, FSA published updated 
materials which included: 

• overview chart of the IMAP process 

• FSA’s approach to pre-
implementation decision making – 
this confirmed a two-stage process 
for model approval, the first stage 
is a submission (in effect a draft 
application) which will then be 
followed by a formal application 

after regulatory decisions can be 
made under Solvency II rules 

• updated self-assessment checklist – 
this sets out the almost 300 
requirements which the Directive 
requires insurers to meet before 
model approval can be granted - 
this must be completed by all 
insurers seeking model approval  

• Q & A document 

• checklists and notes to support the 
submission of model approval 
applications 

Julian Adams, FSA Director of 
Insurance, gave the keynote speech at 
the conference.  He sought to give the 
industry clarity, to the extent possible, 
about the current position and what 
FSA is proposing to do in the coming 
months.  The FSA’s working 
assumption remains that Solvency II 
will come into force on 1 January 2014, 
although they acknowledged the 
possibility that timeframes may change.   

Although the FSA has not released 
formal public guidance, the FSA 
clarified that model approval 
applications should be based on the 
draft Level 2 text released by the EC in 

November 2011.  Insurers who do not 
have a copy of the text are advised to 
contact their trade body. The FSA’s 
updated materials reflect the November 
2011 Level 2 draft.  Insurers will have to 
do additional work to complete their 
applications, particularly those who 
have already invested time in the 
previous versions.  

In a PwC press release on the 
conference, Charles Garnsworthy, PwC 
Partner, considers the implications of 
FSA’s messages: 

Insurers will welcome the increased 
clarity from the FSA of their 
requirements for the internal model 
approval process. But this late 
format change will require many 
insurers to rethink how they 
organise their Solvency II 
programmes. Many companies are 
likely to be concerned that their 
already heavy workloads and limited 
resources will be stretched further.   

FSA confirmed that it will review the 
calculation of technical provisions 
produced by all IMAP firms.  This 
review will occur for most firms in 2013 
and be based on December 2012 
balance sheet figures.  In the next few 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:335:0001:0155:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:335:0001:0155:EN:PDF
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?id=589513#foreCast
http://www.fsa.gov.uk/about/what/international/solvency/implementation/solvency-submissions#1
http://www.fsa.gov.uk/about/what/international/solvency/implementation/solvency-submissions#1
http://www.fsa.gov.uk/static/pubs/international/solvency-ii-submissions.zip
http://www.fsa.gov.uk/static/pubs/international/solvency-ii-submissions.zip
http://www.fsa.gov.uk/library/communication/speeches/2012/0227_ja.shtml
http://www.ukmediacentre.pwc.com/News-Releases/PwC-comments-on-the-FSA-s-Solvency-II-conference-11da.aspx
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months FSA supervisors will commence 
discussions with firms about their 
approach to the review of technical 
provisions. 

Insurers should keep their FSA 
supervisors informed of their progress.  
If they are likely to miss their scheduled 
submission date, they need to discuss 
this with the FSA as a matter of 
urgency.  Garnsworthy advises firms to 
ensure that they are adequately 
resourced to meet their obligations. 

The FSA is cranking up its pressure 
on firms and insurers need to 
prepare themselves for much closer 
engagement with the regulator in 
the run up to implementation. A 
number of insurers had already 
anticipated this increased level of 
activity with the FSA, but those who 
have not factored this into their 
Solvency II plans will have to 
considerably rethink how they use 
their already strained resources. 

 

EC informs EIOPA of third country 
equivalence 
EC published a letter to EIOPA on 2 
February 2012 which shows the list of 

countries with which the EC has 
discussed a transitional regime for third 
country equivalence under Solvency II, 
including Australia, Brazil, Chile, 
China, Hong Kong, Japan, Israel, 
Mexico, Singapore, South Africa and 
Turkey. A different approach for 
equivalence is expected in relation to 
the US.  However, no details have yet 
been given to this approach.  

Responding to the announcement, Paul 
Clarke, PwC’s global Solvency II leader, 
commented: 

It is an important step for 
companies to know which countries 
will be included in the transitional 
equivalence assessments. Global 
insurers with operations in the 
identified countries will be watching 
this closely as equivalence will mean 
they avoid the costs and burden of 
having to comply with their local 
regulation and Solvency II. One area 
where the industry is eagerly 
awaiting more detail is how the US 
will be assessed. 

Where to go for more information 

Our Solvency II UK web pages are 
available at www.pwc.co.uk/solvencyII    

Other EU releases  
EIOPA responds to IORP review 
On 15 February 2012 EIOPA published 
its final response to the EC’s Call for 
Advice on a review of IORP, a directive 
which regulates pension funds.  The 
proposals would require pension 
schemes to hold extra capital against 
the risk of unexpected events.   

Our press release Capital requirements 
threat for pensions draws closer - 
hundreds of UK companies could be 
driven to insolvency considers the 
impact of these proposals and provides 
commentary by Marc Hommel, a PwC 
Pensions partner.   

Legislators have not yet agreed on the 
method for calculating the discount rate 
which will used to determine the 
current value of future pension 
obligations, against which capital 
adequacy will be determined.  UK 
companies fear that a 'risk free' 
discount rate will be mandated, which 
would require  considerably more 
funding than current levels.  Hommel 
advises: 

We are one step closer to 
fundamental reform of EU 

regulation governing the financing 
of occupational pensions. EIOPA's 
final advice to the EC sticks to their 
original plan but we are still 
awaiting key details which will 
determine the degree of damage to 
UK employers.   
 
The stakes are monumental and the 
range of possible outcomes is huge, 
from minimal change for most 
strong companies to a catastrophic 
hit of £500bn. 

Companies with defined benefit 
pension schemes face the biggest 
potential consequences from the 
proposals, and those that have pension 
deficits which dwarf the value of the 
company itself will be affected most. 
PwC estimates that hundreds of UK 
companies are at risk of insolvency if 
the EIOPA proposals are implemented 
with heavy funding requirements and if 
limited time for preparation is given.   

Hommel advises businesses to take an 
active role in lobbying during the 
consultation stages: 

If these reforms are implemented as 
drafted, it will be a case of survival 
of the fittest for UK companies with 

http://ec.europa.eu/internal_market/insurance/docs/solvency/letter201202_en.pdf
http://www.pwc.co.uk/eng/issues/solvency_II.html
http://t.co/BKJrkvt1
http://www.ukmediacentre.pwc.com/News-Releases/Capital-requirements-threat-for-pensions-draws-closer-hundreds-of-UK-companies-could-be-driven-to-insolvency-11d5.aspx
http://www.ukmediacentre.pwc.com/News-Releases/Capital-requirements-threat-for-pensions-draws-closer-hundreds-of-UK-companies-could-be-driven-to-insolvency-11d5.aspx
http://www.ukmediacentre.pwc.com/News-Releases/Capital-requirements-threat-for-pensions-draws-closer-hundreds-of-UK-companies-could-be-driven-to-insolvency-11d5.aspx
http://www.ukmediacentre.pwc.com/News-Releases/Capital-requirements-threat-for-pensions-draws-closer-hundreds-of-UK-companies-could-be-driven-to-insolvency-11d5.aspx
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significant defined benefit pension 
schemes, but the financial position 
of all sponsoring employers will be 
weakened to some degree. We are 
still at an early stage in the process 
and UK businesses should not 
underestimate their abilities to 
influence the eventual outcome and 
the need to do so. 

Companies with defined contribution 
schemes are also affected by the 
proposals: sponsoring employers will 
be required to meet reserve 
requirements to cover contingences. If 
the extra costs of funding reserves are 
passed on to pension scheme members, 
the legislation may result in less 
pension saving behaviour, instead of 
more.   

Another significant aspect of the 
proposals, which has been somewhat 
overshadowed, is the proposed change 
to the definition of cross-border 
schemes.  The proposal will affect 
companies that are cross-border 
employers or employees who 
participate in their pension scheme.  
The affected pension schemes will be 
required to be fully-funded at all times.  
The reforms will also require an annual 

pension scheme valuation, rather than 
the current UK three year valuation.  
This change will increase costs and 
work for both sponsoring companies 
and regulators. 

EIOPA publishes Colleges of 
Supervisors 2012 Action Plan 
Colleges of Supervisors are groups of 
industry supervisors who meet to 
improve the efficiency, effectiveness 
and consistency of supervision of 
international financial services firms.   

The two key targets for 2012 identified 
in EIOPA’s 2012 College Action Plan 
are preparation for the implementation 
of Solvency II and exchange of 
information within colleges. See newly 
created section, Colleges of Supervisors 
on EIOPA’s website. 

EIOPA’s publishes Initial Overview of 
EU Key Consumer Trends  
This report contains a concise view of 
consumer trends in the insurance and 
pensions sectors in Europe.  The report 
cited consumer protection issues 
relating to payment protection 
insurance (PPI), increased focus on 
unit linked life insurance products, and 
the increased use of comparison 
websites by consumers as issues raising 

the most concerns.  EIOPA stated that 
it will undertake further analysis and 
investigation of these trends. 

Follow EIOPA on Twitter for 
further information.   

EC publishes Interim Report on 
Natural Catastrophes 
EC published Interim Report on 
Natural Catastrophes: Risk relevance 
and Insurance Coverage in the EU.   
 
This report is part of an in-depth 
examination of insurance schemes 
covering Natural Catastrophes across 
Europe. The report seeks to set the 
basis for future EC initiatives to 
promote the development of an 
appropriate market for NatCat 
insurance products and/or improve the 
efficiency of existing markets.  
Comments and/or additional data are 
requested by 31 May 2012. 

EC instigates wide-ranging review of 
Financial Conglomerates Directive 
On 20 February 2012, EC announced it 
is undertaking a ‘fundamental’ review 
of the Financial Conglomerates 
Directive (FICOD II) and is seeking 
public consultation on a host of issues 

related to the supervision of large and 
complex financial groups. 

The review assesses the ‘quick fix’ 
measures (see FICOD I- Directive 
2011/89/EU) which came into force on 
9 December 2011 and were designed to 
address specific problems with the 
Financial Conglomerates Directive 
(Directive 2002/87/EC). 

EC seeks comments on the scope of the 
Directive, in particular its application to 
unregulated entities, such as special 
purpose vehicles. It is also consulting 
on the supplementary supervision of 
systemically relevant financial 
conglomerates and whether financial 
conglomerates should have mandatory 
stress testing. 

The EC is keen on getting a “European 
perspective” on group supervisory 
issues, including: 

• Whether group supervision should 
focus on the financial 
conglomerate’s head office and 
impose corrective measures on this 
entity, regardless of whether the 
entity is authorised. 

• The extent to which there should or 
can be discretion in the application 

https://eiopa.europa.eu/activities/insurance/colleges-of-supervisors/index.html
https://eiopa.europa.eu/fileadmin/tx_dam/files/publications/reports/EIOPA-CCPFI-11029_Overview_of_Consumer_Trends_20120201.pdf
http://twitter.com/eiopa_europa_eu
http://ec.europa.eu/internal_market/insurance/docs/natural-catastrophes/jrc_report_on_nat_cat_en.pdf
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
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of rules in the supervisory approach 
of cross-border and cross-sector 
groups. 

• Whether explicit new or amended 
legal provisions are necessary to 
achieve sound group-wide 
governance systems in Europe, or 
whether sufficient legally clear 
provisions already exist to 
implement the suggested 
principles. 

• Whether the European prudential 
framework should remain confined 
to enforceable capital- and liquidity 
ratios, or if additional provisions 
are necessary, as suggested by the 
Joint Forum, to ensure that a 
conglomerate's internal capital and 
liquidity policy is sufficient to meet 
the standards at all times in all of 
its authorized entities. 

The consultation closes on 19 April 
2012. The responses will inform the 
EC’s report on the fundamentals of the 
prudential supervision of financial 
groups, which is due in Q3 2012. 
Legislative proposals will follow in 
2013. 

PwC’s European financial regulation 
updates 
See PwC’s European financial 
regulation updates for further 
developments.  Updates in February 
include:  

• EC publishes proposed changes to 
data protection rules  

• Foreign Account Tax Compliance 
Act (FATCA) takes shape  

• EC instigates wide-ranging review 
of Financial Conglomerates 
Directive  

• Joint Forum reports on intra-
group support measures 

Supervisory reforms 
TSC and Government disagree over 
FCA accountability  
The Treasury Select Committee (TSC) 
published Financial Conduct 
Authority: Report on the Government 
Response (TSC February 2012 Report) 
on 27 February 2012.  The TSC 
February 2012 Report contains the 
Government’s response to the TSC’s 10 
January 2012 Report on the 
accountability of FCA and the TSC’s 
response to the Government’s response.  

The TSC February 2012 Report 
highlights four areas of the 
Government’s response: 

• Accountability of the FCA.  The TSC 
disagrees with the Government’s 
view that the FCA’s mechanisms for 
accountability ‘should be at least as 
rigorous as those placed on the 
FSA’, arguing that this does not set 
a high enough benchmark. 

• Objective of FCA.  The TSC argues 
that the amendment to the FCA’s 
statutory objective ‘to ensure that 
relevant markets function well’ 
adds nothing and may even be 
harmful. 

• PRA veto power over the FCA.  The 
Government rejected the TSC’s 
proposals to transfer this power to 
the FPC. If it stays with the PRA 
then the TSC argues use of the veto 
should be subject to a statutory 
requirement for review of its use. 

• Cost-benefit analysis of financial 
regulation.  The TSC requested that 
the Government include additional 
requirements in the Bill for more 
extensive cost-benefit analysis in 
future consultations. The TSC 

acknowledges the changes made to 
the Bill by the Government 
following its comments are a ‘step 
forward’ but believes further work 
on this is still required. 

The TSC has a number of concerns over 
the accountability of the FCA and the 
BoE which have not yet been addressed 
by the Government. Such concerns may 
hinder the Bill’s progress through 
Parliament. 

FSA advises on twin peaks supervisory 
approach 
In February the FSA released more 
details about the supervisory approach 
which will be undertaken by the PRA 
and FCA.  Hector Sants, the FSA Chief 
Executive, communicated details in a 
letter ‘Update to Transition to New 
Regulatory Structure: implementing 
‘twin peaks’ within FSA’ to CEOs of 
FSA-regulated firms (Dear CEO letter) 
dated 6 February 2012 and a speech 
‘Delivering twin peaks regulatory 
model’ he gave on the same day.   

From 2 April 2012 the FSA will separate 
its ARROW risk mitigation programme 
into prudential and conduct 
supervision teams to commence the 
transition to the new supervisory 

http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/index.jhtml
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/index.jhtml
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-13-2012.jhtml#5
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-13-2012.jhtml#5
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-20-2012.jhtml#1
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-20-2012.jhtml#1
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-20-2012.jhtml#4
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-20-2012.jhtml#4
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-20-2012.jhtml#4
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-27-2012.jhtml#5
http://www.pwc.com/gx/en/financial-services/issues/regulation/european-fs-regulation-update/updates/february-27-2012.jhtml#5
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1857/1857.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1857/1857.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1857/1857.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1574/1574.pdf
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmtreasy/1574/1574.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/static/pubs/ceo/twinpeaks.pdf
http://www.fsa.gov.uk/library/communication/pr/2012/012.shtml
http://www.fsa.gov.uk/library/communication/pr/2012/012.shtml
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processes which will be undertaken by 
the PRA and the FCA next year.  The 
new organisational structure will apply 
to all ARROW visits scheduled after 
this date.      

Each supervisory team will conduct 
their reviews against separate sets of 
objectives, will make separate 
judgements and any remediation 
recommendations will also be 
separated.  The teams will coordinate 
internally to maximise the exchange of 
information and the FSA will retain its 
current data infrastructure to allow 
firms to continue to make a single 
regulatory data submission.   

Prudential supervisory teams will be 
concerned about the firms’ board and 
overall governance structures.  Their 
primary objective is to ensure that risks 
to the firm’s stability are being well 
managed.  Conduct supervisory teams 
will be concerned with whether the 
firm’s customers are being fairly 
treated.  Sants noted that for firms 
which may have a systematic impact 
the FSA prudential teams and later the 
PRA will continue to provide dedicated 
firm supervision.  However, the new 
model for conduct will shift resources 

away from ARROW visits toward more 
theme specific reviews.   

Sants’ speech focussed on the 
continued change in the regulatory 
approach from the ‘old style reactive 
approach’ to ‘forward-looking, 
proactive, judgement based 
supervision’.  He noted that the essence 
of this approach is a willingness to 
intervene when the regulator judges 
that an outcome will not match its 
mandate.  This approach will lead to 
more intensive supervisory relationship 
and may lead to more conflicts between 
firms and their supervisors.   

The FSA stated that it will contact firms 
in March to provide more information 
and contact details of new supervisors.   

FSA/BoE consult on PRA approach to 
consultation  
The FSA and the BoE published The 
PRA’s approach to consultation (the 
Paper) on 27 February 2012.  The policy 
document A new approach to financial 
regulation: securing stability, 
protecting consumers that 
accompanied the Financial Services Bill 
(the Bill) requires publication of a 
document setting out the PRA’s 
approach to consultation.  

The Bill states that the PRA has a 
general duty to consult on whether or 
not its policies and practices promote 
its objectives and the extent to which it 
follows the regulatory principles set out 
in the Bill in carrying out its functions. 
The PRA must publish an annual report 
setting out how it has carried out this 
general duty.  The Bill also requires the 
PRA to consult prior to making any 
rules. 

The PRA’s general approach to 
consultation will be to give the industry 
an opportunity to express its views on 
PRA policy.  However, the PRA does 
not intend to establish a practitioner 
panel to provide advice on policy 
development.  Instead the PRA aims to 
follow a structured public consultation 
approach and it will provide longer 
consultation periods for more complex 
topics.  Examples of this approach 
include the BoE’s 2010 consultation on 
extending eligible collateral in the 
Discount Window Facility and the the 
FSA’s consultation on the introduction 
of a code of practice for auditors and 
supervisors in 2011.  

If the Government believes that 
different processes are required, HM 

Treasury will likely recommend that the 
BoE and the FSA amend their 
approach. 

FOS publishes draft FOS/FCA MoU 
The FOS published a draft 
Memorandum of Understanding 
between itself and FCA on 22 February 
2012 stating the basic terms of its 
relationship with the FCA.  The MoU is 
required under the Financial Services 
Bill 2012 (the Bill) and seeks to provide 
a framework under which the FOS and 
the FCA will ‘cooperate and 
communicate constructively’.  The MoU 
sets out roles and responsibilities in the 
following areas: 

• Roles of the FOS and the FCA: as 
defined in the amendments to 
FSMA 2000 under the Bill.  The 
FOS will serve as a forum to resolve 
disputes, as an alternative to the 
civil courts, and the FCA will 
operate as a financial conduct 
regulator.  

• Statutory responsibilities:  the FCA 
must ensure that the FOS can 
exercise its statutory 
responsibilities by appointing and 
removing the FOS directors and 
devising firms’ rules for complaints 

http://www.bankofengland.co.uk/publications/Documents/other/financialstability/pra_consultation120227.pdf
http://www.bankofengland.co.uk/publications/Documents/other/financialstability/pra_consultation120227.pdf
http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.hm-treasury.gov.uk/d/fin_fs_bill_policy_document_jan2012.pdf
http://www.financial-ombudsman.org.uk/about/MoUwithFCA-draft-feb-2012.pdf
http://www.financial-ombudsman.org.uk/about/MoUwithFCA-draft-feb-2012.pdf
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handling.  The FOS sets its own 
budget, makes rules for consumer 
credit complaints (with the FCA’s 
consent/approval), and is solely 
responsible for its operation, its 
employees and providing an annual 
report to the FCA. 

• Governance issues:  the MoU sets 
out the areas the FCA will consider 
when carrying out its FOS 
responsibilities, including: the 
appropriateness of individuals 
appointed as directors of the FOS 
and the timeliness of its review of 
FOS annual reports and the annual 
budget. 

• Cooperation:  the FOS and the FCA 
will seek to dispel confusions and 
misunderstandings about their 
respective roles, and will meet and 
communicate regularly at 
appropriate levels of seniority.  

• Information sharing: the FOS must 
disclose information to the FCA 
when it believes it might help the 
FCA to achieve its operational 
objectives, or help the FCA 
discharge its functions in relation 
to the FOS.  The FCA can also 
disclose information to the FOS to 

allow it to carry out a public 
function of the FCA. 

These arrangements are little changed 
from the FOS’s current relationship 
with the FSA.  The MoU may be 
updated to incorporate changes to the 
Financial Services Bill or other 
operational changes within the FOS 
and the FCA. 

McDermott speaks on FSA and FCA 
approach to enforcement  
Tracey McDermott, acting Director of 
the Enforcement and Financial Crime 
Division at the FSA delivered a speech 
at the City and Financial Conference on 
23 February 2012. McDermott 
discussed the FSA’s ‘credible 
deterrence’ approach to enforcement 
and how this will continue under the 
FCA. 

McDermott highlighted the continued 
success of the ‘credible deterrence’ 
enforcement approach developed by 
FSA.  She cited the record fine handed 
out to an individual for retail failings 
and for failure to maintain financial 
crime systems and control over the past 
year.  McDermott also noted the 
increased number of individuals facing 
prison sentences resulting from the 

FSA’s work on unauthorised businesses 
and insider dealing.  In 2012 the 
Enforcement and Financial Crime 
Division will focus on market abuse, 
retail conduct issues and investigations 
into alleged misconduct by wholesale 
market participants relating to the 
London Inter-Bank Offer Rate 
(LIBOR).  

The enforcement approach under the 
FCA will continue in a similar vein, 
focussing on credible deterrence and 
early intervention.  McDermott stated 
that the FCA will not wait for poor 
consumer outcomes before taking 
action; instead the FCA will take 
enforcement action against firms when 
it believes such poor outcomes might 
happen in future due to the firm’s 
current approach. This commitment is 
a significant shift in the enforcement 
approach and firms should be mindful 
that not just the early product 
development and sales activity will be 
subject to enforcement as well as 
supervisory scrutiny.    

HM Treasury releases FSMA 2000 
consolidated version  
Firms can see a copy of FSMA 2000 
which incorporates the amendments 

proposed under the Financial Services 
Bill 2012 here. 

RDR 
FSA consults on RDR independent and 
restricted advice  
The FSA published GC 12/3 Retail 
Distribution Review: Independent and 
restricted advice on 27 February 2012.  
The proposed guidance is relevant to 
firms that provide personal 
recommendations to retail clients on 
retail investment products.  From 31 
December 2012 firms providing 
investment advice to retail clients will 
need to describe these services as either 
independent or restricted.   

The FSA received a number of queries 
about the standard for independent 
advice and therefore focuses on the 
following issues in GC12/3: 

• the key components of the standard 
for independent advice 

• the requirements for firms 
providing restricted advice 

• the requirements for how firms 
hold themselves out 

• advice tools and investment 
strategies, and how their use may 

http://www.fsa.gov.uk/portal/site/fsa/menuitem.10673aa85f4624c78853e132e11c01ca/?vgnextoid=5a3d0616abaa5310VgnVCM2000004fbc10acRCRD&vgnextchannel=e17f60f62b415310VgnVCM10000044bc10acRCRD&vgnextfmt=default
http://www.hm-treasury.gov.uk/d/consolidated_fsma_210220012.pdf
http://www.fsa.gov.uk/static/pubs/guidance/gc12_03.pdf
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influence the ability of firms to 
meet the independent advice rules 

• standards and how differences 
between the qualifications and 
skills of advisers may affect the 
ability of advice to meet the 
independent advice rules. 

The consultation closes on 9 April 
2012. 

FSA publishes policy on RDR legacy 
commissions 
The RDR will introduce new adviser 
charging rules from 31 December 2012. 
The new RDR rules ban firms from 
receiving or paying commission in 
relation to personal recommendations 
on retail investment products to retail 
customers.  However the FSA’s rules 
permit the continuation of payment of 
trail commission on pre-RDR 
investments. 

The FSA consultation paper 
‘Distribution of retail investments – 
RDR adviser charging – treatment of 
legacy assets 11/26 (CP11/26) proposed 
guidance on how the rules should 
operate in circumstances when advice 
is given on pre-RDR investments after 
the implementation of RDR. However, 

many respondents felt the CP11/26 
proposals were not clear.  In particular 
some stakeholders were concerned that 
the FSA proposed that any advice 
relating to a pre-RDR sold product 
would extinguish any pre-RDR 
commission (trail commission), which 
the FSA did not intend. It has now 
published Distribution of retail 
investments: RDR Adviser Charging – 
treatment of legacy 12/3 (PS12/3) 
which provides additional guidance. 

PS 12/3 clarifies that: 

• Advisers can continue to receive 
trail commission on products 
where there is a clear link between 
the commission payment and an 
investment that was made based on 
pre-RDR advice, even when post-
RDR advice is given, provided that 
this advice does not lead to 
additional investment in the 
product (e.g. fund switches within a 
life policy, a switch between 
accumulation and income units, a 
reduction in investment or no 
changes). 

• Changes to investments post-RDR 
that take place without new advice 
(e.g. automatic increases of regular 

payments) are not subject to the 
new adviser charging rules. 

• Advisers cannot receive additional 
commission for providing post-
RDR personal recommendations.  

• The FSA’s clarifications are likely to 
be welcomed by the industry, who 
will appreciate that pre-RDR 
commission arrangements can 
continue under these 
circumstances. 

FSA publishes RDR planning guide  
The FSA published RDR is your firm 
on track? on 10 February 2012.  This 
publication is intended to help firms 
implement RDR, which is effective 
from 31 December 2012.  

The planning guide focuses on three 
key areas: 

• professionalism: appropriate 
qualifications, gap fill and 
statement of professional standing 

• independent and/or restricted 
advice: choosing and implementing 
the service model 

• fees and business models: moving 
to a new fee-based adviser charging 
model. 

In each area the FSA poses a series of 
questions that firms should consider 
when implementing the RDR 
requirements in their business models 
and to help identify any compliance 
gaps. The FSA also supplies some ‘top 
tips’ to help firms plan, as well as an 
action plan to assist firms in identifying 
what they need to do and when they 
will do it.  

FSA publishes fourth RDR newsletter  
The FSA published issue 4 of its Retail 
Distribution Review Newsletter on 27 
February 2012 assisting firms with the 
implementation of RDR.  

The newsletter includes: 

• discussion of recent RDR policy 
papers 

• instructions from FSA on how it 
will interact with firms to help 
them prepare for RDR (including 
publishing answers to most asked 
questions, implementation 
surgeries and ongoing surveys and 
research into firms’ readiness); 

http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_26.shtml
http://www.fsa.gov.uk/static/pubs/policy/ps12-03.pdf
http://www.fsa.gov.uk/static/pubs/policy/ps12-03.pdf
http://www.fsa.gov.uk/static/pubs/policy/ps12-03.pdf
http://www.fsa.gov.uk/pubs/other/rdr-guide.pdf
http://www.fsa.gov.uk/pubs/other/rdr-guide.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/rdr4.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/rdr4.pdf
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• reminder for firms to make sure 
they comply with the Statements of 
Principle for Approved Persons 
before RDR is implemented. 

The FSA will publish this newsletter 
every two months to update advisers on 
RRD implementation. The FSA is also 
establishing a new website 
(www.fsa.gov.uk/RDR) to consolidate 
its RDR information. 

FSA publishes RDR questions and 
answers 
The FSA published Finalised guidance: 
Top questions asked at the RDR 
roadshows (FG12/5) on 27 February 
2012 to answers questions on: 

• client-related activities that 
individuals can perform without 
being RDR-qualified; 

• help accredited bodies will give to 
advisers 

• how structured continual 
professional development differs 
from unstructured continual 
professional development 

• various issues relating to being 
independent or restricted 

• adviser charging and how this 
impacts the principle of treating 
customers fairly. 

FG12/5 provides a list of the top 11 
questions posed to the FSA by firms 
and advisers during the FSA’s RDR 
roadshows and its responses. This Q&A 
provides firms with more guidance on 
the FSA’s policy intentions and 
directions. 

Financial crime 
FATF publishes revised 
recommendations on combating 
financial crime 
The Financial Action Task Force 
(FATF) published updated standards 
Recommendations: The International 
Standards on Combating Money 
Laundering and the Financing of 
Terrorism & Proliferation on 16 
February 2012,following two years of 
extensive consultation.  180 
governments use the standards, which 
aim  to provide ‘a stronger framework 
to act against criminals and address 
new threats to the international 
financial system’.  

The following areas were revised: 

• policies and cooperation in anti 
money laundering and combating 
the financing of terrorism 
(AML/CFT) 

• preventive operational measures  

• improved transparency on 
beneficial ownership 

• powers and responsibilities of 
competent authorities.  

FATF’s response to the key issues 
raised during the consultation process 
is now available: FATF Response to the 
public consultations on the revision of 
the FATF Recommendations. 

On 16 February 2012 FATF also 
published the following documents: 

• Public Statement which identifies 
17 countries with strategic 
AML/CFT deficiencies and FATF 
work to address those deficiencies. 

• Improving Global AML/CFT 
Compliance: on-going process 
which provides an update on 25 
countries which have action plans 
in place. It highlights jurisdictions 
that are not making sufficient 
progress in addressing their 
deficiencies. 

EC comments on FATF revised 
recommendations 
The EC issued a press release on 16 
February 2012, Frequently asked 
questions: European Commission 
takes action to meet the revised 
international standards adopted by the 
Financial Action Task Force (FATF), 
explaining how it will implement the 
revised FATF Recommendations on 
combating financial crime (published 
on the same day) and underlines its 
active participation as a full FATF 
Member , in the development of the 
revised standards. 

The statement provides a brief 
explanation on: 

• the current EU legislation, i.e. the 
Third Anti-Money Laundering 
Directive (the 3rd AMLD), which is 
based on FATF international 
standards 

• how EU Member States cooperate 
on AML matters within this 
framework 

• the context and purpose of revision 
by the FATF, and its focus on 
improving the effectiveness of 
existing regimes 

http://www.fsa.gov.uk/RDR
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-05.pdf
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
http://www.fatf-gafi.org/dataoecd/49/29/49684543.pdf
http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/dataoecd/50/26/49693324.pdf
http://www.fatf-gafi.org/document/18/0,3746,en_32250379_32236992_49694738_1_1_1_1,00.html
http://www.fatf-gafi.org/document/49/0,3746,en_32250379_32236992_49694961_1_1_1_1,00.html
http://www.fatf-gafi.org/document/49/0,3746,en_32250379_32236992_49694961_1_1_1_1,00.html
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/12/112
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• the key changes introduced by the 
revised standards:  (1) introducing 
a risk-based approach, (2) 
improving transparency measures, 
(3) towards more effective 
international cooperation, (4) 
identification of clear operational 
standards, and (5) new threats & 
new priorities to be covered, such 
as financing of proliferation, 
corruption & politically exposed 
persons, tax crimes and terrorist 
financing. 

FATF has set a target date for 
commencing implementation at the 
end of 2013. The EC has already 
started work to meet this timeline and 
intends to adopt a legislative proposal 
to amend the 3rd AMLD by end 2012. 

JMLSG consults on revised AML 
guidance 
On 29 February 2012 the JMLSG 
published a consultation on its 
proposed amendments to the anti-
money laundering guidance under Part 
II (sector 3) of its December 2007 
Guidance.  The amendments reflect 
new requirements under the Electronic 
Money Regulations 2011. 

JMLSG aims to promulgate good 
practice in countering money 
laundering and to give practical 
assistance in interpreting the UK 
Money Laundering Regulations. This 
objective is primarily achieved by the 
publication of industry guidance which 
it has published since 2011.  The 
guidance provides clarification to 
electronic money issuers on customer 
due diligence and related legal 
requirements.   

The consultation is relevant to all 
electronic money issuers (defined in 
Regulation 2(1) of the Electronic Money 
Regulations 2011), including authorised 
electronic money institutions, 
registered small electronic money 
institutions and credit institutions with 
a Part IV permission under the 
Financial Services and Markets Act 
2000 to issue electronic money. The 
consultation may also be relevant for 
EEA authorised electronic money 
issuers who distribute their products in 
the UK.  

The consultation closes on 16 March 
2012. 

Other regulatory 
Joint Forum reports on intra-group 
support measures 
The Joint Forum published a “Report 
on intra-group support measures” 
providing an overview and analysis of 
the types and frequency of intra-group 
support measures on 14 February 2012. 

The report findings, based on a survey 
of 31 financial institutions 
headquartered in Europe, North 
America and Asia, are geared towards 
helping supervisors to understand the 
use of intra-group support measures.  
The report should also be interesting 
for firms, particularly as it supplies 
some useful bench-marking 
information. 

The findings show that intra-group 
support measures can vary from firm to 
firm, depending on the regulatory, legal 
and tax environment, the management 
style of the particular institution, and 
the cross-border nature of the business. 
The most common types of intra-group 
support measures included: committed 
facilities, subordinated loans and 
guarantees.  

Internal support measures generally 
were provided on a one-way basis 
(usually downstream from parent to a 
subsidiary). However, loans and 
borrowings were provided in some 
groups on a reciprocal basis. The Joint 
Forum found no evidence that intra-
group support measures were 
implemented on anything other than an 
arm’s length basis, or resulted in the 
inappropriate transfer of capital, 
income or assets from regulated entities 
or in a way which led to ‘double-
gearing’ of capital. 

The majority of financial institutions 
surveyed have centralised capital and 
liquidity management systems. Having 
a centralised system promotes the 
efficient management of a group’s 
overall capital level and helps maximise 
liquidity while reducing the cost of 
funds, according to respondents. 
However, those firms that favour a 
‘self-sufficiency’ approach pointed out 
that the centralised approach increases 
contagion risk within a group in the 
event of distress at any subsidiaries. 

The findings should inform ongoing 
thematic work being conducted by FSB 
on systemic risk and, more generally, 

http://www.jmlsg.org.uk/news/further-amendment-to-part-ii-of-2007-guidance-29-february-2012
http://www.bis.org/publ/joint28.pdf
http://www.bis.org/publ/joint28.pdf


       
Introduction Banking and Capital 

Markets 
Asset Management Insurance Monthly calendar PwC insights Glossary 

 

FS regulatory, accounting and audit bulletin - February 2012 PwC • 61 

with the EU crisis management regime 
which the EC expects to issue soon (and 
other structural and resolution regimes 
adopted locally). 

FSA publishes finalised guidance on 
collateral upgrade transactions  
On 29 February 2012 FSA publishes its 
finalised guidance Collateral upgrade 
transactions (including liquidity 
swaps) 12/6 (FG 12/6), following its 
July 2011 consultation on liquidity 
swaps.  FSA sought consultation after 
observing an increase in these 
transactions, particularly between 
banks and insurers, as banks seek to 
improve their liquidity.   

A collateral upgrade transaction is any 
transaction in which there is a material 
difference in the quality or assets 
exchanged, such as differences in 
liquidity, credit quality or another risk, 
for a period greater than a year.  
Examples include long-term repos, 
reverse repos, and long-term stock 
lending.  However, lower risk 
transactions such as short-term repos, 
mortgage lending, and standard 
derivative collateralisation, are out of 
scope. 

FG12/6 sets out FSA’s concerns about 
the growing use of these transactions, 
its expectations on how firms should 
manage related risks, notification 
requirements under FSA Principle for 
Business 11 (communications with 
regulators) relating to any large 
transactions, and specific guidance to 
insurers acting as lenders.   

The FSA recognises that these 
transactions enable the temporary 
transfer of liquid assets to firms that 
need them, whilst at the same time 
providing the lending firm with secured 
exposures and enhanced yields.  
However, FSA stated its concerns that 
such transactions:   

• encumber balance sheets to the 
potential detriment of consumers; 

• allow banks to use borrowed assets 
to meet liquidity and  funding 
requirements; 

• are not being factored into firms 
risk management frameworks; and 

• may hinder firms’ resolvability. 

Section 5 provides guidance to insurers 
who lend assets.  The FSA notes that 
these transactions are classified as 

‘stock lending’ and are subject to 
relevant FSA prudential rules.   

The FSA is also considering further 
substantive work on all forms of 
collateralised borrowing transactions. 
This work will define collateralised 
borrowing and may include provisions 
on data collection and ways to facilitate 
market transparency. 

FSA updates progress on 2011/12 
Business Plan  
The FSA published its Milestones for 
2011/2012 on 16 February 2012 to 
communicate its progress against its 
2011/12 Business Plan.  Whilst the FSA 
made progress against most of its key 
priorities, it noted delays in the 
following areas: 

• Policy Statement on the Mortgage 
Market Review delayed from Q1 
2012 to Q2/Q3 2012. This is due to 
the delayed publication of the 
related consultation paper. 

• Consultation Paper and Policy 
Statement on Guidelines on 
Common Reporting (COREP)  
delayed until the next financial year 
due to delays in implementation of 
EU legislation. The FSA will deliver 

these documents as part of its 
wider CRD IV programme.  

• Compensation Review Consultation 
Paper delayed from Q4 2011 to 
March 2012. 

The FSA reported on its progress up to 
31 December 2011 and it would have 
been more helpful if the report reflected 
the position up to the end of February 
2012.  However of the revised 
publication dates are still helpful. The 
next update will be published in April 
2012.  

FSA consults on 2012/13 budget 
increases  
The FSA published its consultation 
Regulated fees and levies: Rates 
proposals 2012/13 (CP 12/3) on 2 
February 2012 containing the proposed 
regulatory fees required in 2012/13 to 
meet its annual funding requirement 
(AFR). This consultation also sets out 
the fees and levies required by FOS, 
FSCS and the Money Advice Service 
(MAS) to carry out their roles in 
2012/13. 

The FSA’s AFR for 2012/13 is £578.4m, 
a 15.6% increase on 2011/12. In real 
terms, this amount represents an 

http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
http://www.fsa.gov.uk/static/pubs/guidance/fg12-06.pdf
http://www.fsa.gov.uk/pubs/plan/fsa_milestones11_12.pdf
http://www.fsa.gov.uk/pubs/plan/fsa_milestones11_12.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-03.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-03.pdf
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increase of £105.4m for firms on 
2011/12 (or 25.4% increase) because 
whilst the AFR has increased the FSA’s 
revenue from enforcement actions has 
decreased on 2011/12, meaning firms 
are required to fund the gap.  

The AFR has increased sharply for 
2012/13 to account for transitional 
arrangements to the new regulatory 
structure established under the Bill, 
including the implementation of PRA 
and FCA, staff pay rises at the FSA and 
investment in new IT infrastructure.  

Allocation of this increased funding 
requirement is focused on staff relating 
to deposit acceptors (25.2% increase), 
insurers general (36.7% increase), 
insurers-life (37.3% increase), firms 
dealing as principal (43.7% increase) 
and fund managers (32.4% increase).  
Increases for these sections reflect the 
FSA’s focus on more intensive and 
intrusive supervision for these firms as 
well as the higher rates of enforcement 
actions against these types of firms.  

In contrast advisers, dealers and 
brokers that hold client money/assets 
have seen their contribution decrease 
by 19% and corporate finance advisers 
by 35.9% to reflect less focus on these 

areas due to a decrease in enforcement 
actions. 

The funding of MAS represents a 98.6% 
increase to £86.8m (from £43.7m in 
2011/12), due to MAS’ recently 
expanded role in providing a free 
advisory service to the public and the 
coordination of debt advice. The fee for 
coordinating debt advice (£40.5m) will 
be apportioned between deposit-takers 
and home finance providers and 
administrators.  

The FSA will continue to levy a separate 
special project fee for its 
implementation of Solvency II which 
will be £25.9m for 2012/13, a small 
decrease from the 2011/12 levy of 
£26.8m.  

The period for comment on the fees and 
levies to be imposed for authorised 
firms closes on 2 April 2012.  

The FSA is also consulting on: 

• Payment service provides and 
electronic money issuers – change 
method of applying application and 
periodic fees to avoid cross-subsidy 
(period for comment ends on 2 
April 2012).  

• Regulatory reporting changes to 
Part J of the Retail Mediation 
Activities Return (RMAR) – to 
allow firms to report their annual 
regulated income, as proposed in 
CP 11/21 (period for comment 
ended on 29 February 2012).  

• Restructuring special project fees – 
propose to amend the hourly rates 
used for internal project accounting 
purposes (period for comment ends 
on 2 April 2012).  

• Valuing derivatives in fund 
management – clarify how fund 
managers should calculate the 
value of derivatives for overlay 
portfolios to reduce the risk of 
inconsistent reporting across 
different fund managers (period for 
comment ends on 2 April 2012).  

The FOS published our plans and 
budget for 2012/2013 in January 2012 
and was covered in the February 
edition of Being Better Informed.  

FSA publishes insurance newsletters  
FSA published two new insurance 
newsletters this month: 
• General Insurance newsletter - 

Issue 7  

• Life Insurance Newsletter - 
Issue 7      

These newsletters provide useful 
summaries of the issues facing the 
industry and recent developments.    

Issues considered in both newsletters 
include: 

• Solvency II – policy and 
implementation update 

• regulatory reporting – sterling 
value of euro to be used for 
calculating capital resources 
requirements 

• EU Gender Directive update  

• amendments to the listing rules  

• new data collection requirements to 
be in place from 31 December 2012  

• regulatory fees and levies – rate 
proposals  

• other publications and speeches. 

Issues for general insurers include:  

• payment protection products  

• retail product development and 
governance – structured products 
review 

http://www.fos.org.uk/publications/pdf/plan-budget-2012-13.pdf
http://www.fos.org.uk/publications/pdf/plan-budget-2012-13.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/gi_feb12.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/gi_feb12.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/life_feb12.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/life_feb12.pdf
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• results of OFT call for evidence for 
motor insurance  

• unfair contract terms – recent 
undertakings by insurers  

• insurance policies in packaged 
bank accounts 

• tracing employers’ liability (TELI) 
insurance.  

Issues for life insurers:  

• reverse stress test exercise  

• retail Distribution Review (RDR) 
publications  

• solvency II and linked long-term 
insurance business  

• transposition of Solvency II – Part 1  

• traded life policy investments 
(TLPIs)  

• European Markets Infrastructure 
Regulation (EMIR)  

• insurance policies in packaged 
bank accounts. 

FSA consults on pension transfer 
valuations 
On 28 February 2012, FSA published 
'Pension Transfer Value Analysis 

Assumptions’ CP12/4 (CP12/4). The 
proposals clarify and update the 
current standards and aim to ensure 
that pension scheme members 
considering a transfer are given a fair 
assessment of what they will receive in 
retirement.   

A pension transfer occurs when a 
pension is moved from a defined 
benefit scheme (such as a final salary 
pension scheme) to a personal pension 
scheme.  On retirement, retirees can 
convert a personal pension fund into an 
annuity or draw money from the fund, 
known as income drawdown, to provide 
regular payments.  The consultation 
closes on 27 March 2012. 

FSA publishes Handbook Notice 117  
The FSA published Handbook Notice 
117 on 27 February 2012 which details 
the changes to the FSA Handbook 
following FSA Board approval of two 
instruments on 23 February 2012.  

• Training and Competence 
sourcebook (TC): the list of 
qualifications that can be 
completed by advisers is updated, 
following consultation on this area 
in CP 11/27. FSA received no 

response to its proposals so has 
implemented them as planned. 

• Conduct of Business sourcebook 
(COBS) and Perimeter Guidance 
manual (PERG): guidance is added 
to COBS, following CP11/26, on 
treatment of trail commission and 
adviser charging rules under RDR.  
PERG is amended to include a new 
section setting out whether or not 
various recommendations by an 
adviser amount to new advice.  

The changes to the TC sourcebook 
became effective on 24 February 
2012.  The changes to COBS and PERG 
will become effective when RDR is 
implemented on 31 December 2012.  

FSA publishes policy development 
update  
The FSA published edition Policy 
development update number 144 on 24 
February 2012. The policy development 
update is published monthly and 
provides: 

• lists of publications issued since the 
last edition 

• information on recent Handbook 
developments 

• other publications (consumer 
publications, Guidance 
Consultations and Finalised 
Guidance) 

• an updated timetable for 
forthcoming publications. 

We advise firms to review FSA’s 
publication plans. We also provide a 
consolidated list of regulatory 
developments in our Being Better 
Informed Calendar. 

FSA fines Santander £1.5m over 
structured products 
FSA fined Santander UK PLC 
(Santander) £1.5m for selling £1.2bn of 
“guaranteed” stock market-linked 
bonds without making it clear to 
consumers that they would be excluded 
from the compensation if the bank 
failed.  

Clients who purchased the bank’s range 
of structured products began to query 
the extent of financial protection they 
were entitled to in 2008, following the 
collapse of Lehman Brothers, but 
Santander did not clarify its position 
until January 2010. According to the 
FSA, the bank continued to sell 
investments between the date it 

http://www.fsa.gov.uk/static/pubs/cp/cp12-04.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-04.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-04.pdf
http://www.fsa.gov.uk/static/pubs/handbook/hb-notice117.pdf
http://www.fsa.gov.uk/static/pubs/handbook/hb-notice117.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/pdu-newsletter-feb12.pdf
http://www.fsa.gov.uk/static/pubs/newsletters/pdu-newsletter-feb12.pdf
http://www.fsa.gov.uk/library/communication/pr/2012/017.shtml
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discovered that some would only be 
covered by the compensation scheme in 
limited circumstances, and the date it 
informed new customers of these 
limitations. 

The regulator said Santander 
acknowledged it could have changed its 
product literature and training 
materials more quickly. The FSA 
expects that when firms provide 
customers with literature about 
products, the information is correct and 
unambiguous to allow investors to 
make informed decisions about 
whether to invest. 

The fine demonstrates the FSA’s 
attempt to take a more active approach 
towards consumer protection ahead of 
next year’s transformation of financial 
regulation and the introduction of the 
FCA which will be granted greater 
powers to intervene and ban financial 
products. 

Although investors with deposit based 
products are entitled to compensation if 
the financial institution fails, 
investment structured products, such 
as Santander’s Guaranteed Capital Plus 
and Guaranteed Growth Plan, are only 
eligible for Financial Services 

Compensation Scheme protection if the 
product has been mis-sold or 
mismanaged. 

The regulator has since published 
industry guidelines for the design and 
marketing of complex investment 
products to make this distinction clear 
to consumers.  

FSCS publishes plan and budget for 
2012/13  
The FSCS published its Plan and 
Budget: 2012/13 on 2 February 2012. 
This paper sets out the indicative levy 
that firms will have to pay to the FSCS 
during 2012/13 and its plans next year.  

The FSCS estimates it will require 
£221m in 2012/13, an increase of £4m 
on 2011/12. The increase reflects 
FSCS’s estimate that payment 
protection insurance (PPI) claims will 
continue to rise. FSCS also expects 
further claims against credit unions, 
due to the continuing adverse financial 
conditions. The general insurance 
sector will again be the biggest 
contributor, with a £120m contribution 
to the levy.  

The FSCS estimates that an interim levy 
of at least £40m might be required 

before the end of March 2012 for 
failures in the investment 
intermediation sector. FSCS also 
indicates that deposit-taking firms will 
be required to contribute around 
£360m to pay interest on government 
loans relating to major bank failures in 
2008/9.  The indicative levy does not 
contain any provisions to cover 
payments to customers of MF Global.   

The FSCS’s plan for the year ahead 
includes: 

• raising awareness of its existence 
and terms with the general public 

• increasing consumer 
communication channel 

• examining new IT systems to 
support faster payouts 

• streamlining and consolidating its 
processes 

• continually improving the quality of 
services provided 

• enhancing its outsourcing 
arrangements 

• transforming its culture to a more 
proactive and accountable 
organisation. 

The FSCS also discusses its support for 
the funding review due to be published 
by FSA this year. Given the escalating 
financial demands made by regulatory 
bodies on firms, the industry is likely to 
take a keen interest in this review. 

Accounting3 

FRC publishes report on ‘comply or 
explain’ 
On 15 February 2012 FRC published 
the Report of discussions between 
companies and investors: What 
constitutes an explanation under 
'comply or explain'? with findings from 
discussions held between senior 
company and investor representatives. 
The report notes that UK companies 
achieve a high level of compliance with 
the FRC’s 2010 UK Corporate 
Governance Code (the Code). The 
majority of companies who do not 

                                                             

3 This section includes accounting developments 
with a direct or potential impact on the financial 
services industry only. For a complete update on 
accounting developments in the UK visit 
http://www.pwc.co.uk/eng/services/ifrs_services
.html 

http://www.fsa.gov.uk/pubs/guidance/gc11_27.pdf
http://www.fscs.org.uk/uploaded_files/Publications/Plan_and_Budget/plan-and-budget-2012-13.pdf
http://www.fscs.org.uk/uploaded_files/Publications/Plan_and_Budget/plan-and-budget-2012-13.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/images/uploaded/documents/FRC%20explanations%20paper%20030112.pdf
http://www.frc.org.uk/documents/pagemanager/Corporate_Governance/UK%20Corp%20Gov%20Code%20June%202010.pdf
http://www.frc.org.uk/documents/pagemanager/Corporate_Governance/UK%20Corp%20Gov%20Code%20June%202010.pdf
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comply with one or more provisions of 
the Code provide a full explanation of 
their reasons. However, a minority do 
not and the paper is intended to help 
address this gap by setting out FRC’s 
expectations. 

The paper sets out basic requirements 
for a non-compliance explanation 
under the Code: 

• description of the background of 
the issues 

• clear rationale which is specific to 
the company 

• whether the deviation from the 
Code's provisions is limited in time 

• alternative measures that the 
company is taking to deliver on the 
principles set out in the Code and 
mitigate any additional risk. 

The FRC is serious about improving 
these standards.  In its December 
report Developments in Corporate 
Governance 2011: The Impact and 
implementation of the UK Corporate 
Governance and Stewardship Codes 
FRC suggested that shareholders could 
be invited to contact the Financial 
Reporting Review Panel if a company 

failed to respond to a request for a 
clearer explanation. 

FRC has been actively combating a 
European threat to make corporate 
governance statements ‘regulated 
information’ within the meaning of the 
EU Transparency Directive 
2004/109/EC.  To this end, FRC has 
been working to improve the quality of 
comply-or-explain explanations in 
annual reports, believing that ‘the right 
way to address current corporate 
governance challenges is to make the 
existing system work better rather than 
to introduce new prescriptive 
regulation’. 

IFRS news  
IFRS news is PwC's monthly newsletter 
highlighting developments at the IASB. 
The February 2012 edition 
addresses: 

• Eurozone and 2011 financial 
reporting  

• interview with IASB chairman 
Hans Hoogervorst  

• IFRS quiz - debt versus equity.  

Accounting Briefing  
PwC produces an Accounting Briefing 
looking at practical issues for the UK.  
The February 2012 edition 
addresses: 

• UK GAAP proposals 

• Accounting impact of eurozone 
troubles 

• Country and currency risk – 
regulator’s view 

• FRRP priority sectors for 2012/3.  

The future of UK GAAP  

All firms reporting under UK GAAP will 
be impacted by the ASB project on the 
Future of UK GAAP.   

On 30 January 2012 ASB published 
financial reporting exposure drafts 
(FREDs) setting out revised proposals 
for the future of financial reporting in 
the UK and Republic of Ireland. A 
single new FRS (the Financial 
Reporting Statement applicable in the 
UK and the Republic of Ireland) will 
replace the existing suite of FRSs and 
SSAPs.  Details of the proposals are on 
ASB’s website and are summarised in 
PwC’s Straight Away publication.  At 

the same time the ASB also issued a 
discussion paper on the options for the 
future of insurance accounting in the 
UK and Republic of Ireland, which is 
considered in our Hot Topic 
publication.  

In a press release Gail Tucker, PwC 
partner, said: 

UK insurers have vital choices to 
make. The first is to make their 
voices heard and respond to the 
ASB.  The outcome of the ASB’s 
approach to accounting for 
insurance contracts is likely to have 
a significant influence on whether 
an insurer will want to stick with UK 
GAAP or move to full IFRS. Those in 
the life insurance sector will be 
particularly affected by these 
proposals.   
 
Given the delay in the finalisation of 
the new IFRS for insurance 
contracts and the new Solvency II 
regulatory regime due to be 
implemented in 2014, insurers will 
not want to find themselves in No-
Man’s Land until the revised 
accounting for insurance contracts 
under IFRS is clarified. 

http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
http://www.frc.org.uk/images/uploaded/documents/Developments%20in%20Corporate%20Governance%2020116.pdf
https://pwcinform.pwc.com/inform2/content?action=resource&id=0000000563452544.pdf
https://pwcinform.pwc.com/inform2/content?action=resource&id=0000000569079780.pdf
http://www.frc.org.uk/asb/technical/projects/project0072.html
https://pwcinform.pwc.com/inform2/show?action=informContent&id=1218315001118218
http://www.frc.org.uk/documents/pagemanager/asb/Future_of_UK_GAAP/FRED_Jan_2012/20120130%20-%20Insurance%20accounting%20in%20the%20UK_FINAL.pdf
https://pwcinform.pwc.com/inform2/show?action=applyInformContentTerritory&id=1227022902166602&tid=76
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The consultation period ends on 30 
April 2012 and the new requirements 
are expected to apply from 1 January 
2015 (with early adoption permitted).  

IASB Insurance Contracts 
Project 
IASB is working alongside the FASB to 
develop a harmonised IFRS for 
insurance contracts.   The IASB’s 
updated work plan includes details of 
the project timetable as of 1 February 
2012.   A review draft or revised 
exposure draft (ED) is now timetabled 
for the second half of 2012, rather than 
the first half of the year as previously 
planned. 

On 21 December 2011 IASB published 
an updated summary of how the 
proposals in the Insurance Contracts 
ED would change as a result of IASB 
and FASB's tentative decisions. In 
addition, the webpage contains working 
drafts of revised wordings 
implementing some of the tentative 
decisions made.  On 5 January 2012 
IASB published an updated high level 
summary of progress on this project.   
For more background information see 
PwC’s webpage on this project.   

The IASB and FASB boards continued 
their discussion on this project on 27 
and 28 February 2012, (see PwC 
summary).  On the first day the Boards 
discussed: 

1. Eligibility criteria and 
mechanics of the premium 
allocation approach (PAA).  The 
Boards confirmed FASB’s views on 
PAA as a separate, stand alone 
model, whereas IASB views PAA as a 
proxy to the building block approach 
(BBA). However, the Boards agreed 
on the draft criteria to identify 
contracts eligible for the PAA, 
subject to amendment.  IASB will 
also in principle use PAA as long as 
it approximates to BBA.  However, 
FASB will require the use of PAA 
only if the criteria are met.   The 
Boards agreed a number of practical 
expedients in relation to the 
mechanics of the PAA. 

2. Onerous contracts. The Boards 
decided that the expected cash flows 
should not be discounted for both 
identification and measurement of 
onerous contracts when deliberating 
the PAA contracts test for which the 

undiscounted incurred claims 
practical expedient has been elected. 

3. Measurement of infrequent, 
high severity events. The Boards 
decided that an insurer should not 
update period-end cash flow 
estimates in light of the occurrence 
or non-occurrence of insured events 
after the balance sheet date. 

4. Unbundling of goods and 
services components from 
insurance contracts. The Boards 
agreed that, in principle, the criteria 
for identifying the ‘distinct’ nature 
of such goods and services from the 
Revenue Recognition project should 
be used. 

On the second day, an IASB-only 
session, the IASB discussed financial 
instruments with discretionary 
participation features. The Board voted 
to include financial instruments with 
discretionary participation features 
within the scope of the insurance 
contract standard. However, this 
approach will be limited to contracts 
issued by insurers. 

Tax 

European financial transaction tax: 
where we are now 
In the wake of the financial crisis there 
were calls for the introduction of 
additional taxes on the financial sector. 
The EU has taken the lead in pushing 
for the introduction of a Financial 
Transactions Tax (FTT).  In September 
2011, a draft EU Directive was released 
which includes a proposed 
implementation date of 1 January 2014. 

Under these proposals the FTT would 
apply to any financial transactions 
where at least one of the parties is 
established in an EU Member State and 
either that party or another party 
involved is a Financial Institution. 
While the proposed rates are low, the 
scope of the tax is large given the 
breadth of “financial transactions” and 
parties qualifying as “financial 
institutions”. 

In parallel, France has developed its 
own FTT proposal.  A French bill, 
released in February 2012, applies a 
different basis of taxation than the draft 
EU Directive. The French proposal is 
based not on the residence of the 
parties to the transaction, but rather on 
the type of securities traded. In this 

http://www.ifrs.org/Current+Projects/IASB+Projects/IASB+Work+Plan.htm
http://www.ifrs.org/NR/rdonlyres/9316E235-F812-4166-94D6-030CB9FF5B2A/0/EffectofBoarddecisionsonEDDec2011.pdf
http://www.ifrs.org/NR/rdonlyres/BBD2FED7-3A93-47BF-A5F9-8B9857C4619F/0/Projectoverview5Janrev.pdf
http://www.ifrs.org/NR/rdonlyres/BBD2FED7-3A93-47BF-A5F9-8B9857C4619F/0/Projectoverview5Janrev.pdf
http://www.pwc.com/gx/en/insurance/IFRS/progress.jhtml
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respect, the French model more closely 
resembles the UK’s stamp duty regime. 

The political atmosphere surrounding 
the proposals is highly charged, but 
there is a political commitment across a 
significant part of Europe to implement 
a European FTT. The Finance Ministers 
of 9 Member States recently sent a 
letter to the Danish EU presidency 
asking to fast-track the process for a 
FTT noting that they ’would appreciate 
if […] discussions started on 
compromise proposals to overcome any 
difficulties that might have arisen’. 

The coming months should provide 
further clarity on the direction and 
shape of both proposals, including 
whether the French model influences 
the shape of the EU Commission’s 
proposal. Given the significant impacts 
of these proposals, institutions should 
carefully monitor FTT developments to 
ensure they are well placed to assess the 
impact to their businesses. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information, please refer to 
our Global FS Tax Newsflashes: 

http://www.pwc.com/sg/en/tax-
newsflash/index.jhtml 

http://www.pwc.com/sg/en/tax-
newsflash/archive.jhtml 

 

http://www.pwc.com/sg/en/tax-newsflash/index.jhtml
http://www.pwc.com/sg/en/tax-newsflash/index.jhtml
http://www.pwc.com/sg/en/tax-newsflash/archive.jhtml
http://www.pwc.com/sg/en/tax-newsflash/archive.jhtml
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Open consultations 

Closing date for 
responses 

Paper Institution 

09/03/2012 Draft technical advice on possible Delegated Acts concerning the regulation on short selling and certain aspects of credit default 
swaps ((EC) No XX/2012) 

ESMA 

13/03/2012 UK implementation of Amending Directive 2010/73/EU - Simplifying the EU Prospectus and Transparency Directives FSA 

16/03/2012 Principles for the supervision of financial conglomerates BCBS 

19/03/2012 Contractual schemes for collective investment HMT 

19/03/2012 Draft technical standards for the Regulation on OTC Derivatives, CCPs and Trade Repositories ESMA 

20/03/2012 Core principles for effective banking supervision BCBS 

23/03/2012 Implementation of the Alternative Investment Fund Managers Directive (DP 12/1) FSA 

23/03/2012 Key concepts of the Alternative Investment Fund Managers Directive and types of AIFM ESMA 

26/03/2012 Draft Implementing Technical Standards on Supervisory reporting requirements for large exposures (CP 51) EBA 

29/03/2012 Sale and Rent Back Review 2011 (GC12/2) FSA 

30/03/2012 Guidelines on ETFs and other UCITS issues ESMA 

Monthly calendar 
 

http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp11_28.pdf
http://www.bis.org/publ/joint27.pdf
http://www.hm-treasury.gov.uk/d/consult_contractual_schemes090112.pdf
http://www.esma.europa.eu/system/files/2012-95.pdf
http://www.bis.org/publ/bcbs213.pdf
http://www.fsa.gov.uk/static/FsaWeb/Shared/Documents/pubs/discussion/dp12-01.pdf
http://www.esma.europa.eu/system/files/2012-117.pdf
http://eba.europa.eu/cebs/media/Publications/Consultation%20Papers/2012/CP51/CP51-ITS-on-reporting-of-LE.pdf
http://www.fsa.gov.uk/static/FsaWeb/Shared/Documents/pubs/guidance/GC12_02.pdf
http://www.esma.europa.eu/system/files/2012-44_0.pdf
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Closing date for 
responses 

Paper Institution 

30/03/2012 Mortgage Market Review: Proposed package of reforms (CP11/31) FSA 

30/03/2012 EVCA Handbook: Professional Standards for the Private Equity and Venture Capital Industry EVCA 

02/04/2012 Regulated fees and levies: Rates proposals 2012/13 (CP12/3) FSA 

10/04/2012 Regulating certain bidders in auctions of EU emissions allowances HMT 

11/04/2012 Towards an integrated European market for card, internet and mobile payments EC 

16/04/2012 Charging for our work: modernising our case fee arrangements from 2013.  FOS 

19/04/2012 Fundamental review of the Financial Conglomerates Directive EC 

19/04/2012 Retail Distribution Review: Independent and restricted advice (GC12/3) FSA 

26/04/2012 Large Exposures Regime: Groups of Connected Clients and Connected Counterparties (CP12/01) FSA 

26/04/2012 Amendments to the Listing Rules, Prospectus Rules, Disclosure Rules and Transparency Rules FSA 

30/04/2012 Financial reporting exposure drafts ASB 

30/04/2012 Future of insurance accounting in the UK and Republic of Ireland 2012 ASB 

18/05/2012 Principles for the Valuation of Collective Investment Schemes  IOSCO 

21/05/2012 Principles for Ongoing Disclosure for Asset-Backed Securities IOSCO 

21/05/2012 Suitability Requirements with respect to the Distribution of Complex Financial Products IOSCO 
  

http://www.fsa.gov.uk/static/FsaWeb/Shared/Documents/pubs/cp/cp11_31.pdf
http://www.evca.eu/uploadedFiles/Home/Toolbox/Industry_Standards/EVCA_Handbook_Januari_2012.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-03.pdf
http://www.hm-treasury.gov.uk/d/condoc_regulating_certain_bidders_auctions_euemissions_allowances.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52011DC0941:EN:NOT
http://www.fos.org.uk/publications/pdf/charging-for-our-work-Jan12.pdf
http://ec.europa.eu/internal_market/financial-conglomerates/docs/info-letter/022012_en.pdf
http://www.fsa.gov.uk/static/pubs/guidance/gc12_03.pdf
http://www.fsa.gov.uk/static/pubs/cp/cp12-01.pdf
http://www.fsa.gov.uk/static/FsaWeb/Shared/Documents/pubs/cp/cp12_02.pdf
http://www.frc.org.uk/asb/publications/documents.cfm?cat=3
http://www.frc.org.uk/documents/pagemanager/asb/Future_of_UK_GAAP/FRED_Jan_2012/20120130%20-%20Insurance%20accounting%20in%20the%20UK_FINAL.pdf
http://www.esma.europa.eu/system/files/2012-98.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD371.pdf
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD373.pdf
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Forthcoming publications in 2012 

Date Topic Type Institution 

Accounting 

Q2 2012 Insurance Contracts Standard – re-exposure / review draft Consultation paper IASB 

AIFMD 

Q2 2012 AIFMD Implementing measures EC 

Q4 2012 AIFMD Technical standards ESMA 

Banking structure 

Q3 2012 Report from the high-level expert group examining the structural 
aspects of the EU banking sector 

Discussion paper EC 

Q3 2012 Application of the Banking Consolidation Directive (2006/48/EC) 
(BCD) to microcredit finance 

Report to the EU Council and European Parliament EC 

Q4 2012 Review of the Financial Conglomerate Directive (2002/87/EC) Discussion paper  

Capital and liquidity 

Q1 2012 EBA CRD Common Reporting Application Consultation paper FSA 

Q1-Q4 2012 CRD IV 76 regulatory technical standards, 32 implementing technical 
standards and 20 guidelines 

EBA 
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Date Topic Type Institution 

Client money 

Q1 2012 Client Assets sourcebook Policy statement FSA 

Financial crime, security and market abuse 

TBC 2012 Securities Law Directive Legislative proposals EC 

Q1 2012 Application of the Third Anti-Money Laundering Directive Working paper  EC 

Q4 2012 MAD Review Technical advice/ guidelines ESMA 

Q4 2012 Legislative proposal establishing a legal and technical financial 
framework for a European terrorist finance tracking system 

Legislative proposals EC 

TBC 2012 Financial Conglomerates Directive (revision) Legislative proposals EC 

Insurance 

Q2 2012 Revision of the Insurance Mediation Directive (2002/92/EC) 
(IMD) 

Legislative proposals EC 

Q3 2012 Institutions for Occupational Retirement Provision Legislative proposals EC 

Market infrastructure 

Q2 2012 Regulation on short selling and certain aspects of credit default 
swaps  

Implementing measures EC 

Q2 2012 CRA Regulation Regulatory technical standards EC 
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Date Topic Type Institution 

Q3 2012 OTC Derivatives, CCP Requirements, Trade Repositories and CCP 
Interoperability (EMIR) 

Technical advice/ standards/ guidelines ESMA 

Q4 2012 CRA III Regulation Technical advice ESMA 

Q4 2012 MiFID II Technical advice/ guidelines ESMA 

Q4 2012 MiFID I-financial consumer protection Guidelines ESMA 

Q4 2012 MiFID I- supervisory convergence  Guidelines ESMA 

Q4 2012 Prospectus Directive Technical advice ESMA 

Q4 2012 Revision of the Transparency Directive Discussion papers ESMA 

Q4 2012 Social Investment Funds Technical advice ESMA 

Q4 2012 Venture Capital Technical advice ESMA 

TBC 2012 Investor Guarantee schemes- revision Legislative proposals EC 

TBC 2012 Close-out netting Legislative proposals EC 

Financial products 

Q2 2012 PRIPs Legislative proposals EC 

Q2 2012 UCITS V Legislative proposals ESMA 

Q4 2012 PRIPS Technical standards ESMA 
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Date Topic Type Institution 

Q4 2012 UCITS  Technical standards ESMA 

Q4 2012 UCITS V Technical advice ESMA 

Recovery and resolution 

Q1 2012 Recovery and Resolution Plans Policy statement FSA 

Q2 2012 EU framework for Recovery and Resolution Plans Legislative proposals EC 

Q3 2012 EU framework for Recovery and Resolution Plans Technical advice EBA 

Q4 2012 Rescue and restructuring of financial institutions Guidelines EC 

RDR 

Q1 2012 Accredited Bodies Feedback statement FSA 

Shadow 
banking 

   

Q1 2012 Communication on shadow banking Discussion paper EC 

Solvency II 

Q1 2012 Draft Level 2 delegated acts published Level 2 text EC 

Q2 2012 Transposition of Solvency II- Part 1 Feedback statement FSA 

Q2 2012 Solvency II and linked long-term insurance business Policy statement FSA 
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Date Topic Type Institution 

Q4 2012 Solvency  Level 3 measures finalised Level 3 text EC 

Supervision, governance and reporting 

Q1 2012 Remuneration- EBA Data Collection Consultation paper FSA 

Q1 2012 Implementing powers conferred on the EC under the EU financial 
services legislation 

Report to EU Council and European Parliament EC 

Q2 2012 Regulatory fees and levies: Policy Proposals for 2012/13 – PS to 
CP11/21 

Policy statement FSA 

Q3 2012 Corporate reporting Guidelines/ recommendations ESMA 

Q4 2012 EU corporate governance and company law Action plan EC 

Q4 2012 Storage of regulated information at ESMA Discussion paper ESMA 

Q4 2012 Supervisory convergence Discussion paper ESMA 

Q4 2012 Revision of Enforcement Standards Consultation paper ESMA 

Q4 2012 Corporate Governance (proxy advisors, empty voting) Discussion paper(s) ESMA 

Q4 2012 Remuneration and supervisory co-operation arrangements Guidelines/ recommendations ESMA 

Main sources: ESMA 2012 work programme; EIOPA 2012 work programme; EBA 2012 work programme; EC 2012 work programme; FSA policy development update 
(Issue 142) 

http://www.esma.europa.eu/system/files/esm-2011-330.pdf
https://eiopa.europa.eu/about-eiopa/work-programme/index.html
http://www.eba.europa.eu/Aboutus/Work-Programme/Work-Programme-2012.aspx
http://ec.europa.eu/atwork/programmes/index_en.htm
http://www.fsa.gov.uk/pubs/newsletters/pdu_newsletter_dec11.pdf
http://www.fsa.gov.uk/pubs/newsletters/pdu_newsletter_dec11.pdf
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Education – Conferences and event (March, April) 

Date Topic Institution 

13/03/2012 Retail Banking in Europe EBF 

15/03/2012 Investing in Distressed Bank Assets Conference AFME 

19/03/2012 Stress Testing Seminar BBA 

19/03/2012 Financial Regulation and the Real Economy ICFR 

14/03/2012 The Future of Clearing and Settlement EBF 

21/03/2012 Basel III Workshop BBA 

21/03/2012 Unfair contract terms: Improving standards in consumer contracts - how to mitigate the risk of unfair terms FSA 

22/03/2012 Compliance Induction Workshop BBA 

26/03/2012 Human Factors in Risk Management BBA 

27/03/2012 Payments Risk Conference BBA 

27/03/2012 The Future of Fund Management EBF 

30/03/2012 Market Abuse Workshop BBA 
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Banking 

CRD IV Navigator 
Basel III was developed by the Basel 
Committee on Banking Supervision in 
response to the global financial crisis.  It 
is the biggest regulatory change that the 
banking industry has seen in decades. 

To bring the regulatory standards on 
bank capital adequacy and liquidity of 
the Basel Committee on Banking 
Supervision into European law, the 
European Commission has drafted its 
Capital Requirements Directive; “CRD 
IV”.  We have created an easy to use 
CRD IV navigator tool, which simply 
outlines the complex detail of the 
Capital Requirements Directive. 

Read more in the publication. 

Basel III and beyond: The trillion dollar 
question 
Bail-in capital is central to the 
regulatory reform of banks, and can help 
to restore confidence in the industry. 
The Basel Committee on Banking 
Supervision have announced that all 
non-core equity capital instruments 
would have to have a bail-in feature 
from 1 January 2013. 

Regulators and banks now have just one 
year to make this complex regulation 
workable, and banks that do it well will 
have greater competitive advantage over 
other institutions. 

The regulatory environment for banks is 
undoubtedly complex. In PwC’s latest 
publication, we examine the challenges 
and practical issues that need to be 
addressed before bail-in capital can 
become a reality.  

Read more in the publication. 

 

For a full library of insights into all 
issues affecting banking, please visit our 
new, easy to navigate online library: 
www.pwc.com/bankingpublications 

Asset Management 

The Volcker Rule Proposal and asset 
management firms 
In October 2011, federal regulators in 
the US issued a proposed rule to 
implement the ‘Volcker Rule’ provisions 
of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (Dodd-
Frank or the Act). The purpose of the 
proposed rule is, broadly, to prohibit 
proprietary trading by banking entities 
and to restrict those entities from 
sponsoring, investing in, or having 
certain financial relationships with 
hedge funds, private equity funds and 
similar funds. The proposed rule is 
highly complex with the regulators' 
explanation in excess of 300 pages and 
asking almost 1,400 questions 

Read more in the publication. 

How do the proposed FATCA 
regulations impact Asset Managers? 
On February 8th, the long-awaited 
proposed regulations providing 
guidance on the various provisions 
under the Foreign Account Tax 
Compliance Act ("FATCA"), which was 
enacted as part of the Hiring Incentives 
to Restore Employment Act of 2010, 
were issued. The proposed regulations 
provide guidance on a number of 
specific implementation issues relevant 
to the asset management industry, and 
it is clear that a number of comments 
received from the industry were 
incorporated into the regulations. The 
proposed regulations generally do not, 
however, delay the existing effective 
dates for FATCA compliance. 

Read more in the publication. 

PwC insights 
 

http://portal.sliderocket.com/AWMHL/BASEL-III-COMPLETE-v14
http://www.pwc.com/gx/en/financial-services/issues/regulation/basel-iii-crdiv-navigator.jhtml
http://www.pwc.com/gx/en/banking-capital-markets/basel/index.jhtml
http://www.pwc.com/gx/en/asset-management/asset-management-insights/volcker-rule-proposal.jhtml
http://www.pwc.com/gx/en/asset-management/asset-management-insights/how-do-the-proposed-fatca-regulations-impact-asset-managers.jhtml
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AIFMD News: AIFMD final advice 
published 
On 16th November, the European 
Securities and Markets Authority 
published its final advice to the 
European Commission on possible 
implementing measures (also known as 
the Level 2 measures) under the 
Alternative Investment Fund Managers 
Directive. 

The objective of this Newsbrief is to re-
visit some of these issues by updating 
our original commentary on the 
consultation papers in our last 
Newsbrief, and to generally remind 
readers of the "bigger picture" which has 
now been further informed by the "little 
details". 

In our view, it is these details which 
have the potential to cause the most 
concern, and which therefore cannot be 
ignored by industry asset managers and 
service providers alike - when it comes 
to preparing their AIFMD solutions 

Read more in the publication. 

 

For a full library of insights into all 
issues affecting asset management, 
please visit our new, easy to navigate 
online library:  

http://www.pwc.com/bankingpublicatio
ns 

Insurance 

Learning from the early movers ― the 
Lloyd’s Solvency II IMAP experience 
2012 is the make or break year for 
companies seeking internal model 
approval under Solvency II. With 
Lloyd’s syndicates already past the post, 
what separated the good from the bad? 
What does best practice look like? 

Read more in the publication. 

Putting Solvency II into practice - FSA 
consults on Solvency II implementation 
in the UK 
The first step involves creating a new 
Handbook that reflects the requirements 
of the Solvency II Directive.  The 
Consultations include some welcome 
developments such as the confirmation 
that the concept of long-term fund will 
disappear under Solvency II and the 
relaxation of the ‘permitted links’ rules 
for unit-linked business.There are a few 
areas where the Directive gives Member 
States policy options and the FSA is 
particularly interested in obtaining 
feedback on those specific areas of the 
consultation. 

Here we discuss these latest 
developments, member state options 
and the FSA’s proposed response for the 
UK. 

 

Read more in the publication.   

 

Find out more about all issues affecting 
the insurance industry:  

http://www.pwc.com/insurance 

 

http://www.pwc.com/gx/en/asset-management/aifmd-news/index.jhtml
http://www.pwc.com/bankingpublications
http://www.pwc.com/bankingpublications
http://www.pwc.com/gx/en/insurance/solvency-ii/publications/learning-from-the-early-movers-the-lloyds-solvency-iii-map-experience.jhtml
http://www.pwc.co.uk/insurance/publications/putting-solvency-II-into-practice.jhtml
http://www.pwc.com/insurance
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ABI Association of British Insurers  

AIFMD Alternative Investment Fund Managers Directive 

AMICE Association of Mutual Insurers and Insurance Cooperatives  

ASB UK Accounting Standards Board 

Basel 
Committee 

Basel Committee of Banking Supervisors 

BBA British Bankers’ Association 

BoE Bank of England 

CEA European Insurance and Reinsurance Federation 

CEIOPS Committee of European Insurance and Occupational 
Pensions Supervisors  

CFPB Consumer Financial Protection Bureau 

CFTC Commodities Futures Trading Commission 

Council European Council 

CRD Capital Requirements Directive 2006/48/EC 

DG MARKT Internal Market and Services Directorate General 

Dodd-Frank 
Act 

Dodd-Frank Wall Street Reform and Consumer Protection 
Act 

EBA European Banking Authority 

EC European Commission 

ECJ European Court of Justice 

ECON European Parliament Committee on Economic and Monetary 
Affairs 

EEA European Economic Area 

EIOPA European Insurance and Occupations Pension Authority  

EP European Parliament 

EMIR European Market Infrastructure Regulation 

ESA European Supervisory Authority 

ESMA European Securities and Markets Authority 

ESRB European Systematic Risk Board 

FASB US Financial Accounting Standards Board  

FCA Financial Conduct Authority 

FDIC Federal Deposit Insurance Corporation 

FOS Financial Ombudsman Service 

FPC Financial Policy Committee 

FSA Financial Services Authority 

FSB Financial Stability Board 

FSCS Financial Services Compensation Scheme 

FSMA Financial Services and Markets Act 2000 

GAAP Generally Accepted Accounting Principles 

HMRC Her Majesty’s Revenue & Customs 

Glossary 
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HMT Her Majesty’s Treasury 

IASB International Accounting Standards Board  

ICB Independent Commission on Banking 

IFRS International Financial Reporting Standards 

IORP 
Institutions for Occupational Retirement Provision Directive 
2003/43/ EC 

IOSCO International Organisations of Securities Commissions 

JMLSG Joint Money Laundering Steering Committee 

Member 
States 

Countries which are members of the European Union 

MIFID Markets in Financial Instruments Directive 2004/39/EC 

MoJ Ministry of Justice 

Omnibus II 
EC proposed Directive 2011/0006 (COD) amending Solvency 
II  

PRA Prudential Regulatory Authority 

RAO 
Financial Services and Markets Act 2000 (Regulated 
Activities Order) 2001 

RDR Retail Distribution Review 

SCR Solvency Capital Requirement 

SEC Securities and Exchange Commission 

Solvency II 
Taking up Pursuit of Business of Insurance and Reinsurance 
Directive 2009/138/EC 

UCITS 
Undertakings for collective investments in transferable 
securities 2009/65/EC 

 

 

 

 



       
Introduction Banking and Capital 

Markets 
Asset Management Insurance Monthly calendar PwC insights Glossary 

 

PwC firms provide industry-focused assurance, tax and advisory services to enhance value for their clients. More than 161,000 people in 154 countries in firms across the PwC network share their thinking, experience and solutions to develop fresh perspectives and practical advice. See 
www.pwc.com for more information. 
This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the information contained in this publication without obtaining specific professional advice. No representation or warranty (express or 
implied) is given as to the accuracy or completeness of the information contained in this publication, and, to the extent permitted by law, neither PricewaterhouseCoopers LLP nor PricewaterhouseCoopers Legal LLP, nor their members, employees and agents accept or assume any 
liability, responsibility or duty of care for any consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based on it. 
© 2012 PricewaterhouseCoopers LLP. All rights reserved. In this document, "PwC" refers to PricewaterhouseCoopers LLP (a limited liability partnership in the United Kingdom), which is a member firm of PricewaterhouseCoopers International Limited, each member firm of which is a 
separate legal entity. "PwC Legal" refers to PricewaterhouseCoopers Legal LLP (the limited liability partnership registered in the United Kingdom), which is a member firm of PricewaterhouseCoopers International Limited. 
(ML1-2012-02-01-1000-LZG) 

 

Laura Cox 
020 7212 1579  
laura.cox@uk.pwc.com 

 

Asset Management Banking and Capital Markets Insurance 

 

Peter Milroy 
020 7212 5282 
peter.d.milroy@uk.pwc.com 

 

Liz Gordon 
020 7212 6493 
liz.gordon@uk.pwc.com 

 

Andrew Hawkins 
020 7212 5270 
andrew.d.hawkins@uk.pwc.com 

 

Mike Vickery 
011 7923 4222 
mike.p.vickery@uk.pwc.com 

 

Andrew Strange 
020 7804 6669 
andrew.p.strange@uk.pwc.com 

 

Pam Sharma 
0207 804 1843 
pamela.sharma@uk.pwc.com 

 

Chris Sermon 
020 7212 5254 
chris.l.sermon@uk.pwc.com 

 

Kareline Daguer 
020 7804 5390 
kareline.daguer@uk.pwc.com 

 

Peter Wilson 
020 7804 3097 
peter.wilson@uk.pwc.com 

 

John Newsome  
020 7804 1168 
john.newsome@uk.pwc.com 

 

David Brewin 
020 7212 5274 
david.r.brewin@uk.pwc.com. 

 

Tania Lee 
079 7668 7547 
tania.a.lee@uk.pwc.com 

 

Gerald Stadelmann  
020 7213 3701 
gerald.stadelmann@uk.pwc.com 

  

 

Betsy Dorudi 
020 7213 5270 
betsy.dorudi@uk.pwc.com 

  

    

 

Vincent O’Sullivan 
020 7212 3544 
vincent.osullivan@uk.pwc.com 

  

 

Contacts 
 


	Introduction
	Contents

	Feature: FATCA takes shape
	Changes announced in the proposed regulations
	Extension of initial dates
	Changes to classifications and definitions
	Guidance on compliance processes

	Obligations under FATCA
	It’s not just for banks
	What do I need to do?
	What’s next?

	Banking and Capital Markets
	Capital and liquidity
	EBA: recapitalisation plans on track
	EBA consults on large exposures reporting regime
	Joint Forum reports on intra-group support measures
	FSB reviews deposit insurance systems

	Market structure
	Trilogue reaches agreement on EMIR; ESMA prepares for ‘Level 2’ text
	EP adopts SEPA regulation, Council publishes final text
	IOSCO publishes criteria for clearing OTC derivatives
	HM Treasury consults on regulation of emission auction participants

	Supervisory reforms
	TSC and Government disagree over FCA accountability
	FSA advises on twin peaks supervisory approach
	FSA/BoE consult on PRA approach to consultation
	FOS publishes draft FOS/FCA MoU
	McDermott speaks on FSA and FCA approach to enforcement
	HM Treasury releases FSMA 2000 consolidated version

	Client assets
	UK Supreme Court rules on Lehman’s pay-out

	Operating rules and standards
	ESMA consults on short selling and credit default swaps
	ESMA publishes automated trading guidelines
	FSA releases new transaction reporting user pack (TRUP 3)
	FSA publishes finalised guidance on collateral upgrade transactions
	FSA issues guidance on flex derivative reporting

	Product rules
	IOSCO consults on ongoing disclosure for asset backed securities
	IOSCO consults on complex products

	RDR
	FSA consults on RDR independent and restricted advice
	FSA publishes policy on RDR legacy commissions
	FSA publishes RDR planning guide
	FSA publishes fourth RDR newsletter
	FSA publishes RDR questions and answers

	MiFID
	ESMA Securities and Markets Stakeholder Group responds to MiFID consultations
	EP publishes responses to MIFID II questionnaire

	Financial crime
	FATF publishes revised recommendations on combating financial crime
	EC comments on FATF revised recommendations
	JMLSG consults on revised AML guidance

	Other regulatory
	EC instigates wide-ranging review of Financial Conglomerates Directive
	EC consults on updates to EU company law
	EP publishes report on CCD implementation findings
	FSA updates progress on 2011/12 Business Plan
	FSA consults on 2012/13 budget increases
	FSA publishes Handbook Notice 117
	FSA publishes policy development update
	FSA fines Santander £1.5 m over structured products
	FSCS publishes plan and budget for 2012/13
	FRC publishes report on ‘comply or explain’
	IFRS news
	Accounting Briefing

	The future of UK GAAP
	IASB Insurance Contracts Project
	European financial transaction tax: where we are now


	Asset Management
	Alternative investments
	ESMA publishes AIFMD discussion paper
	EP publishes report on state of EU venture capital
	HFSB publishes revised standards
	FSA publishes hedge fund holdings analysis

	Capital and liquidity
	Joint Forum reports on intra-group support measures

	Market structure
	Trilogue reaches agreement on EMIR; ESMA prepares for ‘Level 2’ text
	IOSCO publishes criteria for clearing OTC derivatives

	Client assets
	UK Supreme Court rules on Lehman’s pay-out

	Supervisory reforms
	TSC and Government disagree over FCA accountability
	FSA advises on twin peaks supervisory approach
	FSA/BoE consult on PRA approach to consultation
	FOS publishes draft FOS/FCA MoU
	McDermott speaks on FSA and FCA approach to enforcement
	HM Treasury releases FSMA 2000 consolidated version

	Operating rules and standards
	IOSCO outlines principles for CIS valuation
	ESMA consults on short selling and credit default swaps
	ESMA publishes automated trading guidelines
	FSA releases new transaction reporting user pack (TRUP 3)
	FSA publishes finalised guidance on collateral upgrade transactions

	Product rules
	IOSCO consults on complex products
	IOSCO consults on ongoing disclosure for asset backed securities
	ESMA updates money market funds Q&A
	FSA finalises updated distributor-influenced funds guidance

	RDR
	FSA consults on RDR independent and restricted advice
	FSA publishes policy on RDR legacy commissions
	FSA publishes RDR planning guide
	FSA publishes fourth RDR newsletter
	FSA publishes RDR questions and answers

	MiFID
	ESMA Securities and Markets Stakeholder Group responds to MiFID consultations
	EP publishes responses to MIFID II questionnaire

	Financial crime
	FATF publishes revised recommendations on combating financial crime
	EC comments on FATF revised recommendations
	JMLSG consults on revised AML guidance

	Other regulatory
	EIOPA responds to IORP review
	EC instigates wide-ranging review of Financial Conglomerates Directive
	EC consults on updates to EU company law
	EP publishes report on CCD implementation findings
	FSA consults on pension transfer valuations
	FSA updates progress on 2011/12 Business Plan
	FSA consults on 2012/13 budget increases
	FSA publishes Handbook Notice 117
	FSA publishes policy development update
	FSA fines Santander £1.5 m over structured products
	FSCS publishes plan and budget for 2012/13
	FRC publishes report on ‘comply or explain’
	IFRS news
	Accounting Briefing

	The future of UK GAAP
	IASB Insurance Contracts Project
	European financial transaction tax: where we are now


	Insurance
	Solvency II
	Omnibus II – EP vote approaches
	FSA anticipates Level 2 rules in November
	FSA briefs insurers on internal model approval
	EC informs EIOPA of third country equivalence

	Other EU releases
	EIOPA responds to IORP review
	EIOPA publishes Colleges of Supervisors 2012 Action Plan
	EIOPA’s publishes Initial Overview of EU Key Consumer Trends
	EC publishes Interim Report on Natural Catastrophes
	EC instigates wide-ranging review of Financial Conglomerates Directive
	PwC’s European financial regulation updates

	Supervisory reforms
	TSC and Government disagree over FCA accountability
	FSA advises on twin peaks supervisory approach
	FSA/BoE consult on PRA approach to consultation
	FOS publishes draft FOS/FCA MoU
	McDermott speaks on FSA and FCA approach to enforcement
	HM Treasury releases FSMA 2000 consolidated version

	RDR
	FSA consults on RDR independent and restricted advice
	FSA publishes policy on RDR legacy commissions
	FSA publishes RDR planning guide
	FSA publishes fourth RDR newsletter
	FSA publishes RDR questions and answers

	Financial crime
	FATF publishes revised recommendations on combating financial crime
	EC comments on FATF revised recommendations
	JMLSG consults on revised AML guidance

	The consultation closes on 16 March 2012.
	Other regulatory
	Joint Forum reports on intra-group support measures
	FSA publishes finalised guidance on collateral upgrade transactions
	FSA updates progress on 2011/12 Business Plan
	FSA consults on 2012/13 budget increases
	FSA publishes insurance newsletters
	FSA consults on pension transfer valuations
	FSA publishes Handbook Notice 117
	FSA publishes policy development update
	FSA fines Santander £1.5m over structured products
	FSCS publishes plan and budget for 2012/13
	FRC publishes report on ‘comply or explain’
	IFRS news
	Accounting Briefing

	The future of UK GAAP
	IASB Insurance Contracts Project
	European financial transaction tax: where we are now


	Monthly calendar
	Open consultations
	Forthcoming publications in 2012
	Education – Conferences and event (March, April)

	PwC insights
	Banking
	CRD IV Navigator
	Basel III and beyond: The trillion dollar question

	Asset Management
	The Volcker Rule Proposal and asset management firms
	How do the proposed FATCA regulations impact Asset Managers?
	AIFMD News: AIFMD final advice published

	Insurance
	Learning from the early movers ― the Lloyd’s Solvency II IMAP experience
	Putting Solvency II into practice - FSA consults on Solvency II implementation in the UK


	Glossary
	Contacts

