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NEW DISCLOSURE RULES

Balancing the Tax
Sysiem

T he last few weeks have certainRichard Collier-Keywood, UK Head of Tax, PricewaterhouseCoopers,

been an interesting time in the tax . . .
profession. The Budget announdeSks Some very pertinent questions about the new disclosure rules

ment of a registration process for bgth
direct and indirect tax planning adds| a
significant extra dimension to the way
most of us work. That said, one might
also say that nothing has changedWho is a promoter? departments are already deeply concerped
PricewaterhouseCoopers, our clients anthe wording of the Finance Bill left theabout how they are going to identify all
the vast majority of practitioners hayedefinition of promoter unclear. Certainlythe necessary registrations, particularly for
only ever operated on the basis of fulbne can interpret that it only applies [tdinancial transactions. Has the Reverjue
disclosure to the tax authorities. Arguahlyrofessional firms but the Inland Revenuany idea of the volume of treasuty
all that is changing is that such disclosyreas said repeatedly that it sees it|asansactions a major plc undertakes —|all
has to be advanced a little. applying to everyone — accountancy-basealith a tax driver to some extent? Hopefully

What all of us wanted to know fromfirms large and small, law firms, themany of these can be excluded in some
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the start of this process was exactly whdinancial sector including financi

we had to disclose and when. We hgvadvisers etc. In my view, it has to have
been in the new regime since 18 Marchroad definition. This is because the
and at the time of writing this article weneeds to be a level playing field f
are still waiting for the regulations tpadvisers. If there is a gap tax planners

clarify what we have to disclose. What wegravitate towards it, preventing effecti
all want, at the end of the day, is a sef gfolicing.

workable, practical rules that will allo The issue of Legal Profession
taxpayers to understand their legaPrivilege (LPP) has been cited by some
obligations so that they can make

| sort of ‘white list'.

a The burden will perhaps be most felt
rén the financial sector. These businesses
rare potentially affected in a way that coyld
vilmpact on the core of their activities. Fpr
emost businesses, minimising their tax casts

is a legitimate part of maximisin
akhareholder returns but it is an activity that
as not core to the business itself. But for

appropriate commercial decisions withir
as certain a tax framework as possible.
disclosure obligations must not impac
these fundamentals. The administrat
burden on taxpayers and the authoritie
should be minimised whilst allowing the
tax authorities to find what they arfe

practical rules

What we all want, at the end of the day, is a set of workable,

looking for. We don’t want a system that

simply delivers a haystack of disclosureneaning that lawyers won't have to —
to Somerset House (or should that be theon't be able to — comply with this ne
Treasury building?) and leaves the newegime. This is something that has be
Avoidance Intelligence Unit floundering probed carefully with the Revenue and
in despairing attempts to find theseems clear that nothing it is asking
proverbial needle that they are looking fowill breach LPP, fundamentally becau
it is not asking for client details. So th
The key issues lawyers are on the same level playing fig
From the start, there have been several

key issues that tax professionals waniéhat needs to be disclosed -
to know: balancing burdens on business

e Who is a promoter, and thus liable tdrhe new registration requirements
register? make some concessions to the neeg
e What actually needs to be registerefitninimise the administrative burdens
o What form that disclosure should takeBusiness with the requirement for in-hod
and planning only needing disclosure with t

lomuch of the financial sector, tax is integtal
wto what they do. It's not that what they do
aB ‘tax driven’; it's just that tax is a factol
iand a significant one, in core parts of
oservices that they provide.

Idnfluenced by the tax consequences that
result. The prices agreed between the
parties will depend on the tax results. (In
the same way, someone doing equlity

darading will automatically set prices
ave regard to any withholding taxes that

brare relevant.
se Does this make all such transactians
gegisterable under the new regime? After

e When it has to be disclosed. CTSAfiling. That is helpful; but many ta
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x all, tax is a ‘main benefit’ in many ways.
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If so, does this mean that many of
largest City institutions will be registerin
most of what they do? I'm sure this is
what the authorities want. Their argum
is probably that they simply want the ‘fir:
scheme’to be registered. After that it's j
a question of giving the scheme num
out. But that is still a major burden a
ignores the way financing ideas mutat
faster than the latest flu virus. A num
of these financial activities can be provid
from a range of territories; if the U
becomes too burdensome then the
financial services companies will redu
the business they do from the UK.

So when it comes to what actually ne
to be disclosed, will we be in elephan
territory? | have no difficulty in recognisin
a fully formed elephant, be it in the jung
or on the plains and so I'm confident that |
can recognise the fully formed, preRichard Collier-Keywood
packaged scheme that forms the corg of
what the Inland Revenue is looking for.

organised to market a scheme, we mukdrger, more senior, firms.
Where | continue to have difficulty is have the documentation done to explain it The tax authorities need to realise tl
in understanding exactly when generab clients. So all we have to do is copy theve advisers do not spend all our ti

retrospective legislation that would impdct
the UK's reputation for certainty.

Transparency or balance?
There is an additional factor here and ane
that cannot be ignored; if, as tax advisers,
we don'’t take to our clients ideas for

reducing their tax bill, it may be that we
can be sued for professional negligence.
If you doubt this assertion, look at the
developing line of cases in recent years
such assrimm v Newmaf000] STC 84,
Sayers v Clarke-Walte®BD [2002] (2)
BCLC 16 and.ittle and Others v George
Little Sebire and C¢2001] STC 1065,
There is a clear and growing trend with
these cases that stresses that advisers are
negligent if they don’t come up with gogd
creative tax planning ideas. Another glgss
is that, following cases such Skattery v
Moore Stephenf2003] STC 1379, thg
client has a right to expect more from the

planning turns into a registerable schem&evenue with such materials. That is nalreaming up artificial schemes. The great

Like elephants, this throws up vistas [ofinreasonable — if all we did was to deal
large grey areas. We do seem to be heaglipgckaged schemes. But to me this expd
for the situation where it is only when|aa lack of understanding by the Inla
scheme is devised and taken out to clignRevenue of the way the majority of tf

imajority of what we do is, | believe, not

sebat these provisions are aiming at gnd
dhey need to be drawn up with this in mind.
€At the same time, the tax authorities must

that it becomes registerable. But if we artax profession works. We don'’t spend galtecognise that clients expect us to help
just modifying an existing scheme, hgwour time thinking up and selling carefullythem lower their tax bills. No one wants

much modification do we have to dopackaged schemes. How realistic is it

tto pay more tax than they have to. And the

before reregistration is necessary? Whedentify the point at which a plan has to péact that it is all too often far from clear

does the idea that my colleague sketchesgistered in amongst the delivery

out on his whiteboard in conjunction wi

the client become registerable? | think onlyhe breadth of what has to be registe

when | get hold of what has become a f
formed scheme and take it to anotl

client. But all this needs more clarificationthe profession.

What form should the disclosure take?
Then what format should this disclosu
take? The Revenue has indicated thg

does not want the ‘full Monty’. They have‘transparency’. In fact | believe it is abo

requested, in plain English:

¢ a description of the scheme; and

e an indication of the legislation i
question.

This seems reasonable: the registrat
process is not about telling them wheth
the scheme works or not. But I'm st
worried about the Revenue coming b3
and saying to us, somewhat later, ‘y
didn't tell us quite enough’. Would thg
therefore qualify us for a £5,000 penalt}

You want it when?

It seems that we will have to regist
schemes within five days of the trigg
date. Now, | am proud of th
responsiveness of my colleagues but is 1
days really a practical limit? The Reven

lIithis will be a significant challenge fg
dpricewaterhouseCoopers and the res|

What's it all really about?

change to discourage taxpayers fr
hindulging in ‘abusive’ tax planning as
follow through to the morality campaig
id@ver the past few weeks, our clients ha
doeen increasingly concerned about
llprospect of their confidential tax affai
ckppearing in the press. At the moment
pWK has a very good internation

yhas resulted in a co-operative a
compliant tax culture envied by T4
Authorities across the world. This has bg

ebuilt on a combination of the rule of la

thinks it is. Its thesis is that if we al
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réhe Inland Revenue has said many timeGonclusion

tthat this new system is all aboutWhatever people might think, I'm not ol
utenough to remember the forerunner
the Treasury trying to instill a behaviourgwhat is now s 703 being brought in, n
rthe advent of capital gains tax. But | do

treputation for fairness and certainty whictwas coming to an end. It didn’t with arj

ewhich provides a high level of certainty,to confidentiality and certainty remain, t
e and taxpayer confidentiality. No-one willregistration system will be something we
iveomplain about earlier disclosure will be able to live and work with and i
u@roviding that taxpayer confidentiality istime will no doubt just be part of th
emaintained and there is no attempt to usermal fabric of tax planning.

runincorporation), is part of what life is
about. If the Government wants to char

ofvhat tax provisions actually mean, or that
hcontinuous client advice? Depending prcting in different ways achieves differ
ethx results (think incorporation

these fundamentals then legislation will be

required.

aremember being told about their impa
.by people who worked through wh
veeemed to be apocalyptic changes. | hg
hisowever, seen the development first hg
sof much of the~urniss v Dawsomun of
heases and the way that at various tin
alpeople have predicted that tax planning

nof those; and good tax planning is n
xlikely to disappear as a result of this n¢
eregistration regime. Instead, providing

d
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,is reasonably drawn and the commitm
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