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Dear Sirs

A New Approach to Compliance Checks

Consultative Document and Draft Legislation

PricewaterhouseCoopers (PwC) is grateful for the opportunity to comment on the new Consultation
Document issued on 10 January 2008. We remain fully committed to being involved in all the
consultations that may be issued as part of Modernising Powers process. We found it very useful to

meet on 28 February to discuss the consultative documents.

Before we make any detailed comments on the matters covered in the latest Consultation
Document and in the Draft Legislation, there are some points of general application. These points
do not only apply to Compliance Checks and they have been made elsewhere, but in the context of

Compliance Checks we believe the points are well worth repeating..

The draft legislation (with its accompanying Consultations) issued by HMRC on 10 January is both
wide-ranging and far-reaching. The sheer volume of intended changes concerns us greatly. At an
operational level HMRC needs to adopt a 'business as usual' delivery but there has been massive
change in recent years, starting with the IR/[HM C&E merger which does not yet seem fully
embedded. HMRC faces challenge with budgetary cuts, IT systems that do not work in harmony,

and continued pressure on staff morale. Yet at the same time HMRC is committing itself to
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fundamental changes across its whole compliance arena. The success of these changes depends
on delivery; the delivery in turn depends on HMRC's people. We fully understand that the changes
themselves will help to drive a ‘'one HMRC' culture, but that does not make the task of delivering

them and embedding them any the easier.

HMRC has a business that is populated with individuals from very differing backgrounds with very
differing experiences, used to different working methods and who may have applied themselves
differently over a long period of time. The individuals need to embrace the new environment that all
these changes will rightly create. There is little reference within these three Consultations about

how HMRC will educate, support and apply consistency across its business.

There is also the issue for HMRC of how it publicises (and educates) the new regimes to the
taxpaying public and their advisers? We believe that it is essential for HMRC to publicise how it is
going to address its internal training for all these fundamental changes and if appropriate, involve

the profession in assisting and supporting this massive task.

Our comments on the Compliance Checks proposals are both substantive and detailed. Our

substantive comments as follows;

HMRC is to be congratulated on how the all the matters covered by this Consultative Document
have been presented. However, there are some radical changes here and we feel the Document
could have been much improved by the inclusion of a summary of key changes together with

statutory cross-references.

Even perhaps more than in relation to the Penalties changes, the Codes of Conduct/Practice
relating to the matters covered by ‘Compliance Checks’ will be vital for safeguarding the interests of
the taxpayer. Because the Codes have to cover such a wide range of taxpayers there is a danger
either that they will become meaningless, and/or they will apply to only one class of taxpayer (that

probably being the lowest common denominator). This must be avoided at all costs.

We support that introduction of ‘one size fits all’ (‘taxes’) systems wherever that is possible.
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We support the move to an inspection based approach to the checking of Self Assessment
Returns. This is consistent with the view that PwC has always taken, that a necessary corollary of a
process now/check later system is that the authority has the right of access to and inspection of the

records on which a self-assessment was made.

We believe that preservation of the enquiry window is essential and that it is also a necessary part
of any self-assessment system. Similarly, certainty that an enquiry has ended is essential and the

circumstances whereby HMRC may reopen a closed enquiry should be extremely limited.

One issue that is not addressed is the frustration when a new issue is raised well into an existing
enquiry. We believe there ought to be a point in time beyond which what would be a new enquiry
into an already under-enquiry return could not be made. (Such a limitation would of course not
apply if the new enquiry related to an offence and would not preclude the existing enquiry being

developed.)

We fully support a risk-based approach to compliance checks but we accept the need for random
checks. We believe that it is essential that a taxpayer’s risk assessment should be shared with the
taxpayer or, if the taxpayer has been selected for audit randomly, the taxpayer should be told. If it
were not for the obvious difficulties surrounding a statutory definition, we would have asked for
sharing of the risk assessment to be statutory, but we accept that is almost impossible. We
therefore expect that HMRC's guidance will make it mandatory for the risk assessment to be

shared with the taxpayer.

We found the summary of the proposals for harmonised time-checks most helpful and the
proposals themselves very sensible. We believe that it is right to recognise that there should be a
lesser time limit for a lesser offence and that time limits where there is no offence should be less
than the time limit where there is an offence. However, we were unclear as to why the NIC time

limit for deliberate understatement was only 6 years (all the others in this category being 20).

PwC remains fundamentally opposed to the proposition that HMRC should be entitled to check an

ITSA return or a CTSA return prior to the filing of that return. If HMRC was to take a pre-return
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checking power that could only be exercised by agreement with the taxpayer, such a power might

be acceptable.

For its part, HMRC is clearly determined to have the power to examine records pre-return. HMRC
argues its case in paragraph 5.25. If HMRC does inspect pre-return, it must be with the objective of
assessing records in principle and informing risk procedures, and not questioning how things are
treated in books and in returns that have not yet been properly completed and/or where the

taxpayer has not made a filing decision. Those safeguards need to be built in.

There is also the question of whether or not checking pre-return has an impact on any inaccuracies
in a return submitted after an examination pre-return and PwC questions if such matters have been
fully thought through. The ability to check by inspection is fundamentally different as compared with
the ability to ask questions following a return being filed. Checking and inspection carries with it the
ability to look at everything and the assumption at the end of the check is that everything is fine
apart from those areas the checker has discovered and brought to the taxpayer’s attention. If a
taxpayer files after a pre-audit check and there is an inaccuracy in the filing, why is it not open to
the taxpayer to say, 'you checked everything; you didn’t tell me that ‘x’ was wrong; | thought

everything was OK because you had checked; why should | now be penalised?'

The other side of the coin is: what happens if HMRC finds an error during a pre-return check?
Even if that error is deliberate, no return has been filed. Does HMRC accept there can be no

penalty in that situation?

PwC is grateful for the confirmation given during the meeting on 28 February that the reference to
‘undisclosed avoidance scheme’ (paragraph 6.7 final bullet) was a reference to the Tax Avoidance

Disclosure scheme.

As regards paragraph 6.21, PwC finds it difficult to envisage how a closed enquiry window might be
opened unless there had been an offence. If there was an offence PwC can see no reason why
information powers should not be used. The word ‘checking’ does not appear to restrict the use of

the information power in any way.
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PwC fully supports the use of informal review processes. PwC would encourage HMRC to think in

terms that business and the profession has a valuable role to play in such processes.

The proposals for record keeping in Chapter 4 seem reasonable but it would be good to have it
made clear that HMRC will not impose additional record keeping requirements where the taxpayer

is able to meet their obligations using existing records.

Similarly, the point about administrative burdens at paragraph 4.18 is fairly made; a variant on this
might be that the business feels that once it has sent a return into HMRC, which has been
accepted, then it does not have to retain records. The time limits at paragraph 4.22 show the
anomalies with this and it would seem logical to allow the taxpayer to get some sort of early
clearance certificate to enable them to dispense with retained records. Whilst the biggest cost in
record keeping must surely be the creation of them, retention is not a negligible cost, even in these

days of electronic filing. We encourage HMRC to review this matter further.

The changes to information powers cause concern at both a macro and micro level. We applaud
the attempt to produce a one-size fits all power. We accept the need for a supplementary power in
addition to the checking power except that the supplementary power should not be used because
the checking power has been used inadequately (HMRC poorly carried out an inspection). We
would expect the checking power to mirror the checking powers that presently exist and the
supplementary power to broadly reflect S20TMA 1970. We would expect all the present safeguards
to remain, not least in view of the body of case-law that has built up around the powers, most of
which case-law is concerned with the inappropriate use of a power. We think these aims are

reasonable and we are not convinced they have been achieved.

Including non-SA taxpayers in the system is acceptable; as for non-business tax records, there
certainly needs to be a safeguard for the taxpayer built in that HMRC must demonstrate that the
request is reasonable and, in addition, relevant to a matter under consideration. Probably that is
not something that needs to be authorised by a Commissioner in advance, but the taxpayer would
in principle be able to resist the demand for non-business records and require, at a hearing, that

HMRC is able to show that its request is reasonable and relevant.

(®)



