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2.1.5.Notional reporting funds – information required

We note Regulation 4.5.8 (particularly 4.5.8 (2) (c) & (d)) sets out the requirements for when an
underlying investment in a non-reporting fund may be treated as a notional reporting fund. In our
view further clarity is required on what level of information will be “sufficient” for these purposes,
and what level of access to the accounts will be required. This additional clarity will be particularly
important where reporting funds invest in third party non-reporting funds, which may be able to
access some but not all accounting information.

2.1.6. Reporting, notional reporting and non-reporting funds – receipt of actual cash
distribution

We note that the regulations do not appear to deal with the situation where RF1 receives a cash
distribution from an underlying fund (which relates to the distributable income of the underlying
fund) where RF1 has or will include an income amount relating to the same income in its own
reportable income.

Regulations should be introduced that permit RF1 to operate an attribution account to ensure that
there is no double-counting of reportable income where an underlying fund pays a cash
distribution.

3. Equalisation

The draft regulations contain no rules in relation to equalisation and we understand that these will
be published at a later date and will be based on the current rules for equalisation.

We note that equalisation under the new regime will come in two forms – equalisation on any
physical distributions from the fund and equalisation on reportable income.

In our view, the report made to HMRC by fund promoters with details of the reportable income of a
fund (refer below), should be required to include adjustments for equalisation amounts; that is,
equalisation amounts on redemptions during the year should be treated as a deduction from the
year end calculation of reportable income as they represent income of the fund that has, effectively,
already been distributed to investors.

The 10% margin for error permissible in calculating the reportable income of a fund should enable
income equalisation payments on redemptions during the course of a fund's accounting period to
be subsumed within the overall reporting at the year-end. For any individual investor, the
difference between income equalisation calculated by reference to the fund's accounting income,
and equalisation calculated by reference to some tax-adjusted basis, should be sufficiently
immaterial to dispense with the need for major systems work by fund sponsors and administrators.

4. Reports to participants- Chapter 6

4.1. Reported income for a period of account – Regulation 4.5.11

The combined effect of Regulations 4.9.4 (2), Chapter 5 and 4.5.11 appears to suggest that the
presumption is that a fund will report 100% of reportable income. We believe this should be made
clearer in the Regulations, given the statements made regarding the 90% threshold within the ‘Next
Steps’ paper of March 2008. However, we fully support the 10% margin for inadvertent errors,
which was one of the points raised in our initial representation dated 9 January 2008.
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Whilst we also note that HMT is still to provide regulations on the situation where cash is distributed
in excess of 100% of reportable income (Regulation 4.7.5), further clarity will also be required
where the actual income reported is 90% of reportable income, but a cash distribution of 100% of
reportable income is paid. In our view it should be made clear that the investor should be taxed on
the higher of two, up to a maximum of 100% of reportable income.

4.2. The report to participants – Regulation 4.6.1

4.2.1. Format of reporting

Clarity is still required in relation to the acceptable formats for reporting to investors. Whilst the
suggestion of using financial accounts to disclose such information is welcome, many funds may
find this difficult in practice due to regulatory deadlines for completion and publication of their
financial statements. Therefore, in our view it is important that other methods of disclosing
information to fund investors are available, and that these are as efficient and user-friendly as
possible.

4.2.2. Who are the participants?

It is clear that where a fund pays a cash distribution equal to reportable income, that the relevant
investors to whom the information (reportable income) must be reported are those investors in the
fund at the official ex-dividend date. The regulations do not address the situation where a fund
does not pay a cash dividend and therefore has no official ex-dividend date applicable to the
reportable income amount. For example, if a fund reports income 4 months after year end, an
investor is deemed to have received the income at that time, but the regulations do not make it
clear whether it is referring to investors in the fund at that time or in the fund at the prior year end.

We note that UK accumulating authorised funds are already required to deal with this issue, as
their UK investors are taxed annually on deemed distributions. Such UK funds have a formal
income allocation date, typically included within the fund constituent documentation. However, in
contrast offshore funds are unlikely to have dealt with this issue to date, nor have appropriate
clauses in their fund documentation. Therefore, we recommend that the regulations should specify
an income allocation date to deal with this situation.

It should also be made clear that where a fund pays a cash distribution in relation to a period of
account which is less than the reportable income for that period, that the relevant investors to
whom an additional report must be made are those investors entitled to the receipt of the cash
dividend.

4.2.3. Requirement for funds to identify when they become a ‘bond fund’

We note regulation 4.10.1 requires that as part of the report to investors a fund must consider each
period whether it would be classified as a bond fund for UK tax purposes. Should this be the case
(at any point during that relevant accounting period) for that period and all subsequent periods the
fund must then identify on its report to investors that it is a bond fund.

Consequently, it is still required to fulfil reporting requirements for its UK investors which are
subject to income tax, while its UK investors subject to corporation tax must disregard reportable
income and apply standard corporation tax rules. This appears overly complicated and again
requires offshore persons to understand the complex definition of a bond fund under UK tax
legislation and case law.


