Company No, 2538254

THE COMPANIES ACT 1985

UNLIMITED COMPANY WITH SHARES

MEMORANDUM OF ASSOCIATION

il

il

|

of LERMAN BROTHERS INTERNATIONAL (EUROPE)
{arended up to and meluding 5" November 2002)

1. The name of the Company is "LEHMAN BROTHERS INTERNATIONAL
(EUROPE)". (Note)

2. The registered office af the Company is to be sitnated 1m England and Wales.
3. The Company's objects are-

(A) (1) To camyonsal oi'.-a;ny of the business of brokers, underwitters

and sub-underwiiters of, and dealeraéigj;._shares, stocks, bonds, debentures, debenturs

-gtocks, loans, warrants, ophons, rights, receipts or other securities or obhgations

issued or guaranteed by any company, govermnment or anthorily supreme, mumeipal,
local or otherwise and brokers of, and dealers i, commodities, foreign exchange and
currencies of every kind, general brokers and eomussion agents;

{2}  To camy on the business of, and 1o act as, bankers, merchant
banlcers, financiers, capitalists, concessionaices, commercial agents, moitgage brokers,
financal agents and advigers; to advance and borrow money, securitios and property,
accept and take deposits, negotiate loans and Jend money for any pupose or object,
with, or without security, includng the lending of money to finance hire purchase

agreements, leasing and renting agreements In. respect of any property or assets and {0

grant or provide credit and any form of financial accommodation to any person and 10
draw, accept, 1ssue, endorse, buy, sell, ncgotate, discount or otherwise deal m
promissory notes, bills of exchange, debentures, bonds, warrants, coupons, scrip and
other negotiable mstruments and securities;

(3)  To purchase or otherwise acquire, undertaks, take over and
carry on, wholly or in part, as a going concern Of otherwise, businesses, property,
goodwill, asseis, labilities, options, rights, privileges, lands, buildings, leases,
underlcases, shares, stocks, bonds, debentures, debenture stocks, loans, warrants and
ofher securifies and obligations of any person, including of any subsidiary of the
Company or of any holding company of the Company or of another subsidiary of any
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holding company of the Company or otherwise agsoctated with the Campany, whether
by purchase, lease, contract, assignment, novation, exchange, licence, pariicipation or

[P

otherwise as the Company ehall deem fit, and

{(4) To omry on investment business (wnthin the meaning of the
Financial Services Act 1986},

acquire and hold and deal with any shares, stocks, bonds, debentures, debenture
stocks, loans, warrants, options, rights, receipts or other securities or oblgatons
issued or guaranteed by any company, government or authority supreme, mumicipal,
local or otherwise.

{C)  To issue, place, underwrite or guarantes the subscription of, or concur
or assist m the issuing or placing, underwrthing or guaranteeing the subscription of
shares, stocks, bonds, debentures, debenture stocks, loaps, warrants, opiions, nights,
receipts or other gecurities or obligations, issued or puaranteed by amy compaiy,
govemnment or authority sspreme, mumecipal, local or otherwise at such times and

 upen such terms and conditions a8 fo remuneration and otherwise as may be agreed
upon.

(@)  To transact nsk management business of every kind whatsoever and, in
pariicular (but without prejudice to the generality of the foregowg), to enter mto,
whether as principal or as agent, and to advise apon, nterest rate swaps, curmency
swaps, forward raie agresments, interest 1aie fignres, gilt fotures, iterest rate ophons,
options on imferest rate futures, options on gt fufures, OTC futures and OTC options
and all forms of derivative instruments.

(B)  To ast as trustees of any kind and to undertake and execnte any frusts
the underiaking whereof may scem. desirable, either gratnitously ot otherwise, and in
particuler (without prejudice to the generality of the foregoing) to act as depositary of
any shares or secunfies and as agents OF brokers for the investment, loan, payment,
trangrmssion or coliecon of monsy and fhe purchase, sals, improvement, of
development aud mapagement of property for any persen.

F  To aid or procure assistance for, or patlicipate in ading or procuring
assigtance for, any person with capital, credit, means OF TESOUICES for the prosecution
of any works, undextakings, projects or cnterprises or for any ofher purpose.

(&) To acquire and assome for any estate or interest and to take options
over, construct, develop or explott any propety real or personal, and mights of any
kind and the whole or any part of the mndertaking, assets and labilies of any person
and to act and carry on business 1§ a holding company, and to enter intp, essIst, of
perficipats in financial, commercial, mercantile, industrial and other transactions,
undertekings and busmnesses of every description, and (o establish, carry op, develop
and extend e sarne or sell, dispose of or otherwise tum the same 1o acoount, and to
co-ordinate the policy and admimstration of and carry on any business of any
compantes of which the Company is & member or which are m any manner controlled
by, or connected with, the Coropany.
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{#) To manufacture, process, import, export, deal m and store any goods

and other things and te cariy on e Fnsmess of manufm‘rg;*pmnwfsors;hﬂpoﬁm,
expotters and storers of, and dealers in, any goods and other things.

@)  To zcquire and exploit fands, mines aud nificral rights afid 16 SEiiTs,
explore for and explott any natural resources and to carry on any business mvolvng

s "‘—_thmbrship“nr*pussessiﬁn—nHanﬂ—orwﬂaerémmwablwmp@ﬁ}’“@r—buﬂdiﬁgs""L

siructuves thereon and to consiruct, erect, install, enlarge, alter aud maintain buldings,
plant and machinery and to carey on business as builders, contractors and engineers.

(0  To provide services of all descriptions and to cairy on busiess a5
advisers, consultants, brokers and agents of any kind.

() To adveriise, market and sell the products of the Company and of any
other person and to carry on the busmess of adverisers or advertising agents or of a
marketing and selling organisation or of & snpplher, wholesaler, retailer, merchant ov
desler of any kind.

@)  To provide technical, culinral, artistié, educations], entertainment or
businoss material, faciliies or services and to cary on any business mvolving any
guch provision,

(M) To mvest money of the Company in any investments and fo hold, sell
or otherwise deal with such fnvestments, and to cairy on the business of a property or
mvestment company.

()  To enter into any arrangements with any govermnent or authonty or
person and to obtam from any such povernment or authority or person any legislation,
orders, rights, privileges, franchises and concessions and to carry ouf, exercise and
comply with the same

{0) To secure or discharge any debt or obligation in any manner and, in
particular (without prejudice o the penerality of the foregoing), by mortgages of, or
charges upon, all or any patt of the wndertakmg, property and assets (present and
future) and uncalled capital of the Company or by the creation and issue of secumitiss.

(P)  To enter inio any guarantee, coniract of indemmity or suretyship and, in
particnlar (without prejudice to the generality of the foregoing), to guarantee, support
or secure, with or without consideration, whether by personal obligation ot by
mortgagmg or charging all or auy part of the undestaking, property and assets (present
and future) and wncalled capital of the Company or by hoth such methods or in any
other mnanner, the performance of any obligations or commuftments of, and the
tepayment or payment of the prucipal amounts of and emy premiuins, witerest,
dividends and other moneys payable on, or in respect of, any securities or liabilities of,
any person, including (without prejudice to the penerality of the foregoing) any
company which is for the time being a subsidiary or a holdmg company of the
Company or another subsidiary of a holding company of the Company or otherwise
agsociated with the Company.
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(Q) To amalgamate or enfter mto partnership or any profit-sharing

arraugernent wiih, or 0 co-0peraie ot parlicipate Ty way with;or-to-take-over-ox
agsume any obligation of, or to assist oy subsidise any persorn.

(Rj To apply for and take out, purchase or pthefwise addquite Auy trade and
gervice marks and names, designs, patents, patemt rights, inventions and secref

pm@ﬂssemd*m“cmy“onmthg—bnmmsswf—anwmveaton —Qdesigner—or.yesearch

orgamisation.

(S)  To sell, exchange, wortgage, charge, let on yent, share of profit, royalty
or otherwise, grant Hcences, easements, ophions, servitudes and other nghts over, and
in any other manner deal with, or dispose of, all or any part of the undertaking,
propexty and assets (present and future) of the Company for any consideration and in
particular (without prepdice to the generality of the foregoing) for any secunties.

(I)  To issus and allot securifies of the Company for cash or in payment or
part payment for any real or personal property purchased or otherwise acquired by the
Company or any services rendered to the Company or as securtty for any obligation or
amovnt (aven if less than the nominal amount of such secuntiesy or for any other

purpose.

(), To give any cemuneration or other compensation or rewasd for services
rendered or to be rendered in placing or procuting sobscriptions of, ox otherwise
assisting in the issue of, any securities of the Company or 1 of sbout the formation of
the Company or the conduct or course of its business, and 1o estabhish or promote, or
concur or pesticipate in establishing or promoting, iy company, fund or trost and o
carty on the business of compauy, fund, trust or business promoters or mManages and
to act as divestor of, and ss secretary, manager, registvar or transfer agent for, any
other company. -

()  Topay all the costs, charges and expenses prelimmary or mexdental %o
the promotion, formation, establishment and incorperation of the Company, and to
procure the regisiration or incorporation of the Company in or under the laws of any
place outside Eogland

(W) To grent pensions, annuities, gratuities and superannuation or other
allowances and benefits, including allowsnsces on death, to any directors, officers or
employees or former divectors, officers or employees of the Company or any company
wihich at any time is or was a subsidiary or 8 holding company of the Company or
another subsidhary of a holding company of the Company oz atherwise assoeated with
the Company or of any predecessor in business of eny of them, and to the relations,
connections or dependants of any such persons, and to other persons whose service or
services have directly or mdirectly been of benefit to the Company or who the
Compeny considers have any moral claim on the Company or to their relotions,
comections or dependants, and to establish or support any associations, mstitntions,
clubs, schools, building end housing schemes, funds and trusts, and to make payments
towards insurances or other arrangements likely to benefit any such persons or
otherwise advance fhe interests of the Company or of its Members, and to subscribe,
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gusrantse or pay money for any purpose tikely, directly or indirectly, to further the
interests of the Company or of its Members or for any national, chantable, benevolent,

educational, social, public, general of useful objeet:

(X) 'To purchase and maintam for any director or other officer or any

anditor of the Company insurance against any liability #luch, by Virtue of any role of
law, would ofherwise attach to him in respect of any negligence, default, hreach of

gty or breachrof trustof which-he-may-be puilty-in relation fo-the Company. .

(Y) To cease carrymng cn of wind up any busmess or achvity of the
Company, and to cancel any registration of, and to wind up, ot procure the dissolution
of, the Company 10 any state or tertitory.

(Z)}  To distrbute any of the property of the Company among its creditors
and Members in specie ot kand.

(AA) To do all or any of the things or matiers aforesaid m any part of the
world and either as prncipals, agents, contractors, trusiees or otherwise and by or
through trusices, ageats or otherwise and erther alone or m conjunction with others,

(BB) To cary on any other business or activity and do anyihing of any
natore which in the opiuion of the Company i8 of may be capable of being
convenently carried on or done m connechon with the above, or calculated, directly
or indeectly, to enhance the value of, or render more profitable, oll or any part of the
Company's undertzking, propetty or assets or otherwise to advence the interests of the
Company or of its Members. '

(CC) To do all such other things as, in the opinion of the Company, ate or
may be mncidental or conducive to the attainroent of the above objects or any of them

AND it 1s hereby declared that "company™ in this clause, exeept where used in
reference to this Company, shall inciude any partnership or other body of persons,
whether mcorporated or mot imcarporaied, ond whether formed, Incorporated,
domiciled or resident m the United Kingdom or elsewhers, "peggon” shall include any
company as well as any other legal or natural person, "secunties” shall incinde any
fully, partly or nil pard or no par value share, stock, unit, dehenture, debenture or loan
stock, deposit receipt, bill, note, warant, coupon, yvight to subscribe or convert, or
similar right or obligation, "and" and "or” shall mean "and/or™ where the context so
permits, "other" and "otherwise” shall ot be construed ejusdem generis where a wider
construction is possible, and the objects specified in the different paragraphs of this
clause shall not, except where the context expressly so requires, be in any way limited
or restricted by reference to or inference from the terma of any other paragraph or the
pame of the Company, but may be cartied out 1 as foll and ample a manner and shall
be construed m as wide a sense as if each of the smd paragraphs defined the objects of
a separate, distinct and independent company.
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Note

b2

The Compeny’s name was changed from L Lm%mmm{memﬁoml%ﬂmﬁed—tammmﬁ S
1ehman Brothers International (Burope) by special sesolution passed on 18th

Decentber 1992,
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WE, the subscribers to this memorandum of associetion, wish to be formed mto &
Company pussuant {0 {his Memorandum of Association, and we agree to tzks the

=R SUBSCRIBERS

mber 0f Sharss 561 OppOsite DAY TESpeCtve DATICE.

NAMES, ADDRESSES AND DESCRIPTIONS Number of Shares
taken by each Swbscriber.

Alstair F. Bird 1
15 Denbigh Terrace

London

Wil 2Q7

Solieitor

Collesn A. Hamey 1
119 Basildon Road

London

SE2 ORJ

Legal Assistant

Total Shares taken: 2

-

DATED 28th August 1990

WITNESS to the above Signatures:-

RICHARD IR, BUNCE
50 Hartley Ol road
Purley

Surrey CR2 4GH

Tramee Solickior
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Company No. 2538254

THE COMPANIES ACT 1985

UNLIMITED COMPANY WITH SHARES

ARTICLES OF ASSOCIATION

of L BEMAN BROTHERS INTERNATIONAL (EUROPE)
(amended vp to and meluding 29™ February 2008)

TABLE A

The regulations contained in Table A i the Schedule to the Companies
(Tables A to F) Regulations 1985 as amendad at the date of adoption of these
Articles, ("Table A) shall except where the same are exchuded or varied by or
ineansistent with, these Articles apply to the Compary, No regulations {other
than those contaiped in Table A) set out in any slatute or statutory mstrument
concerning companies shall apply as regulations of the Company. Regulations
3, 32, 34 and 35 of Table A shall not apply to these Asticles.

INTERPFRETATION
T these Articles unless the context otherwise requires:-

fthese Artcles” means these Articles of Aszociation in their present forin ox as

. from time to time altered;

"the Companies Acts" means every statuie from tme to time in force
coneerning compames insofar as the same applies to the Company;

"Member! means a member of the Company;

every reforence m Table A to "the Act” shall be construed as if the reference
were to the Companies Acts, )

any words or expressions defined m the Corapanies Acts in force at the date
when these Articles or any part thereof are adopted shall bear the same
meaning in these Arficles or such other part (as the case may be);
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where for any purpose an erdinary resolution of the Company is required, a
special or extraordimary resolution ¢hall also be effective, snd where an

T ""'"ﬂ."“‘“‘I‘he—authoﬁsed*share"capitai-~of-ih5“G@m&ﬂ}'—lS—Usgl'&wgf@m’gwmded

extraordimary roscLution 15 Tequired & 5 seial Tesolution-shall-atsobeeffectives

AUTHORISED SHARY CAPITAL

into US$10,850,000,000 crdinary shares of 1US$1.00 par value per share,
US$150,000,000 Preference Shares of 185001 par value per share
(“Preference Shares”), 2,000,000 5% redecmable preference shares of
US$1,000 par value per share (“5% Redeemable Preference Shares”) and
5,100,000 5% redeemable preference shares of TUS$1,000 par value pex share
("Class B Redeemable Preference Shares”).

UNISSUED SHARE CAPITAL

Subject to the provisions of the Companies Acts and these Articles and to any
direction to the contrary which may be given by ordinary or other resolution of
the Company, any unissued shares of the Company (whether forming part of
the onginal or any mcreased caprial) shall be at the disposal of the Directors
who may offer, allot, grant ophons over ©F gremt any 1ight or rights fo
subscnbe for such shares or any night or rights to convert any seourity info
such shares or otherwiss dispose of them to such persons, at such times and for
such considerabon and upon such terms and conditions a8 the Directors may
determine. '

For the purposes of section 80 of the Companzes Act 1985, the Directors are

* generally and unconditionally authorised to exercise all the powers of the

Company fo, without Hmit, allot relevant securities ps defined in the sad
sechon. 'This authority may be previously revoked ox varied by the Company
m general meeting and may from thne to time be reviewed by the Company in

‘peneral meeting for a further period not exceeding five years. The Company

may make any offer or agreement befors the exprry of this authonty that would
or nught require Televant securities to be allotied afier this suthority has
expired and the Directors may allot relevant securities in pursuance of any
snch offer or agreement as 1f this authority had not expired.

ALTERATION OF SHARE CAPITAL

The Company may by special resolution:- .

(r)  1ncrease the share capital by such sum 1o be divided mito shares of such
amount as the resolution may prescribs;

(b)  consolidate and divide all or any of its share capital into shares ofa
larger amount than its existing shares; -

5 Wegal\et\woseohetonin.dog
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(¢)  sub-divide its sharcs or any of them, mio shares of a smalier amonnt
than 1is existmg sheves,

(d)  cancel eny shares which at the date of the passmg of the resolution
ave not been taken or agreed to b tuken by any person;

(e}  reduce ifs share capital and any share premivwm account in a0y Way.

TA

TRANSFER OF SHARES

Wo {ransfer of any share or any interest therein shall be made or regstered
without (a) the previous written consent of all of the Members of the Company
and (b) the sanction of the Directors (who may in themr zhsolution and
unfettered discretion, without assigning any Tesson, refuse to give such
sanction). If sanction shall notbe given within eight weeks after the trapsfer is
lodged for regstration the sanction shall be deemed to have been refused af the
expiration of such penod and the Company shall notify the proposed transferee
of such refusal. Regulation 24 of Teble A shall not apply. Notwithstandmg
the above, some or all of the Preference Shares may be trapsferred without
vestrictions and without requiring any such sanction to erther (i) to the trustee
or trustess of any trust for beneficiaries moluding Or COMPIISING emnployees of
any of Lehman Brothers Holdings Inc. and agy one or more of 1is subsidiaries;
or (ji) any other subsidiary of 1chiman Brothers Holdmgs Tnc, and for this
purpose the term “qubsidiary”’ shall have the same MmEANng a5 W goction 736

Commpanies Act 1985

The rights aviaching to the Preference Shares of the Company ghall be as
follows: ,

(8  The Proference Shares shall not confer the tght to receive notice of
or sttend or vote at any general meetng of the Company whetheron a
show of hands or on. a poll upon the Registered holder thereof except
on any Tesolution to modify ihe righis attaching to the Preference
Shares when the regstered holder of any sach Preference Shate shall
be enfitled to attend any mesting af which soch a resolubon is
proposed and shall be entitled to one vote for each Preference Share
held whether on. a show of hands oron a poll at such mesting,

() On any winding-up of the Company each Prefexence Share shall
confer o night to receive out of the assets of the Company the return
of capital subscribed in respect of such Preference Share and the
Registered holders of Preference Shares shall have no otber rights to
participate in any distribution of the assets of the Company in any
windingup.

(¢}  No Preference Share may be pledged charged hypothesated or in any
manner used as securify for any loan, borrowing, deferral of any
finaneial obligation or other financial acoommodation.
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(d)

()

Some or all of the Preference Shares shall be redeemsble at any time

|
l

erther () by the Company; or—{iz)“hy‘the—regisﬁem&hoidsrﬂf—th s . —

affected Preference Share af any time af a fixed price of U55100.00
per share,

The Company may redesm any of its Preference Shares from ifs

@

(8)

(6

)

proﬁts-eevaﬂaﬁeforﬁisﬁibuﬁan«as@vidsnds.unﬁnm_ﬁhe_pmcceds

of a fresh issue of its Shares ox from jis share premiwm. account and
from smy other financial 1es0ULCEs of the Company

On any redemption of any Preforence Shars the Registered holder of
the Preference Share being redeemed shall b bound o deliver to the
Company the certificates (if any) for the Preference Shares so
redeemed on fhat Redemption Date. For the purposes hereof
"Redemption Date” shall mean fhe thed day following either (i)
dehvery to the last known address of {he regstered holder of fhe
Preference Shares to be redesmed of nolice of redemption in the case
of redemption st the mmstance of the Company; ot (1) delivery to the
Company of notice of redemption in the case of redemphon at the
instance of the registered holder.

On any redemption of any Preference Share the regstered holdsr
thereof shall be entitled o receive the redempiion price per Preference
Share and the registered holder of those Preference Shaves shall be
bound to deliver fo the Company any certificates for the Preference
Shares so Tedeemed on the applicable Redemphion Date.

As fiom a Redemption Date fn respect of any Preference Share snd
the amendment of the regster of members © reflect the redemption,
the Preference Shars shall be freated as having been redeemed,
whether or not the cerbficates therefor bave been delivered to the
Company and the redemption monies pad and such redemplion
monies 1f unpaid shell constitute a debt of the Company subject to all
the provisions of these Axticles relatmg to monies payable in or in
respect of a Preference Share.

¥E the repistered holder of ihe relevant Preforence Share shell fail or
refuse to deliver up any certificate held by him at the time fied for
fhe redemption of such Preference Share or shall fail or yefuse to
accept payment of the redemption monies payable in respest thereof
the tedemption monics payable to such registered holder shall be set
sgide and paid info an interest bearing accoumt with the Company's
bankers and such seiting aside shall be deemed for all purposes tobe a
payment to the registered holdex and all the registered holder's rights
as registered holder of the Preference Share shall cease and detexinie
as from the relevant Redemption Date fixed for the redemption of
such Preference Sheres and the Company shall thereby be discharged
fom all obligations in respect thereof, The Company shall not be
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responsible for the safe custody of the mouies so placed on deposit or
for intersst therson except such mferest as the smd monics may ears

o

while on deposit less any expeﬂses-iﬁmﬁﬁi‘byﬂ‘h@'ﬁompany—m
connection therewith .

The receipt of the ré.gistered holder for the toie bellg of the
Preference Share or in the case of jomnt registered hiolders the recept

©

ofay of themfor-the-momes-payable -on-redemption -thereof shall

constitute an absohite discharge to the Company m respect thercof.

The registered holder of a Preference Share ghall not take any sieps to

prevent the registered holders of ordwary shares of the Company from. -

petitioning the Court for an order that the Company be wound up on
the prounds fhat 1t would be just and equitable to wind up the
Company if any such registored, holders of ordinary shares take steps
to do so and they shall not take arty steps 10 oppose any such petition.

78 - The righis attaching to the 5% Redeemable Preference Shares of the Company
shall be as follows:

{a) Incoms

&

profits which the Compauy may decide to distnbute in respect
of any financial year or other period for which its accounts are
made up shall be applied m paymg 0 each holder of a 5%
Redecmable Preference Share in priority to any payment to the
holders of ordinary shares and parl passu with Parity
Obhgations, a fixed non-cumulative preferential dividend (the
preferential dividend) at the rate of 5% per aonum on the
amount for the time bemg paid up on that preference share,

(i)  preferentiel dividend acorues from day to day and 15 payable

half-yearly in equal amounts on 1 May and 1 November in each
year (each a preference dwidend payment date) (or if any
dividend payment date is a Saturday, 8 Sunday or a day which
1 a public holiday m Bnglend on the next day which 1s not such
a day) in respect of the half-year ending on those respective
dates,

(1)  subject to and notwithstanding the availability of distributable

profits, preferential dividend is payable to holders ordy when,
us and i€ declared by the Company’s board of directors;

(iv) for the purposes of this article 7B the following terms shall

have the meanings set out below:

Fumior Obligation means the ordinary ghares of the Company,
any shares renking below the 5% Redeemable Preference
Shares aund any other obligation of the Company expressed to

& Wegalhdrta\eosechbro\m&a dos
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amk junior as to distibutions on an ongoing basis or as fo
capital to the 5% Redsomsble Preference Shares of ihe

Company,

Parity Obligahon means:

() any other series of preference shaves issued by the

®

£0mpany~rmﬂdng_eggaljymg§ to dividends with the 5%

Redeemable Proference Shares; of

(i) any secutity jssued by u subsidiary of the Ceompany
which benefits from a gnaraniee or other contracinal
support undertaking of the Company which guaranice of
contracsal support widertzking ranks equally as fo
dividends or other icome distribuntions with the 5%
Redeemable Preference Shares; of

(i) any other security, instrument or preferred  securdy
1ssued by the Company ranking equally as o dividends
or other income distributions with the 5% Redesmable
Preference Shares; and

Capital

On & retum of capital on a wmding up (or otherwise) the assets of the
Cowpany available for disttibubon to its members shall be applied m
paying to each holder of 2 50, Redesmable Preference Share part passu
m all respects with the holders of 2 Parity Obligation and 1o priosnity to
any payment to the holders of ordinary shares or bolders of Junjor
Obligations, @ sum equal to all arrears and acernals (if any) of the
preferential dividend whether or not the preferential dividend has been
earned or declared, caleulated down fo and meluding the date of the
cominencement of the windmg-up or the date of the return of caprtal
together with a som equal to the capital paid vp on thet 5%
Redeemshle Preference Share,

Redemption

The Company mey Tedesm in whole, but not in pact only, the 5%
Redecmable Preference Shaves 1n accordance with the following
PrOVISIONS:

@ subject, if required by the Financial Services Antherity, to the
Fimancial Services Authority indicating it has no objection to
such redemption on 1 Novenaber 2011;

()  if not redeemed on 1 November 2011, on 1 November 2016
subject to the requrements of the Companies Act;
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(iid)

gt a price per 5% Redeemable Preference Share of $1,000 plus
any preferential dividends aocrued since the immediately

() ) Yotng

®

preceding pﬁfmﬂiﬁd@n&paymen?daia

fach 5% Redeemable Preference Share entitles the holder to

receive notice of, but does not entitle the holder to sitend and

,.

{1i)

(i)

)]

() Yomm

vote at, general meetmgs of the Company mmless:

(A) at the date of the motce convemig the meeting, the
preferential diidend or any part of it 18 six menths or
more i arrears (for which purpose the preferential
dwvidend is desmed to be payable on each preference
dividend payment date), of

(B) the busmess of the meetmg includes the consideration
of & resohuhon for winding-up the Company or any
resolution directly or indwectly varymng, altering oF
ahrogating any of the rights, privileges, limitations ot
restetions attached to the 5% Redeemable Preference
Shaves,

if 8 holder is entitled to attend and vote as a vesult of
subparagraph (D(A) above, he may vote in tespect of any
resolunon considered at the meeting;

if a holder 1 enfitled to attend and vote as a result of
subparagraph ((}(B) above only, he may voie in respect of a
resolnfion referred to m subparagraph (1)(B) sbove only;

(4) - on & show of hands, each holder of 5% Redeemable
Preference Shares who (being an mdividual) is present
in person or by proxy or (being a corporation) is present
by a duly anthorised representehive or by proxy, not
being himself a member, shall have one vote; and

(B) on a poll, cach holder of 5% Redecmable Preference
Shares who (being an individual) is present in person. or
by & proxy, not bemg himself 2 memmber, shall have one
vote for every 5% Redeemable Preference Share held by
atiam .

The 5% Redesmeble Preference Shares shall be issued in definitive
registered form.

& Wegslda\sosec\inairifa.des
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7C'  The rights attaching to the Class B Redesmeable Preference Shares of the

et e e

Company shall be as follows:
{(a) Income -
Gy~ profits whith the Company may decide to-distribute mm respect

of any financial year or other penod for which its accounts are

(i)

(i)

()

made up-shall be_apphed m payng fo each holder of a Class B

Redeemable Preference Share in priority to any paymaent to the
holders of ordipary shares and parl passu with Panly
Obligations, a fixed non-cumulative preferential dividend (the
preferential dividend) at the rate of 5% per annum on the
amount for the tume being paid up on that preference shate;

preferential dividend accrues from day to day and is payable
half-yearly m equal amownts on 1 May and 1 November in each
year (each a preference drvidend payment date) (or if any
dividend payment date is a Saturday, 2 Sunday ot a day which
is a public holiday n England on the next day which is not such
a day) in respect of the half-year ending on those respective
dafes;

subject to and notwithstanding the availahility of distributable
profits, preferential dividend is payable to holders only when,
as and if declared by the Company’s board of directors;

for the purposes of this ariicle 7C the followmg {terms shall
have the meanings set out below.

Fumosr Obligation means fhe ordinary shares of the Company,
any shares ravldng below the (lass B Redeemable Preference
Shares and any other obhigation of the Company expressed o
rank jumor as to distributions on an ongoing basis or as to
copital to the Class B Redeemable Preference Shares of the
Company,

Parity Obligation mesns®

() the 5% Redesmable Preference Shares and any other
series of preference shares issued by the Company
ranking equally as to dividends with the Class B
Redecmable Preference Shares; or

(i) any securtty issued by a gubsidiary of the Company
which benefits from a gusrantee or other contractoal
support undertalong of the Company which guarantee or
contractual support undertalong tanks equally as o
dividends or other income distibutions with the Class B
Redeemable Preference Shares; o1

& Wegalhdstaeoseciinsmia.doc
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({if) any other securty, instroment or preferred secunity
sssued by the Company ranking equally as to dividends

)

o7 oingt EWMmbmns_mwmeMS4

Redsemable Preference Shares, and

Capital

[ — Y

— = e

(@

Ou._a return_of capital on 8 winding wp (or otherwise) the assels of the

Company availsble for distribution o its memobers shall be applied in
paymg to esch holder of & Clazs B Redeemable Preference Share pari
passu in all respects with the holders of a Paniy Obligation and m
priority to any payment fo the holders of ordinary shares or holders of
Junsor Obhgations, 2 sum equal 0 al} arrears and acemals (if any) of
the preferential dwvidend whether or siot the preferential dividend has
heen earned or declared, calculated down to and including the date of
the commencement of the windmg-up or the date of the return of
capital together with a sum equal to the capital pad np on that Class B
Redeemable Preference Share.

Redemption

The Company may redecn, 1o wheole, bui not in paxt only, the Class B
Redesmable Preference Shares m accordance with the followmng
provisions:

()  subject, if requured by the Financial Services Authority, to the
Finaneial Services Anthority indicating it has no objechon o
such redemption on 1 May 2012;

()  1f notredeemed on 1 May 2012, on 1 May 2017 subject to the
requirements of the Companies Act;

(i) st a price per Class B Redeemable Preference Share of §1,000
plus sny proferential dividends accrued since the immediately
precedmg preference dividend payment date.

Voting

@  EachClass B Redeemable Preference Share entitles the holder
to receive notice of, but does not entitle the holder to attend and
voie at, genersl meetmgs of the Company unless’

(A) ot the date of the notice conveming the meeting, the
preferential dividend or any part of i is six months or
more in arrears (for which purpose the preferential
dividend is deemed to be payable on each preferenice
dividend payment date); or

(B) the busmess of the meeting includes the congideration
of a resolution for windmg-up the Company or any

5 MegnRdationseolitemda doo



resolubion direstly or indwectly varying, aliermg or
abrogating any of the rights, privileges, houtations or

| T S

Preference Shares;

(i) ~if 4 holder 18 stitled” to attend and- vote as a result of
subparagraph (i)(A) above, he may vote in respect of any -
—sesolution considered at the meeting;

F E - B -

10,

—%Eﬁmmhed“m—them—em s—B—Redeemable-—-——-— -

Gii) if a holder 18 entitled 10 attend and vote as a result of
subparagraph (1)(B) above only, he may vote in respect of a
resolution referred to 10 subparagraph (1)(B) above only;

(v) (&) onashowof hands, each holder of Class B Redeemable
Preference Shares who (being an mdividual) is present
10 person ot by proxy or (being a cotporation) is present
by a duly authorised represeniative or by proxy, not
bemg himself a member, shall have one vote; and

B on a poll each holder of Class B Redecmable
Preference Shares who (being an indrvidual) 18 present
in person or by a proxy, not being himself a member,
chall have one vote for every Class B Redeemable
Preference Share held by him.

(&) Form

The Class B Redeemable Preference Shares shall be issued m
definative registered form.

PROCEEDINGS AT GENERAL MBETINGS

The words "at least seven clear days’ notice” shall be substituted for the words
tat Jeast fourteen clear days’ nobieg™ in regulation 38 of Table A

No business shall be transacted af a meetiig unless a quornm 15 present, Ope
person enhiled to vole upon the business to be transacted, being a Member or &
proxy for a Member or a duly authorised representative of a corporation, shall
be & quorum. Regulaton 40 shall not apply.

At any general meeting a poll may be directed by the Charman or demanded
by any Member present 10 pesson of by proxy and Regulation 46 of Table A
shall be varied accordmgly. .

2 Wegalvata\cosei\ el a.dos




Subject to any rights or vestrictions for the time being attached to any class or

clasges Of shares, on & show ol hands @V&@M&fﬂbmwsenﬁn—pmonﬂnd
every person present 8s 8 proxy for a Member or Members shall have onc vote,
and on a poll every Member shall have one yote for each share of which he is
the holder. Regulation 54 of Table A sball not spply

o e — S — T = —

12.

13,

14.

15.

VOTES OF MEMBERS

The mstrament appointing & proxy and the power of attorney or other authorty
(if any) wnder which it 18 signed, or a notarially certified copy of such power or
anthortty, shall be deposited at the remstered office of the Company (or at such
other place in the United Kingdom. a5 18 specafied for that purpose . the notice
of mectmg or any instpument of proxy sent by the Company in relation to the
meetmg) not less than forty-cight hours before the time for holding the
meeting or adjourned meeting at which the person named in the instroment
proposes to vols, of handed to the Chamman of the meeting or adjourned
meetmg before the commencement of such meefing, and, in default, the
instrument of proxy shall not be ireated as valid. Regulation 62 of Table A
shall not apply.

POWERS OF DIRECTORS

The Company may eXeIcise all the powers conferred by the Companies Acts
with regard to having auy official seal, and such powers shall be vested in the
Directors, Any instroment to which an official seal 19 affixed shall be signed
by such persons, if any, as the Directors may from tune to tme determine.

ALTRRNATE DIRECTORS

An sliemate Divector may be paid expenses and ghall be entitled o be
indemnified by the Company o the seme extent mutatzs mutandis as 1fhe were
a Dhrector but shall not be entitied to receive from the Company any fee in his
capacity as an alternate Durector except only such part (if any) of the
remuneration otherwise paysble to the Diractor appointing him as such
Director may by nofice in writing to the Company from fime to tme direct and
Regulation 66 of Table A shall be vared accordingly.

DELEGATION OF DIRECTORS' POWERS

The Directors may delegate any of their powers to committees consisting of
such person or persons (whether Directors ox not} as they think fit. The
Durectors may also enfrst to and confer upon sny Director any of the powets
exercisable by them. Any such delegation may be made upon guch terms and
conditions and with such restrictions 2s they may thik fit, apd either

s-\\legai\dam\mssc\lbm\m&a.dm
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collaterally with or to the exclusion of their own powers, and the Directors
may from tme to hme revoke, withdraw, alter or vary 51l or any of such

powers, Subject to amy Such con&ﬁﬁﬁx‘tha‘pmmeﬁings—of"a-cmrs:miﬁeerwithw~-—M——W—

two or more members shell be governed by these Articles regulating the
proceedings of Directors s0 far as they are capable of applying. Regulation 72
of Table A shall not apply i -

16,

17,

18.

19.

20.

APPOINTMENT AND RETIREMENT OF DIRECTORS

Without prejudice to any other provisions of or incorporated in these Asticles
povermng the appointment and removel of Directors, any Member or
Members holdmg a majoriy in aomminal value of such of the ssued ghare
capital for the time being of the Company 88 carries the nght of attendmg and
voting at general meetings of the Company may by memorandurm in writing
signed by or on behalf of bum o them and delivéred to the registered office of
the Company or tendered at 2 meeting of the Board, er of the Company in
general meetng, at any toae and from time to time appoiut any person O hea
Director either to fill a casual vacancy or as an addiion to the existing
Directors or remove any Director from office howsoever appointed.

The Divectors and the Coxmpany by ordipary resolution shall gach have power
at any trme and from tue t0 HMC ip appoint any pesson to be a Divector either
to £l @ casual vaancy or as an additon to the existing Directors. Any
Dueotor so appointed shall (subject to Regulation 81 of Table A end to the
provisions of the Comp anies Acts) bold office untl he is removed pursuant to
these Axticles.

Repulations 73 to 80 (melusive), Regutation 81(¢) and the last senfence of
Regulation 84 of Table A shall not apply :

DIRBCTORS' GRATUTTIES AND PENSIOND

The Directors on behalf of the Company may exercise gl the powers of the
Company to grent pensions, enpwihes, grafmties and fuperannuation or other
allowances and benefits in favour of any person includmg any Director or
former Director or the relations, connections or dependants of any Director or
former Direcior. A Durector or former Director shall not be accountable o he
Company or the Members for any benefit of any kind conferred vnder or
pursuant to this Article and the receipt of any snch benefit shall not disqualify
any person from being or becoming 2 Duector of the Company.

DIRECTORS INTERESTS
Subjest to the provisions of these Articles and provided a Director shall have

disclosed such imterest In accordance with Regulation 85 of Table A, &
Director shall be entiled o vote respect of any iransachon, contract,

s.\\icgal\dnm\wsac\lb;e'm&a doc



arrangement or agreement with the Company in which he 15 m any way,
whether directly or indirectly, mierested and 1f he shall do 8o his vote shail be

counted and he shall be faien i EeTomt i eserisinng whether-a-quorum s
prosent. For the puepose of this Article, an interest of a person who 15, for any

_purpose of the Act, comnected with a Director shall be treated as an interest of

the Director and, m relation io dn altemate Dirtctor, interest of his
appointor shall be irested as an mierest of the alternate Director without

21,

| 22,

23,

p‘r8]URilCB‘fO“Bily“mtems‘E—Which-ﬂl8-9.1‘66?{1&1&]3&1‘8&&01‘&&5.0&%&3& —

PROCEEDINGS OF DIRECTORS

Subject to the prowisions of these Axticles, the Dixectors may meet for the
despaich. of business, adjowmn aod otherwise regulate thelr meetings as they
funk fit. Meetmgs may be held m any part of the world. At any {ime any
Director may, and the Secretary on the sequisthon of & Director shall, summon
a meehng of the Directors. Netice of any meeting of the Directors ey be
given by telephone, facsimile or telex. 1t shall not be necessary to give notice
of & mesting of Diuectors to any Director for the time being sbsent from the
United Kingdom. Questions arising at a meeting ghall be decided by a
majority of votes In the case of equahity of votes, the Chawman shall have a
second or casiing vote, A Director who is elso an alternate Director shall be
entifled, in the absence of lus sppointor, to a separatc vole on behalf of his
appointor in addition to his own vote, Regulation 88 of Table A shall not

apply

A Director shall he treated as present af 3 meeting of the Directors if he ia in
telephonic communication with the meeting., The guorum necessary for the
transaction of the business of the Directors may be fixed from time to time by
the Directors and, unless so fixed at any other number, shall be two. A person
who holds office only as an alternate Dwector shall, if his appomtor is not
present, be connted 1m the quorum. Regulation 89 of Table A shall not apply.
A meeting of the Directors at whuch a quorum is present shall be competent 10
exercise all powers and discretions for the time bemg exercisable by the
Directors, Regulations 94 to 98 of Table A shall not apply.

SPECIAL DIRECTORS

The Board may from time io ftime appoint any person to any office or
employment having a designation or fitle including the word "Duector” or
attach to any cwisting office or employment with the Company such a
designation or title and may at any Hime determine any such appontment ot the
use of any such designation orhile, The melusion of the word "Director” in
the designation or title of any such office or employment with the Compary
shall not imply that the holder thereof is a Dixector of the Company nor shall
such holder thersby be empowered m any respect to act as a Director of the
Company or be deemed to be a Director for any of the purposes of these
Artrcles.

r
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NOTICES

24,

25.

26.
@

Any notice or other documment {ncluding a shaxe cerhificate) may be served on
or delivered to sny Member by the Company gither personally or by gending it
through the post 1 a prepaid letter addressed fo such Member at bis registered
address as appearing i the Register of Members, or by delivering ¥ to or
“eaving it-at-such-registered- address;-addressed-as-aforesaid, or by any ather

means provided such other means have heen awthorised in writing by the
Meraber concerned. In the case of joint holders of a share, SEIVies oF delivery
of any notice or other docurnent on ot fo oné of the joint holders shall for all
purposes be deemed & sufficient servies on or delivery to all the jomnd holders,
Any notice ot other document served or delivered in accordance with these
Asticles shall be deemed duly served or delivered motwithstanding that the
Membet is then dead or banioupt or otherwise under any lopal disability or
ncapacity and whether or not the Company had notice thereof. Any such
petice or other document, if sent by firsi-class post, shall be deemed to have
been served or delivered on the day after the day when the same was put in the
post, and in proving such service or delivery it shall be sufficient to prove that
the notice ot document was properly addressed, stamnped and pui in the post,

Notiee of every general meeting shall be given 1n any Manner authonsed by or
under these Articles to all Members other than such as, under the provisions of
these Articles or the terms of issne of the shares they hold, are not entiled to
receive such notices from the' Corapany, provided that amy Metmber may in
writing waive notice of any meeting esther prospectively or retrospectively and
if he shall do so it shall be no objecton o the vahdity of such mescting that
notice wag not given to him. Regulatons 112, 115 and 116 of Table A shall

not apply.
INDEMMNITY

The Company shall indemnify to the fullest extent permitted under and m
accordance with the Act any person who was or is a party or is fhreatened to be
made a parly to any ihreatened, pending of completed action, smii or
proceeding, whether civil, enminal, adminstrative or mvestigative by reasoil
of the fact that he 15 or was a director, officer, employee or agent of the
Company, of is of was serving af the request of the Compauy a8 a director,
officer, trustes, employee or agent of or 1 any other capacity with another
company, partnership, jomt venture, trust or other enterprise, agamst expenses
(including solicitors” fees), judgements, fines and amounts paud in seitlement
actually and reasonably meurred by him in connection with such actiom, suit or
proceeding 1f he acted in good farth and 1n & manner he reagonably believed to
be in or not opposed to the best interesls of the Company, and, with respect @0
any criminal action of proceeding, had no reasonable cause fo belisve his
conduct was unlawfl,

g Wegal\datseoses\ihietmirado
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Bxpenses meured in defendmg a civil or criminal action, suit or proceeding
shall (in the case of any action, auit or procesding against a dwector of the

e e et emnified by ihe- Gompany-as-authevised in this Asticle.

{©}

(@

(&)

®

—x.

Company) or may (10 Ihe CAsS 0% ’aﬁymn;-smt*@r-pmceedingﬂgamgt—an
officer, trustes, employee or agent) be paid by the Company 1 advance of the
final disposition of such action, suit or proceeding as authorised by a meetng
of the Drrectors of an undertakmg by or 6n behalf of the indemmified person o
repay such amonnt if 1if shall wltimately be determined that he is not enfitled o

The indemmfication aud other nghts set forth in this Article 26 shall not be
exclusive of any provisions with respect thereto in the Articles of Association
or any other coniract or agiecment between the Company and sny officer,
direcior, employee or agent of the Company. ‘

Neither the amendment nor repeal of this Article 26, Section (8), (1) or (€},
shall sliminate or reduce the effect of thi§ Aticle 26, Sections (a), {b) and (¢}
in respect of any matter occurring prior 1o such amendment, repeal or adoption
of an inconsistent provision o 1 respect of any cause of action, suit or claim
relating to any such matter which would have given nise to a xight of
indemnification or vight fo receive expenses pursuant to this Article 26,
Section (a), (b) or (¢}, if such provigion had pot been g0 aroended o repealed
or if a provigion inconsistent therewith bad not been so adopted

No director shall be personally hable to the Company or any Member for
tonetary damages for breach of fiduciary duty es a director, except for any
matter in respect of which such director (a) shal} be liable under Section 310 of
the Act or any amendment thereto oF SUCCESSOT provision. thereto, or (b) shall
be hable by reason that, in addition to any and all other reguuements for
liabality, be:

(i) shall have breached his duty of loyalty io the Companty of 1ts Mernbers;

(i)  shall not have acted in good faith oy, in failing to ack shall not have
acted in good faith,

(if)  shall bave acted in a manner mvolving intentional misconduct of a
kmowing viclation of law or, m failing to act, shall have acted ina

maonner iavolving mtentional misconduct or 2 knowing violation of
law; or

(iv)  shall have denved an umproper personal benefit.

Regulstion 118 in Table A shall oot apply to the Company.

§ Wegehdata\cesecibe\afa.doe
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NAMES, ADDRESSED ANIYDESCR}PTHGES"OFSUBSCR‘}BERS

Alistair F Burd

15 Denbigh Terrace
London
Wi1i2Q71

Solicitor

Colleen A Hamney
119 Basildon Road
London

SE2 ORT

Tegel Assistant

DATHD 28th Augnst 1550

WITNESS to the above signatures:-
RICHARD LR, BUNCE

50 Hartley Old Road

Purley

Surrey CR2 4HG

Tramnee Soliciior
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‘ Company No. 2538254

THE COMPANIES ACT 1985

UNLIMITED COMPANY WITH SHARES

Memogandam
and

! Articles of Assooation
of
| [ EMMAN BROTHERS INTERNATIONAL (BUROPE)

'1 ' (amended up to and
i meluding 29" February 2003)

Tncorporated on the 10th Septernber 1990
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Important notice

Joint Administrators’ eighth progress repori for the period from 13 March 2012 to 14 September 2012
Your attention is drawn to the impertant notice on page 1

P. 27

Creditors will note that this report
provides data relating to certain
estimated future costs, recoveries and
creditor claim amounts. Please note that
significant facts may severely impact any
or all of these estimates and, in turn, the
dividend prospects for Lehman Brothers
International (Europe} creditors. In
certain instances, the Administrators
have not disclosed material matters to
creditors in this report for reasons of
commercial sensitivity, confidentiality
and/or legal privilege.

Accordingly, material uncertainties
continue to exist regarding the ultimate
value realisable from assets, the timing
of asset recoveries, future costs and the
eventual leve] of admissible creditors’
claims. These will all have a significant
effect on the timing and quantum of any
dividends.

The Administrators therefore caution
creditors against using data in this
report as the sole basis of an estimate
of the value of their claims or any

likely dividend ranges, LBIE, the
Administrators, their firm, its mernbers,
partners and staff and its advisers
accept no liability to any party for any
reliance placed upon this report.

LBIE expressly reserves all of its”
rights against third parties {including
Affiliates) on all matters and no
conciusion should be drawn by third
parties as to LBIE's position or legal
arguments ou any such matters from
references made in this report.

While amounss included in this report
are stated in sterling, a material bug
reduced proportion of the assets and
liabilities contintes to be denominated
in currencies other tham steling.

This report includes various defined
terms as set out in the glossary of terms
in Appendix A

1
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Lehtnan Brothers International {Europe) - In Administration
Your attention is drawn to the important notice on page 1
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Section 1

Purpose of the Administrators’ report

This report has been prepared by the Joint Administrators of
Lehiman Brothers International (Burope) under Rule 2.47(3)
of the Insolvency Rules 1986 (the “Insolvency Rules”).

This is the eighth such formal update to unsecured creditors
and it provides details of progress for the six-month period
15 March 2012 to 14 September 2012, The statutory receipts
and payments accounts for the same petiod are attached at
Appendix B.

Two important events (relating to 1B and LB Lus) occurred
on 4 October 2012, subsequent to the period end. The
narrative and financial update in this report both reflect
these material developments.

Wherever possible, the Administrators have sought not to
duplicate information disclosed to creditors in previous
updates and reports. Creditors are advised to refer to the
Administrators’ previons progress reports for backgrouad
information. A copy of previous progress reports and other
important announcements can be found at
www.pwe,co.uk/lehman.

The Administrators plan to host a one-hour webinar on
Monday 12 November 2012, giving creditors an opporfunity
to hear a summary of recent developments and to patticipate
in a Question and Answer session. Details of the webinar will
be posted on the above website in the near future.

Objective of the Administration

The Administrators continue to pursue the objective of
achieving a better result for LBIE’s creditors as a whole than
would be likely if LBIE were to have been wound up without
first being in Administration.

The specific aims of the Adminristration are to:

s recover and/or realise all House assets, including cash,
securities and in-the-money financial contracts, on a
managed basis;

s admit unsecured creditors’ claims and make distributions
to creditors; and

o recover CHent Assets and Client Money, assess the claims
to such property and return all such property to its
rightfuf owners on a systematic basis.

Lehman Brothers International (Europe) ~ In Administration
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Creditors’ Committee

The Administrators continue to meet with the Creditors’
Committee (the “Committee”) vegularly to review progress
and consult on major issues by way of physical meetings,
telepresence or audio conference calls.

We remain grateful to the members of the Committee
for their significant continuing efforts in support of the
Administration.

Details of the Committes members are listed in Section
10. During the period, one member resigned from the
Cominiitee.

Future report and updates

The next formal progress report to creditors will be in six
months’ time.

In the interim, we will provide ad hoc updates in the event
of any materiat developments including the scheduled first
dividend to unsecured creditors, through the website, or by
other means, as appropriate.

Signed:

AV Lomas

Joint Administrator

Lehman Brothers International (Europe) —
in Administration
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Section 2Z:
Executive sumimary

Significant developments

There have been many significant developments across a wide
range of matters over the past six months, with the emphasis
of our efforts being placed on a number of very material value
iterns that will influence our first interim distribution plans for
Tater this year. The most important of these wete:

» LRIF’s unsecured claims filing date was brought forward
to 31 July 2012, In the period since the last report and
prior to the filing date, 806 further Street claims (total:
¢.£6.7bn) and 85 further Affiliate clains (total: c.£35.1bn}
were filed;

» amongst LBIE’s Affiliates claims, LBF and LBEF filed Proofs
of Debt which were sibstantially higher than previousty
expected by the Administrators (c.£11.2bn and c.£8.8bn
respectively). LBIE considers both of these claims to be
significantly overstated;

o IR Lux filed claims of c.£11.8bn, of which ¢.£11.5bn
was characterised as an Administration expense claim,
intended to rank in priority to general unsecured ereditors.
The Administrators worked urgently with the LB Lux
Hquidators with a view to resolving this matteron a
consensual basis, and on 4 October 2012 a conditional
withdrawal of all but ¢.£0.1bn of the ¢laims was achieved
{and that c.£0.1bn isto be an unsecured claim). As
a precautionary measure, the Administrators have
separately issued proceedings in the UK High Court to
seel a determination on the Administration expense claim
statns, in the event that the seitlement does not become
unconditional in time to pay a first interim dividend as
planned in November 2012;

* significant progress has been made in settlement
discussions with LBI to resolve EBIE’s House and Omnibus
claims against LRI, resulting in the signing of non-binding
heads of terms on 4 October 2012, Incorporated within
the heads of terms is a binding reserving agreement which
immediately caps the recoveries that each Affiliate can
make in the othet’s estate, in the event that consensual
settlement js never in fact completed in due course;

o although settlement discussions have also further
advanced with LBF, formal agreement appeats to remain
some way off, albeit we will endeavour 1o agree with LBF
a reduced claim number for reserving purposes, If agreed
in time, this could materially assist the Administrators
in maximising the first interim distribution to unsecured
creditors, Separately, an agreement has been signed to
govern the realisation of certain assets custodied at LBIE
and claimed by LBF;

our rejection of significant aspects of the ¢. £9,2bn L.BB
claim together with inidation of legal proceedings to
adjudicate those aspects of the claim, resulted in LBB
consensually reducing the continuing quantum of its claim
10 ¢.£0.6ba;

¢.£0.9bn further cash has been realised from House assets;

a further 525 Claims Determination Deeds were issued to
creditors with an aggregate value of ¢.£2.3bn (¢.£6.5bn to
date) and 377 claims (c.£1.3bn) were agreed in the period
(732 claims totalling c.£3.9bn to date);

the BTB proceedings were heard and judgment was
tanded down, which was found against LBIE, An appeal
has been lodged and will be heard in December 2012.
Should LBIE be successful on appeal and the BTB side
totcer be held to be valid, then LBIE will be entitled on
certain ‘hack-to-back’ trades to settle with LBF at the same
value that it settles the Street trade, thereby being able to
recover further indebtedness from LBF, unless previously
settled consensually between the parties;

preparation was made for the Extended Liens UK High
Cotirt application, which commenced on 27 September
2012. Judgment is now awaited. These proceedings could
have a material impact on LBiE's own recoveries, as well
as on tecoveries by certain Affiliates whose assets are
currently held by LBIE;

¢.1,100 lines (e.£0.3bn} of Client Assets were retwrned in
the period (c.£13.5bn combined returns and coltateral
releases to date);

our CME principles were published foliowing the UK
Supreme Court judgment and we began to issue CM
Determinations in respect of specific counterparty
positions;

our reassessment of LBIF's Tracing obligations following
the UK Supreme Court judgment and development

of the Administrators’ CME principles together with
counterpartles’ initial reactions to these has enabled the
Administrators to recduce the dollar and euro amounis
being retained with potential Tracing ‘taint’. Therefore,
significant dollar and euro funds have been converted to
sterling in the period. As a resuit of this farther work, we
are also now able to provide an illustrative range for the
potential Client Money impact in our indicative financial
outcome statement; and

2 Small Claims Settlement Offer was made to provide the
opticn of a one-off payment to eligible creditors, in full
and final settlement of their unsecured claims.
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Financial update

The updated indicative financial outcome set out in this
report includes filustrative claims and recoveries relating to
Affiliates and to aspects of Client Assets and Client Money,
which continue unresclved, but which will ultimately have a
material impact on the outcome for ereditors.

Subject to the very important caveats and assumptions set
out in this report, the potential range of House recoveries
that could eventually be available for distribution to
unsecured creditors is estimated to be between ¢.£8.1bn and
¢.£14.2bn and the potential range of ordinary unsecured
claims is estimated to Tre hetween ¢.£15.0br and ¢.£54,6bn.

In the period since our last six-monthly report, the Low case
scenario has deteriorated significantly due to:

i. thelarge and unanticipated increase in Affiliate claims,
the majority of which LBIE would hope to be able to deny
in due course;

ii. anincrease in third party claims caused by the large
mumber of Proofs of Debt filed immediately before the 31
July 2012 bar date; and

ii. the impact of Client Money.

The High case scenario shows a marginal overall increase

in outcome for ordinary unsecured creditors. This reflects
an updated estimate of the negotiated LBl settlement terms
(increased recoveries and reduced Client Assets claimant
shortfalls), offset in large part by an increase in certain other
Affiliate creditors’ claims.

Readers of this report should be aware that there remains
upside and downside sensitivity to these outcomne ranges,
particularly arising from Affiliate relationships.

In the High case scenario, when assessed on a percentage
recovery basis for ordinary unsecured creditors, the
potential recovery has moved closer to par. Multiple,
simplifying assumptions have been made in deriving this
illustrative outcome and because of the significant resulting
uncertainty around there eventually being such a high level
of recovery, we intend to consider the relative ranking of
interest on unsecured claims versus subordinated debt ata
future point in time, when the range of potential outcornes
for unsecured creditors has narrowed significantly.

As before, we caution readers that the Low case indicative
outcome does not represent the prospective amount of a first
interim dividend.
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Critical Administration work streams

The three most critical work streams continue to be:
Affiliates - agreeing claims between LBIE and its Affiliates.

Creditors’ claims agreement - agreeing non-Affiliate claims
against LBIE.

Client Moutey— establishing CME, recovering Client Money
funds and distyibuting these to claimants.

Against these priorities, the focus of the Administrators is to
facilitate first interim distributions for unsecured creditors
and Client Money claimants as soon as possible. In the case
of unsecured creditors, we are targeting to do this on or
arcund 30 November 2012, albeit no guarantee of this can
be given until the settlement on the LB Lux Adminisiration
expense claim becomes unconditional. A first interim
distribution to Client Money claimants is likely to take place
in the first half of 2013.

Court update

Litigation in the UK and in certain overseas jurisdictions
necessarily remains a central aspect of the Administration.

Irring the reporting period, the BTB matter has been heard
at first instance and an appeal has been made by LBIE.
Preparation has also been made for the Extended Liens
hearing, which was begun in late September (see Appendix
() and concluded on 4 October 2012,

Currencies and investment policies

Volatility in the financial markets has not abated in the last
six months and our investment policies continue {o focus on
keeping the estates’ funds secure, utilising a combination
of money market deposits and appropriate goverment
securities.

As previously reported, following the UK Appeal Court
Client Money ruling in 2010, the Administrators halted the
conversion of House recoveries into sterling, mindful of the
potential need to trace into House funds in order to recover
Client Money in due course, Following the sabsequent UK
Supreme Court ruling, the Adininistrators’ establishment
and publication of a set of CME policies and the further
review of monies recovered during the course of the
Administration, we were able to conclude that we could
convert further amounts of dollars and euros into sterling.
This exercise was completed in early September and a notice
to that effect was published on the website on 14 September
2012.
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Major currency holdings that are still retained by LBIE and a
summary of the Administrators’ investment policies is set out
at Appendix B.

Human resoutreces

Ag at 14 September 2012, the LBIE staff and contractox
headcount was 506 (503 at 14 March 2012).

Route to first interim distributions

As previously reported, we applied to the UK High Court
on 2 May 2012 and it ordered that the last date for proving
in respect of the first distribution to unsecured creditors be
brought forward to 31 July 2012 (the bar date), and that
the Administrators declare a first interim distribution to
imsecured creditors within five months of the bar date.

Despite a number of earlier requests for creditors to file

their claims ahead of time, there were many Proofs of Debt
filed immediately prior to the bar date (712 over the course
of July 2012 alone). Work is ongoing to review and engage
with as many of these claimants as possible ahead of the cuit-
off for declaring the first dividend. Only claims admitted by
31 Gctober 2012 will qualify for the first interim dividend.

There is currently no CM Bar Date. We are keeping this
matter under review and if, at some future point in time, we
consider that there will be material benefit to the eventual
resolution of the Client Money issues by the introduction of
a CM Bar Date, then an application will be made to the UK
High Court. We will provide further guidance on this matter
in due course.

Progivess with the $1 billion+ issues

At Appendix D to this report, we set out a brief summary of
the current status of the $1 billion 4 issues on which we have
previously veported to creditors. Given that the priorities of
the Administrators have evolved significantly since their first
publication, we do not intend to report on these issues in this
way in future repoyts.
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Section 3:
Financial update

Indicative outcome and basis of preparation

For the purposes of this report, in the table on page 9 we
have provided indjcative outcome ranges for the House
Estate on a basis consistent with that included in our last
report, save for the inclusion now of estimates for the impact
of Client Money on the House Estate.

The indicative financial outcome has been prepared on
a generally prudent basis, There continue to be three
particularly significant issues that are likely to have a
defining impact on the timing and value of the eventual
recovery that unsecured creditors will make.

1. LBI

LBIF. originally filed Omnibus {(on behalf of clients) and
House Customer claims against LBL in early 2009, These
claims have been subject to contemporaneons litigation

and sertlement discussions, 1B formally filed its own claim
against LBIE, in the sum of ¢.£7.7bn (inciuding an amount in
respect of Client Money) ahead of the 31 July 2012 bar date.

Heads of terms were signed on 4 October 2012,
incorporating a binding claims reserve agreement which
enables LBIE and LBI to reduce their overall reserve for
claims from each other. Over the coming weeks, a detailed
settlement agreement will be negotiated between the
Administrators and the LBT Trustee,

[n the indicative financial outcome Low case scenario, we
have reflected improvements derived from the reserving
agreement and n the High case scenatio we have reflected
an updated estimate of the impact of the outline terms of
settlement that are set out in the heads of terms.

The negotiated setdement includes:

i. avery significant quantity of securities, the value of
which remains at rislg

ii. a major LBI General Estate claim, the div idend on which
is uncertain; and

iii. a major potential Client Money claim, the value of which
is uncertain.

Accordingly, our estimation of the full financial impact of the
settlement will remain subject to change until these various
issues crystallise in due course. See Sections 6, 8 and 9 of
this report for further information relating to LBL

Lehman Brothers International {Europe) —~In Administration
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We wish to emphasise that the indicative financial outcore
is based on the heads of terms, which are non-binding at this
stage, other than with regard to the reserving impact.

2. Other Affiliates

Withdrawal of the majority of the LBB claim in the period
and eventual resolution of the claims made by LBF, LBEF,
LBB, LBI and LB Lux will have a material impact on the final
outcome. Very large claims were made by each of these and
significant progress has subsequently been made towards
reducing or withdrawing some of these. Further details of
the filed laims are included in Section 6.

3. Client Money

For the Brst time in our communication with creditors, we
include an assessment of the potential impact that issues
relating to pre-Administration CME might have on funds that
will be available to unsecured creditors and on the quantim
of unsecured claims against those funds. It is important

to know that these estimates are subject to continuing
uncertainties in determining CME and Tracing which witl
remain untl there is farther legal clarification or consensual
resolution hetween the affected parties.

T the Low case scenario, we assume a significant taint
on House cash recoveries, offset in part by a reduction in
unsecured claims. In the High case scenario, we assume a
net impact of immaterial value to the House,

Summary

The Low case scenario indicative cutcome has materially
worsened since our previous report, largely because of the
effects of Glient Money and the unexpectedly high claims
that were lodged by certain Affiliates, ahead of the 31 July
2012 bar date. Until these claims are agreed at a reduced
amount, fully withdrawn o successfully rejected, provision
is made for them in full, in this scenario.

The High case outcome indicates a marginal improvement
on the position reported six monihs ago reflecting the LBIE/
LBI settlement terms, offset in part by increased claims from
other Affifiates.

We repeat the warning given elsewhere in this report that
creditors should not use this information alone as a basis
of valuing their claim for recovery purposes, or o predict
the quantum of the first interim distribution to ingecured
creditors.
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Indicative financial outcome

We set out in the table below a high level analysis showing our current view of the Low and High case financial outcome
seenarios. This is an indicative financial cutcome, subject to change, and should be read in conjunction with the narrative
and assumptions set out in this report.

o High
Page House Fstate Notes £hn £hn
42 Cash deposits and shori-dated government bonds . 1.0 1.0
Net Glient Money impact“ T we T .
................. I:;;;-ojemw e
14 Thirc{ party dabtors 0.2 18
- " Affmate deI;t.(;r.; ...................................... - -
o securmes ........................................ - A — 05
Client Assets ciaiman£ devtors Crmmm——— 08 -
omer e 02
Tath) projectad recovertas L m——wTwT—n——",L—,— —- 10.1 1 S.E;
Priarity ciaima‘rﬁ; g mm—— (0.5) ‘‘‘‘ {0?‘,\
................. Future e e rreencananse p 2)
Funds avallable for unsecured credm:rs ................. a1 142 )
Credlitors
22 Unsecured creditors (17.4) (12.4)
20 Cliont Assols claimant shortfalis g mmm——— ea (05) )
- Amnatecr e P P
Net Oliert Moy fmpact g omm—— I =
Total ordinary unsecurega‘claims ‘‘‘‘‘‘‘‘‘‘‘‘‘ (546) {1 50)
Subordlnated debt """""""""" 7 {1 .7‘) {1 ?}
” Total S ( 563} (1'6:;)“'
Moventents in current indicative financial outcorme
The table below provides an overview of the movements in the indicative outcome from those shown in our last report.
Maovements in indigative financial cttcome Low High
March 2012 ~ Septamber 2012 e £bn
Deflc;ency for ardinary unsecured clalrns at March 2012 (38.4) (1.3)
Deficiency for ordinary unsecured clalms at September 2012 S ——— ( ;1'6.5) (O.B)“
“('\.I;Iorsenmg)hmprovement in outcome rmmmm—— en T 05
Represented by:
Cash deposns and bonds 6.2 0.2
: Net Client Money impact (not pre\nously quantlf!eci) """"""""" (0.6) -

P

1ed future recoveries

Pnority claamants & future estirated costs

Afflilate or editors

Unsocure:i cremtnrs

Client

Assets claimant shorifalls

[Worseningj/improvement in outcome

* The majority of these improvements relate to the seitlement terms negotiated with LB1.
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10

Notes to Indicative financial outcome

1. Net Client Money impact

This has been included in our indicative financial outcome
for the first time.

Low case scenario

The deduction of ¢.£1.6bn from House funds represents
amounts that have been identified as potential Client Money
curreatly held ir the House account. These funds are held

in the currency of receipt, pending clarification of their
ultimate beneficial ownership. At the date of this report,
these amounts were ¢.£1,2bn, ¢,$0.5bn and ¢.£0.3bn,

The Low case scenario also reflects the corresponding
benefit of the transfer of certain claims out of the House
Estate and into the Client Money estate, following the UK
Supreme Court ruling. This benefit is offset to some degree
by an assumed Client Money shortfalt claim that will fall
back into the House Estate, This shortfall is based on the
following indicative financial outcome for the Client Money
estate.

Glient Money halance sheet Potential impactk

on
House Estate
Low ¢ase scenatio $bn £bn
Recoveries
Within LBIE control 1.1 -
LBHI guarantee ' 0.2 -
Tracing into House Estate 26 U .6}i
Potentially available for return 3.9 -
GME
Entitlernents following the YK High Gourt (1.6) -
ruling
Potential increase in entitlernents 3.5 2.0
following the UK Supreme Gouwrt ruling
Potential CME {5.1) o
Potential shortfall following UK Supreme (1.9) 0.7
Gourt ruling
Offset by
Shortfalls reserved in House Estate post - 0.3

UK High Court ruling

Client Money claims not previously - 0.6y
reserved as House craditors

Net impact on House creditors - 1.0J

* In general, post UK Supreme Court CME clain increases result in
identical reduction to unsecured Hotise claims. However for ¢.£0.6bn
of claims, this iz not the case.

Lehman Brothers International (Europe)} - In Administration
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High case scenario

The High case scenario has been compiled using
assumiptions for LEI and LBF that are consistent with those
used elsewhere in this report. In addition, we have assumed
CME is determined in accordance with LBIE's principles

and that LBIE is successful in its efforts to recover under its
claims into the LBB estate.

In this scenarie, our estimates indicate that the Client Money
pool would hold sufficient funds to allow claimants with a
valid CME to be paid in full with an immaterial net impact
on unsecured creditor claims amounts and on House funds
available for distribution.

The Administrators will continue to review and update
these estimates as progress is made in the resotution of pre-
Administration Client Money, including the agreement of
CM Determinations.

2. CHeutt Assets claimant debtors

A certain level of House recoveries is expecied to arise from
liens over assets that would otherwise be returned to Clent
Assets claimants. These assets are principally held hy LBL

3. Other

Other future recoveries largely reprasent potential further
refunds of tax paid in periods prior to commencement of
the Administration. No provision has been included for any
corporation or income tax payable in the Administration
period, on the assumption that any Habilities arising from
the Affiliate settlernent agreements or post-Administration
income will be sheltered by tax losses. The tax losses
position is based on available LBIE records and is subject to
agreement with HMRC,

4, Priovity claimants

Priority claimants include the potential pension fund deficit
liability, certain indemnities given post-Administration

and other potential claims that might crystallise in certain
circumstances and rank for payment in priority to ordinary
unsecurad creditors. The LB Lux claim is refiected in the Low
case scenario only, where it is treated as an uasecured clairm
rather than as an expense, although following the recent
conditional settlement agreement, our expectation is that
this amount will be removed, save for a ¢.£0.1bn unsecured
claim, in the near future.
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5. Future estimated costs

The progress made over the past six-month period

has enabled us to refine further our planning of future
Administration activities and related effort, specificaily
with respect to resolution of issues relating to LBI, Client
Money, unresolved debtors and creditors, and potential
litigation. We have also considered plans for infrastructure,
resource and property rationalisation, as we continue to
drive simplification and eventually start to scale down the
Administration.

The Low case scenario costs have reduced marginally since
the last progress report (although this is not apparent in the
indicative financial outcome statement after rounding), and
the difference between the Low and High case outcomes
has reduced, reflecting a more detailed forecast based on
developments with regards to the major issues.

6. Client Assets claimant shortfalls

Pending the return of assets from LBI, there is the potentiai
for material shortfalls on Client Assets resurns. Reflecting
this, many claimants have filed cautionary, unsecured claims

for anticipated shortfalls, ahead of the 31 July 2012 bar date.

We have used our own prudent assumptions to estimate the
shortfalls that might arise in due course, for the purpose of

the Low and High case scenario outcomes that are set out in
this report to creditors.

7. Subordinated debt

This relates to amounis claimed by LB (c.£0.4bn) and LB
Holdings Intermediate 2 Limited (c.£1.2bn). The increase in
subordinated debt reflects Proofs of Debt filed in the period.

The Administrators will consider the relative ranking of
subordinated debt and interest on unsecured claims in due
course, to the extent necessary, once the range of estimated
outcomes has narrowed considerably.
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Section 4:

©

First interim distributions

Introduction

We outlined in our seventh progress report the steps that
the Administrators and counterparties would need to take
ahead of a declaration of first interim distributions to both
unsecured creditors and Client Money claimants.

Progress and developments in the past six months are set out
below. Significant resource continues to be depioyed in order
to advance the process and to maximise the population of
counterparties eligible to participate in due course.

Unsecured creditors

Timing for filing of Preof of Debt submissions

Following an application on 2 May 2012, the UK High Court
granted the Administrators’ requests to:

o bring forward the bar date for the first interim
distribution to 31 July 2012;

o extend the period during which the first interim dividend
must be declared from within two months of the bar date,
to within five months of the bar date; and

o extend the period during which the Administrators are
required to admit, reject or make provision for Proofs of
Debt submitted by unsecured creditors from a period of
seven days after the bar date, to three months after the
bar date.

The bar date for the first interim distribution has now passed
and a significant increase in the filing of Proofs of Debt
occurred in July 2012,

The claims agreement process

The Administrators have much work remaining to agree

and admit the unsecured claims lodged prior to the bar
date, The submission of a compifant Proof of Debt by the
bar date does not gnarantee that the claim will be capable
of determination and/or agreement prior o the first

interim distribution, In particular, as previously reported,
where creditors have rejected offers under the Consensual
Approach, these are highly unlikely to be resclved hefore the
first interim distribution.

Lehman Brothers International (Europe) - In Administration
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Efforts are continuing to resolve certain large claims from
Affiliates where the Adminisirators consider them to be
materially overstated.

Assuming that the LB Eux Administration expense claim
issue is resolved, from a logistical perspective, the last
practical date for agreement of claims for inclusion in the
first interim distribution will be 31 Qctober 2012, Any claims
admitted after this date will be likely to miss the first interim
distribution and will need to wait for a ‘catch up’ dividend of
the same rate but paid later, Further guidance on timing will
be given in due course,

Declaration of a dividend

By 31 Octoher 2012, for all compliant Proofs of Debt received
by the bar date, the Administrators will efther admit, reject
or make an appropriate reserve for claims which remain
under consideration. Reserves will also be made for other
relevant contingencies, including any relating to Client
Money issues, such as Tracing,

it is currently anticipated that the first interim dividend will
be paid on, or around, 30 November 2012 to creditors with
admitted claims.

Pursuant to the Insclvency Rules, all unsecured creditors
who have proved their debts will receive a written notice of
declaratioh of a dividend prior to the distribution, setting
out certain matters including the dividend rate, the total
amount of dividend being distributed to admitted claims and
the level of reserves for unsettied claims.

Key issues impacting the level of the dividend

The level of the dividend has yet to be determined in order
to allow as much time as possible to progress claims. This
particularly reflects the continuing uncertainties regarding:

= the success of our efforts to reduce the remaining
material inbound Affiliate claims; and

o the level of reserves reguired for other claims not yet
agreed.

P. 38



Client Money claimants

The Administrators also continue to prepare for the payment
of a first interim dividend to Client Money claimants, albeit
this is dependent wpon resolving CME. Efforts continue

to recover Client Money from certain third parties, which
would enhance the recovery to Client Money claimants,

Further guidance on the process for the filing and agreement
of Client Money ctaims will be provided in due course, and
the Administrators hope o be able to make a first interim
distribution of Client Money in the first haif of 2013.
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Section 5:
House Bstate

'Highlights
e Settlément of a further 109 debtor groups (¢.£0.3bn
- collected), including six in the ‘top 150°.

+ Realised c.£0.2bn, which includes c.£0.2bn from the
* sale of House securities.

House third party debtors

Debtors {excluding Affiliates) within the House Estate
comprise the following:

indicative futas

. recoveries
Recaveries to

Cpiy dais Low High

Mo, Tha Thi £hn

Street 1,691 5.8 0.2 1.5
counterparties

Exchanges 37 1.3 - [eR}

Client Assets 110 0.1 - -

claismants
Total 1,838 7.2x 0.2 1.6

Indicative future recoveries from Street counterparties are
summarised as follows:

Indicative

l‘;‘:‘ﬁ Reguired Tuture
2 SHNE o T
CEE Cash adjustmerits racovesies

Opty Group  value rec’d Low High Low High
o, Mo ¢hs ©bn  £bn  Ebn fhn £bo

Top 150 groups:

Completed 274 90 50 (38 (13 (1.2 - -
Not .................. 2 24 ......... é ‘0 . (“i) P 02 ....... 15
completed

therStreetdehtoré, ..................................................
Completed 518 377 03 (03 - - - -
Not .................. G ?5 ....... 5 81 ....... P (0‘2‘)“.“......._. .......... -
completed

Tuial ............. 1,6911,1{)8 ..... 1 02 ,,,,,, ( 58) ...... ( 42} ...... (29) ........ G 2 ........ 15

The indicative future recoveries in the table above provide
LRIE’s current view of the mid-market value as at the
termination date, where terminated, or an estimate of the
value in respect of any remaining live positions.

Required adjistments represent revisions for bid/offer

* In: the pericd, there were adverse exchange rate movements of
¢.E0,7bn on balances previously recovered in foreign currencies
(c.£0.1bn Street counterparties; ¢.£0.1bn Exchanges).

Srreet debtors are discussed below.

Receivables from Exchanges principally relate to funds
receivable from a Taiwanese counterparty {see ovetleaf).

Receivables from Client Assets claimants represent amounts
due to LBIE in excess of those secured by Client Assets
liens. Recoveries under liens are included in the indicative
financial outcome with Client Assets claimant debtors.

Street counterparties

Focus

The primary focus in relation to Street debtors contintes to
be the resolution of outstanding issues in relation to the 60
remaining ‘top 150" groups, targeting those counterparties
where it is believed there is significant additional cash to
collect.

In addition to prioritising debtors based on value, the
Administrators have progressed other Street counferparties,
who have submitted Proofs of Debt,

Lehman Brothers International (Europe} — In Administration
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spreads, credit charges, pricing variances, bad debt
provisions and other commercial differences arising during
negotiations.

Progress

As at 14 September 2012, c.£5.8bn of cash and other
collateral had been recovered from Street debtors. Of

this amount, ¢.£4,1bn has been recovered from settled
counterparties and ¢.£1.7bn had been received on-account
where final setilement negotiations or litigation is ongoing.

A total of ¢.£0.1bn of cash was recovered during the period,
offset by adverse exchange rate movements of c.£0.1bn on
halances previously recovered in foreign currencies. The
amounts recovered in local currency are re-translated to
sterling every reporting period.

Settlements were reached in the period with six “top 150°
debtor groups and further settlements were reached with
103 other groups.

Litigation
1. Nen-mutual set-off
As stated in the last progress report, LBIE was preparing

to commence legal proceedings against counterparties in
relation to disputes over non-mutual set-off.

No proceedings have yet commenced, as the Administrators
have continued over the period to seek consensual
resalution of the issve where it has arisen. To date, LBIE has
achieved a number of such settiements, in part because of
the strength of its legal arguments, and in part assisted by
the seemingly robust secondary market in LBIE unsecured
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claims, which has meant counterparties have become more
willing to consider ‘unwinding’ non-nzutu al set-off and then
trading the resulting unsecured dlaim{s). The Administrators
continue to pursue this issue, but it is unclear whether
litigation will e required to resolve any remaining disputes.

2, ISDA Section 2{a}{iii)

Following the UK Appeal Court judgment regarding payment
obligations on certain live devivative positions, during the
period the respondenis applied for leave to appeal to the

UK Supreme Court, with a decision still pending. Inthe
period, LBIE agreed a comercial settiement with one of the
respondents. The Administrators are seeking commercial
solutions with other respondents where possibie.

3. Korea and Taiwan

LBIE continues to face a number of legal challenges in
Korea and Tatwan from counterparties who are effectively
seeking to ‘pierce the corporate veil’ in an attempt to recover
{yom LBIE their losses incurred in dealing with other
Affiliates. Whilst the Adminiserators continue to purste and
defend litigation in these territories, they are also seeking
consensual settlements where possible. Across Korea and
Tajwan, some ¢.£0.6bn of assets are af risk, comprising:

e Street receivables —c.£0.2bn (assumed £nil recoveries on
aLow case outcome, c.£0.2bn in a High case);

» Txchange receivables - c.£0.1bn (assumed £nil recoveries
on a Low case outcome, ¢.£0.1bn in a High case); and

o House assets —c.£0.3bn (assumed £nil recoveries ona
Low case outcome, c.£0,1bn in a High case).

4. AG Financial Products Inc

Tn the six months ended 14 April 2012, the Administrators
commenced litigation against AG Financial Products Ing,
relating to an OTC derivatives valuation dispute (amount
claimed: c.$1,4bn/c.£0.9bn). Preparations for substantive
hearings in late 2012 and 2013 have continued in the last
six-month period. On a Low case outcome, no recovery is
assumed, in a High case ¢.£0.9bn.

5. Other litigation

A small number of other, less material disputes are currently
being litigated by the Administrators. In addition, for the
majority of the ‘top 150" debtor groups that have not yet
been settled, significant and complex issues remain to be
addressed. For a number of these, preparation to commence
jegal proceedings is underway. The Administrators are
mindful that commencing litigation in these cases will resuit
in extended timescales and costs, and therefore this will only
ocer once all other reasorable routes to settlement have
been exhausted.

House securities

Focus

LBIF’s primary focus in respect of House securities continues
to be the risk management and orderly realisation of assets
available for sale.

In addition, LBIE continues to purstie the recovery of assefs
held by third party and Affiliate custodians.

Progress

As at 14 September 2012, House securities can be
categorised as follows:

indicative
financial
autcome

Mar12 Sep 12 Low High
Naote ity $hn b EbR

Availabie for sale 1 0.7 05 0.4 04
Held subject to client disputes 2 02 ....... 01 ----------- o .
Held s[;i;}éct to Affilll.s;;; Ic;isputes 2 1.0 12 ' o =
Hesldual assets held at Citlbank 3 0e 02 - O1
Total glaims 2120 04 08

1. ¢.£0,2bn was realised from the sale or redemption of ‘available for
sale’ securities.

2. Assets held subject to client or Affiliate disputes are securities
te which a client or an Affifiate has an ownership claim,
notwithstanding the fact that they were held by LBIE in & ‘House’
account priot to nsolvency. Movements in the period reflect retirns
to clients and Affiliates, pricing changes and re-classifieations
of assets between ‘available for sale’ and held sulject to client/
Affiliate disputes.

3. Principally relates to the dispute in Taiwan referred to alongside.

The indicative financial outcome estimates for available

for sale and assets held in Taiwan reflect adjustments for
illiquid and potentially irrecoverable assets. The assumption
underlying the estimates for securities held subject to client/
Affiliate disputes is that the majority will be returned to the
third parties.
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Section 6:
Affiliates

Highlights

« Substantally increased engagement with LBI in
setslement discussions, whilst meeting pre-tiial
discovery obligations in relation o LBIE's chbjections to
the LBI Determination. Non-binding heads of terms and

binding agreement on reserving reached with LBl onl 4
October 2012.

« Continued progress with LBF to settle its overall
relationship resulting in signing of an interim
nanagement agreement to cover c.£0.6b of assets
custodied by LEIE. LBF also filed a ¢.£11.2bn claim
ahead of the July 2012 bar date.

» The Luxembourg entities filed claims in July 2012
totalling ¢.£20.6bn, including ¢.£11.5bn asserted {0
e an Administration expense claim. A conditional
withdrawal of this Administration expense claim was
secared on 4 October 2012,

o Additional resource deployed on a twin-track basis to
address the unexpected Affiliate claims by:

— initiating discussions to explore the scope for
consenstial reduction of claims; and

— assessing and implementing expedited
adjudication of claims through the UK High
Court.

o PDartial settlement achieved with LBB to withdraw
c.£8.6bn from its inbound claim of ¢.£9.2bn.,

o The BTB and Extended Liens litigation progressed, with
judgments expected within the next six months.

« .£0.1bn of Arst interim dividends received from LBEI

and its US debtor affiliates.

Focus

LBIE continues to focts on resolugion of the material
Affiliate relationships, including the return of assets and/or
the agreement of inbound or outbeund claims.

Priority areas are:

« progressing LBI settlement discussions to a conclusion,
whilst maintaining the US litigation option;

o settlement negotiations with the Luxembourg liquidatoss
10 agree the withdrawal of the LBEF and LB Lux
unsecured and Administration expense claims;

{ ehman Brothers International (Europe) ~ In Administration
Your attention is drawn to the important notice on page 1

» diseussions with LBF to reach a consensual settlement,
whilst progressing the BTB legal proceedings in the event
settlement cannot be achieved (whereas the Extended
Liens matter will proceed regardless of settlement with
LBF) and to secure a material reduction in LBF's newly-
filed claim;

o agreeing the asset entitlements of Alfiliates, in
anticipation of returning assets and calculating unsecured
shortfall claims thereon; and

o engaging with as many other Affiliate claimants as
possible to agree their claims and thereby maximise the
qualifying population that is able to participate in the first
interim distribution to unsecured creditors.

Progress

A number of significant Affiliate inbound claims were filed
against LBIE during July 2012, immediately prior to the bar
date for the frst interim distribution.

LBIE was a key operating company within the T.ehman group
and certain Affiliates would appear to be asserting reliance
wpon that role in an effort to hold LBIE accountable for the
obligations of others. With the LBIE bar date looming, those
Affiliates have filed exaggerated claims against LBIE.

Several of these claims filed would appear to be misguided, or
speculative and, in one case, to have only tenuous links to LBIE.

In certain instances, LBIE, under contract, provided limited
services to these and other Affiliates. Certain of these
Affiliates’ insolvency officehiolders have fited antecedent
transaction claims and/or ‘corporate responsibility’ claims
against LBIE, The Administrators believe these claims are
oppottunistic and lacking in credibility.

LEIE continues to review how it can manage these claims in
the most effective way, in order to minimise the disraption
that they might cause to the planned first distribution to
unsecured creditors.

In the event that adequate progress cannot be made ahead

of 31 October 2012, then the first interim distvibution to
unsecured creditors could be dramatically reduced or delayed
1o atlow sufficient time for these claims to be resalved.

The tables overleaf ilfustrate LBIE's current view of the range
of outcomes from its Affiliate relationships as debtors and
creditors as at 14 September 2012,
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Debtors

Affiliate debtors comprise settled and unresolved
relationships, with an indicative range of financial recovery
outcames (i.e. eventual recaveries from claims against other
Affiliate estates) as summarised below.

Mar 2] Sep 12l ' Sep 1z

Low Low High

Catbound cladms Ebn hn £hn

Unresolved refationships (note 1) 0.8 19 4.9

' Settled relationships (note 2) ) B

LBHI {note 3) 0.7 o7 0.7

LBHK(noteLi) ..................................... Ge e -
..:mal o b 21 ............ 3262

Estimated recoveries 0.2 0.1 1.5

1. Relationships with those Affiliates where settlement discussions are at
various stages of progress.

2. Relationships with those Affiliates where settlement terms have beent
agreed, finalised and ratified by the relevant parties. Agreed claims
reflect the terms of the settlements reached.

3. For the purposes of the table above, LBHI includes its US debtor
affiliates which were also formerly in Chapter 11, except for Merit LLC,

4. LBHE includes seven entities set out inn Appendix A.

Debtors — unresolved relationships

The unresolved relarionship claim amounts have been
revised to reflect LBIE"s view of these amounts, taking

into account prospective heads of terms and seitlement
agreemments as they are currently contemnplated. Accordingly,
the spread of claims in the petiod has narrowed as compared
to the prior period of c.£0.8bn and ¢.£11.6bn. 1BEis shown
as an untesolved relationship in respect of LBIE's House
claim,

Debtors — settled relationships

LBHT and its US debtor affiliates formerly in Chapter 11

On 17 April 2012, LBHI and certain of its US debtor affiliates
paid their first dividend to unsecured creditors. LBIE
received c.£0.1bn.

Based on information previously filed by the entities, LBIE
estimates that it may realise a further ¢.£0.1bn from these
sources in due course, Further smalter interim dividends were
paid on 1 October 2012, albeit it is expected to take some
considerable time before alt realisations have been made,

LBHK

As previously reposted, the return of assets from LBHK to
LBIE (c.£0.6bn) remains contingent on the outcome of the
UK High Court Extended Liens application and LBHK’s own
local proceedings regarding the same matter,

Creditors

Affiliate creditors comprise settled and unresolved
relationships, with an indicative range of financial outcomes

{i.e. admitted claims) as summarised below.

Mar 12 Sep i2 Sepig
Low bow High

Inbound claims {note 1) £bn £hn Fhni

Unresolved relationships {note 2}

LB Lux 7.9 (11.8) {G.1)
- - - . R (01)
"LBF rote 3) eo| iy -
"LBE note 4) (6.6) (0.6) 7
. - (0,:;5 ............ (03) ............. ((}3)
. i g p -5; ............ (09)

Se’rtléd reiationships {note &) "

(8.8) - -
o1 01) ©.1)

LBHK (note 8) ool ae 0.5
‘Les ) {0.1) (071\3“ (0.1‘)“

Total olaims ) . (28.8} {35.4)'" {21)

1. Inbound elaim balances in currencies other than sterling are
translaied at exchange rates as at 15 September 2008.

2. Relationships with those Affiliates where settlement discussions are at
various stages of progress.

3. The March 2012 Low cage estimate of ¢.£2.0bn was LBIE's own
estimate of a claim for LBE, The September 2012 Low case estimate is
the claim value as filed.

4, The LBB September 2012 Low case estimate reflects the benefits
achieved in withdrawal of the majority of its claim. ¢.£0.6bn
represents its Client Money related counterclaim, which remains
unresolved,

5. Relationships with those Affiliates where settlement terms have been
agreed, finalised and ratified by the relevant parties. Agreed claims
reflect the terms of the settlements reached.

&, The LB1 September Low case estimate reflects the benefits achieved in
ihe binding reserving agreement on 4 Gcrober 2012,

7. For the purposes of the table above, LBHI includes its US debtor
affiliates which were aiso formerly in Chapter 11, except for Merit LLC.

o

. LBHK includes seven entities set cut in Appendix A.
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Creditors — unresolved relationships

Luxembourg entities
LB Lux
Creditors may recall that the significance of LBIE’s outhound

litigation against LB Lux in respect of the dispute over the

OSLA changed following the setdement concluded with
LBHI last year. Since then, we have engaged constructively
with LB Lux and LBHI

As a necessary step in this process, we have also worked with
1B Lux to agree the terms upon which our litigation may be
concluded, Tn the interim, the LB Lux counterclaim remains
in place. The Proof of Debt filed by LB Lux in July 2012 in
responge to the imminent bar date includes the counterclaim
plus an additional caim of ¢.£8.1bn. This new claim

relates to the alleged post-Administration faffure of LBIE to
continue with the pre-Administration provision of services to
LB Lux. c.£11.5bn of the claimsg is asserted by 1B Lux to be an
expense claim in the Administration, but with no meaningful
explanation provided to date. If valid, this claim would need
to be paid in priority to unsecured creditor claims.

LBIE considers this claim would be a provable debt rather
than an Administration expense claim, if it was valid at all.
Notwithstanding the otherwise good progress made towards
resolution of the many matters outstanding in the LB Lux
estate, our energies have more recently been diverted to
achieving a consensnal withdrawal of these claims against
LRIE before the first interim distribution. The parties agreed
a form of conditional settlement (with LB Lux substantially
withdrawing its claims) that requires approval of LB Lux’s
creditors and its supervisory court before it becornes
unconditional and effective. Notices to this effect have been
given and the Administrators age menitoring developments
closely. If the planned timeline is met and no objections

are made, the settlement should become effective on or
around 31 October 2012, Regrettably, LB Lux states that it is
unabie to withdraw unilaterally its Administration expense
claim ahead of the settlement becoming unconditional.
Accordingly, the Administrators have issued proceedings

in the UK High Court to chatlenge the claim, filed as an
Administration expense claim, as a precaution in the event
that the settfement is defayed.

As part of the settlement, EBIE has agreed to admit LB Lux as
an unsecured craditor for ¢.£61m (subject to preserving the
right of LB Lux to claim for Trust Property). Under the terms
of the LBHI settlement, LBIE could recover in the region of
¢.£0.2bn indirectly from LB Lux in due course.

Lehman Brothers International {Europe) — In Administration
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The resolution of the LB Lux Administration expense claim
above is a critical step to being able to pay a first interim
distribution within the proposed timetable.

LBEF

Prior to the final date for proving, LBEF was considered to

be a minor Affiliate with minimal interaction with LBIE, but
without any meaningful notice, LBEF filed a Proof of Debt

of c.£8.8bn in July 2012, This claim principally represents
the full nominat value of tnfunded warrants issued by LBEF
that were outstanding at the date of its insclvency. A smaller
balarce of ¢.£1.1bn relates to a purported derivatives
exposure.

The information available to the LBEF officeholders was
apparently Himited and therefore their approach was to

file a protective claim and then seek to engage with LBIE

to understand better the relatdonship and the quanturmn

of claim, if any. The Administrators are agsisting LBEF in
understanding its position, with a view to securing an early
withdrawal of the claim.

LBIE understands that the claim mainly relates to a series
of equity warrants that were guestandiag at the date of the
LBIE Administration. Approximately half of these warranis
were arranged through LBIE and the balance through

LEL LBEF has claimed against LBIE in respect of all of the
warrants, regardless of the arranger.

At this stage, given the overlap of offlceholders for both
Luxembourg entities, the greater significance of the LB Lux
Administration expense claim and the potentially adverse
impact that claim could have on the planned distribution,
we have reguested that the Luxembourg liquidators focus on
resolution of the LB Lux elaims rather than the LBEF claim.

Once the LB Lux claims are resolved, consensually or
otherwise, the Administrators will seek a consensual
setflement that sees the return or cancellation of the LBEF
warrants within LBIE's control, leading to removal of the
associated LBEF claim, and the immediate withdrawal of the
LEI-related claim component, LBEF has given provisional
support io this way forward. Asmail residual balance of

less than c.£0.1bn may remain to be considerad as a claim
against LBIE in due course, In the event that it becomes clear
that this course of action looks unlikely to succeed, then
formal steps to reject the vast majority of the claim would be
commenced.

Accordingly, it is highly likely that this claim will be
unresolved at the time of calenlation of the first interim
distribution and, as such, appropeiate provision will be made
forit.
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LBF

LBIF’s relationship with LBF is amongst the most complex
of any of LBIE's counterparties. During the period, LBIE
continued with its dual strategy of progressing its claims

Iy litigation: of the BTB and Extended Liens matters, while
increasing the dialogue with LBF to develop a framewo ik for
an overall settleiment.

After a series of interactions, it seemed likely that we

would be able to develop a workable approach to an overall
settlement. There have been a number of challenges

faced subsequently in finalising the agreement that has
been reached in principle. The due diligence needed to

be undertaken by LBF has been comprehensive given the
high munber and complexity of the transactions requiring
investigation, and this activity is presently nearing
finalisation. The approval process and consents needed from
LBF's ereditors have also required careful planning. Frogress
has not been as rapid as either side would have wished, but
the parties continue to work through the necessary steps to
finalise an agreement. As a positive step in this process, an
interim management agreenient was signed in September
212 to enable the assets custndied by LBIE to be realised
pending distribution between the patties.

When it became clear that a settlement was unlikely to he
reached ahead of LBIE's final date for proving ctaims, LBE
bhegan discussing the components of a claim that it would
need to file as a protective measure, LBIE's view was that the
claim should be limited to the open issues of its financing
and other trading relationships, but LBF decided that the
scope for the claim should be widened to include heads of
claim connected with an alleged breach of corporate duties
(in part under formal contracts for provision of services
and in part for other more general heads of claim). LBF
filed a Proof of Debt of c.£11.2bn in July 2012, which LRIE
contends includes a number of duplicated items and some
heads of claim that are not provable at this time or at all,

LBIE has reprioritised its focus and engagement with LBF
to ensure that appropriate priorigy is given to reducing the
value of the filed claim or agreeing a significantly lower
amount, whilst also seeking to progress the seitlement.

LBB

After lengthy negotiations with LBB, LBIE has entered into
a partial settlement agreement pursuant to which a number
of very significant claims between the parties have been
withdrawn. This has enabled the LBB inbound claim as
submitted of c.£9.2bn to be reduced by c.£8.6bn.

The settlement agreement does not affect the LBIE Client
Money outhound claim ot the LBB counterciaim of c.£0.Gbn
(discussed in Section 9, which are still subject to German
court proceedings.

1BIE will continue to work with LBB to agree the final net
unsecured balance between them, which LBIF anticipates
will be in its favour.

LBJ

Following extensive negoliations, progress has been made
towards agreement in principle as to the terms and related
indemnity required to enable the return of the final tranche
of Japanese stock-lending assets (c.£0.1bn). However

the lack of waivers from two entities which have asserted
eardier claims against LBJ is an obstacle to concluding the
agreement.

Creditors - settled relationships

EBI
Settlernent discussions

LB interfaces with LBIE in the House Estate, through the
{BIE House Custemer claim and the LBI inbound claim, and
in the Trust Estate, throtgh the LBIE Omnibus Customer
claim and the LBI inbound Client Money claim,

LBIEs approach in its dealings with 1BI is coordinated
across these different heads of claim, with the individual
componenis being managed and controlled by separate work
streams in the Administration,

Considerable progress has been made in the period in terms

of continuting to prepare for the planned litigation for LBIE's
outhound House and Omnibus Customer claims and in terms of
leveraging the opportunity to explore and develop setilement
discussions for both of these as well as for the inbound claims
from LB To this end, on 4 Octaber 2012, the parties were

ahle to take a critical first step in agreeing non-binding heads

of terms covering how a settlement might be effected during
the next year and how the key value items in the proposed
settlement would impact the various interested partles.

Additionally, recognising each estate’s important shared
ambition to make first interim distributions, the parties

have agreed, on a binding basis, to limit the maxinuum
recoveries that each will make in the other’s estate hereafter,
in: the event that a consensual settlement is not eventually
completed and the respective claims need to be resolved
through litigation. This measure will enhance distributions
1o other creditors in both estates through a reduction in

the quantum of required reserves otherwise needed if the
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parties had continued to assert claims to their full filed value
without set-off or net equity adjustments.

A summary of the key LBIE House-related items is set out
below:

Non-binding heads of terms

s LBIF’s House claims stipnlated on the basis of a $0.5bn
Customer Property ciaim and a $4.6bn General Estate
claim; and

a The LBIE House Estate is also to benefit indirectly from
an assignment of LED’s Client Money clajim and from
retention of certain assets (subject to Extended Liens)
custodied at LBIE (value: ¢.£0.1bro).

Binding reserving agreament

s $2.5bn recovery reserve agreed on LBIE House Customer
claim against LBI;

« £1 reserve agreed on the ¢.£7.7bn filed BT inbound claim
against LBIF; and

o $1bn recovery reserve agreed on LBI Client Money claim
against LBIE.

LBIF’s priority is to work up the heads of terms into
definitive settlement documentation and then to work with
LBI and other interested parties to procure its approval
through the relevant courts.

Litigation

As previously reported, LBIE bad a document discovery
deadline of 16 May 2012 in respect of its US litigation with
LBL During the period, the Administrators substantially
completed document discovery in line with the scheduling
order, producing significant volumes of documentation and
relevant data.

'The same delivery obligations applied to LBI and, as a result,
we recelved many new documents from LBI throughout

the period. We have made significant progress with an
initial review of these documents and data. Work has also
continued on preparing for depositions, consulting with
expert witnesses and other litigation-related activity.

Following the signing of heads of terms, formal litigation
activity has been stayed, albeit certain of our own
preparations continue, in order that there is no unnecessary
further delay prosecuting the claims in the US Bankrupicy
Court, should the need arise in due course,
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Over the past six months, the parties have been before the
presiding judge in the US Bankruptey Court and in private
conferences, updating him in respect of the above litigation
and associated setflement discussions. We expect this to
continue in the months ahead.

Inbound claim

On 31 July 2012 we received a Proof of Debt from LBLin
relation to its inbound claim of c.£7.7bn. LBI reserved its
right to file claims for additional sums in due course.

This claim superseded the draft provisional claim that
LBI had filed in June 2011, alchough there were many
similarities in the basig of its preparation.

Under the binding agreement reached on reserving, LRI has
agreed that this claim be admitted by LBIE for a nominal

£1 in order to reduce the reserve that would otherwise be
needed against the filed claim.

Omnibus Customer claim

The Omnibus Customer claim is being pursued primarily
for the benefit of Client Assets claimants and is discussed fn
Section 8.

LBHK

LBIE has continued its work to resolve certain complex
post-settlement adjustments required to finalise the inbound
claim of LBHE. The submission of further claims by LBHK in
July 2012 has enabled detalled work by LBIE and a revision
to the indicative financial cutcome previously reported,
reflecting increased claims for asset shortfalls on custodied
positions when assessed on a more prudent basis. This work
is ongoing and a range of potential claim outcomnes remains.

LBS

LRIE is still awaiting final confirmation from the court of the
Netherands Antilles (where LBS is domiciled) that there are
no further inbound claims to be filed against LBIE. A court
hearing Is expected in November 2012.

UK Affiliates
All the major UK Affiliates expected to file claims against

LBIE have done so and significant progress has been made in
agreeing the halances.

A settleinent agreement was concluded in the period with
LB UK RE, which enabled the return of ¢.£0.2bn of custodied
funds to it. A further settiement agreement will ailow the
return of a further ¢.£0.4bn of custodied assets to LBEL in
the near future.
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Other Affiliates

A settlement agreement was concluded in the period with
1.CI, which enabled the return of ¢.£0.1bn of custodied funds
toit.

LBIE contirued its engagement with other Affiliates, with
the objective of encouraging submission of Proofs of Debt
in advance of the bar date and maximising the number of
claims agreed.

Excluding the Affiliates specificaily referred to above, a total
of 75 Affiliates have formatly lodged claims in the Affiliate
Claims Portal and, to date, the Administrators have admitted
four of these claims with a total value of c.£12m.

Prudent, specific reserves for claims received have been
included in the High and Low indicative financiat outcome
cases.

Litigation
The crrrent status of legal proceedings is set out belaw.

BTB

The UK High Court handed down its jeudgment on 27 April
2012. The judgment was not in LBIE’s favour and is now
subject to appeal by LBIE.

Should LBIE be successfizl on appeal and the BTB side letter
be held to he valid, then LBIE will be entitled on certain
‘hacl-to-back’ trades to settle with TBF at the same value
that it settles the trade with its Street counierparty.

The appeal is due to be heard in Decernber 2012, unless
the proposed settlement agreement is reached with the
respondent, LBF, in the meantime.
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Extended Liens

LBIE continued to prepare for the substantive hearing of this
matter by the UK High Court in late September 2012.

Custodied assets have been returned in the period to
Affiliates that satisfied the necessary release conditions set
by the UK High Court in 2011, where no relevant agreement
existed. Other Affiliates are a& various stages of this process.

These proceedings could have a material impact on LBIE's
recoveries of its assets held by Affiliates, as well as on
LBiE’s ability to appropriate assets in LBIE's control to seftle
Affiliates’ indehtedness to LBIE,
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Section 7:
Insecured creditors

nghhghts
s On2May 2012, the UK ngh Court ordered that
" the bar date for the submission of Proofs of Debt be
brotght forward to 31 July 2012. At that date, Proofs
of Debt totalling c.£17.9bn had been received from
3,178 non-Affiliate unsecured claimants.

+  The Administrators have made significant progress
in the period to value and agree creditors’ claims.
During the six months:

— claims totalling c.£1.3bn wete agreed with 377
counterparties;

— LBIE Determinations with a total value of
¢.£2.3bn were provided to 525 counterparties;
and

— further LBIE Determinations in respect of 770
counterparties (totalling c.£1.8bn} were finalised
and have been, or are in the process of being,
offered to claimants.

-« Cumulatively, as at 14 September 2012, LBIE
Determinations totalling ¢.£6.5bn have been
prepared and offered to 1,539 counterparties, with
732 claims totalling c.£3.9bn having been agreed.

 In May 2012, the Administrators launched the Small
(Claims Seftlement Offer such that creditors have the
apportunity to receive a one-off payment in full and
final settlement of their unsecured claims against
LBIE. There has been significant interest in this
initiative, with creditors actively engaging with the
Administrators to formalise acceptance of this offer
ahead of the 31 October 2012 deadline.

~« Inthe period, the Administrators commenced the

' process to agree bilaterally certain creditors’ claims.
Where creditors formally rejected the offer made
unéer the Consensual Approach, the Administrators

the additional evidentiary documentation required in
support of their claims,

Focus

During the six months, the main areas of focus have been:

» Street Creditors - agreeing and admitting claims under

the Consensual Approach and commencing bilateral
negotiations where offers were rejected by creditors;

Lehman Brothers international {Europe) -
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« Client Assets claimants — making further substantial
progress in agresing the unsecured element of
claims from Client Assets claimants, whilstisolating

uncertainties arising from patential claims arising from

Client Assets shortfalls and frades which were pending
in respect of assets held at LBI at the time of LBIE's
insolvency,

a Other third party ereditors — agreeing non-trading

claims and those from LBIR's former branch employees;

and

o Small Claims Settlement Offer — launching an initiative

under which certain creditors {whose agreed claims do
not exceed £150,000, or whe elect to limit their agreed
claim to that amount) will be offered the opportunity to
receive a one-off payment of 90% of their agreed claim in

have started to communicate with creditors, cutlining

In Administration

full and final settiement.

As at 14 September 2012, the estimated value of LRIF'S

liabilities was as follows. This excludes claims from Affiliates

or those arising in respect of Client Assets shortfalls:

Indicative financial outcome

. Cpty Law igh
Unsecured clalmants e, Fhn Shn
Where Proofs of Debt have

bean filed:

Strest Crednors 2,244 {i1.2} (8.3)
Clisnt Assets claimants® ~ with 169 3.1 {2.3)
LB} pending trades

Client Assefs claimants® — no 335 (2.4) (1.5)
LBI pending trades

Other third parly creditors 430 0.2} 0.1
Whem Proafs of Debt have

not been fited:

Street Craditors 1,036 0.3) 0.1)
Client Assets claimants® - with 12 - -
LB pending trades

Client Assets clalimanis® - no 269 - -
LBl pending trades

Other thied party cledltors 105 0.2) ©.1)
Total 4,600 (17.4) {12.4)

* This excludes addirional contingent umsecured claims that might
arise from any Client Assets shortfalls, However, in some cases the

Low outcome does include elements of suich elaims, to the extent that

creditars have not separated these from the rest of their claim.

The above summary does not take account of the potential impact
of the UK Supreme Court judgment on the classification of LBIE's

lisbilities as either unsecured or subject to Client Money protection.
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-Where the Proofs of Debt have been filed:

Low outcome:

+ forStreet Creditors, Client Assets claimants with no LBI
pending trades and other third pariy creditors — the
aggregate of the higher of the values of (a} filed Proofs
of Debt and (b) the Consensual Approach, except where
claims have been agreed with creditors at lower levels; and

o for Client Assets claimants with LBl pending trades — the
aggregate of the value of all filed Proofs of Debt.

High cutcome: prepared on the same basis as the Low
seenario, adjusted for certain elements of creditors’ claims
which are, at this stage, considered to be unsubstantiated or
will likely be agreed at lower levels.

Where no Proofs of Debt have been filed: the Low
outcome represents the Consensual Approach value; the
High outcome includes & modest provision to allow fora
proportion of creditors who may yet lodge claims against
LBIE.

Progress

Proofs of Debt

Under UK insolvency legistation, creditors wishing to claim
against an insolvent estate must submit a Proof of Debt,
which is statutorily compliant. Throughout the course of
the Administration, there have been a number of campaigns
designed to encourage counterparties to submit their Proofs
of Debt.

As noted above, on 2 May 2012 the Administrators applied
to the UK High Court to bring forward the date by which
creditors must prove their claims against LBIE in respect of
the first interim distribution from 31 December 2012 to 31
July 2012 (the bar date).

Joint Administrators’ eighth progress report for the period from 15 March 2012 to 14 September 2012

As a consequence, in July 2012 alone, 712 creditoss
submitted claims with a value of ¢.£5,3bn against LBIE, As
at 31 Fuly 2012, the number and value of known submitted
claims (excluding those from Affiliates) was:

Gpty Cladms

Unsecured claimantis
Sirget Gredilors

Client Assets claimams®

Other third party creditors
Total 3,178 {17.9)

Consistent with previous reports, the above summary s after an
initial review of the claims received by LBIE and includes .£0.2bn of
apparently duplicate Proofs of Debt, which are constdered redundant.

A pumber of ereditors have incorporated {in many cases, incorrectly)
within their total unsecured claim, contingent claims ayising from
€lient Assets shortfalis. This element has not been: disaggregated at
this stage. However, claims correctly disclosed as contingent unsecuzed
claims have been excluded from the above table,

Although the level of non-Affiliate claims of ¢.E17.9bn
exceeds the top end of the range estimated in our previous
progress report, this inchedes:

s« Proofs of Debt totailing c.£3.9bn that have subsequently
been agreed at ¢.£3.1bn;

« ¢.£0.4bn in respect of Proofs of Debt which have been
filed against LBIE and where the Administrators consider
the claimant may be a debter; and

s £0.9tm in respect of Proofs of Debt for damages claims for
which LBIE had nio provision in its balance sheet.

Your attention is drawn to the important notice on page 1
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LBIE Deterntinations During the period, the Administrators have:

Street Creditors o further developed the range of legal agreements to deal
In the period, the Admyinistrators made significant progress with specific issues/complexities of each creditor’s claim;
in reconciling and valuing counterparties’ trading positions and

under the Consensual Approach. Specifically: o made 270 offers to Client Assets claimants (LBIE value of

£.£1.3bn), with 40 claims (LBIE vatue of ¢.£0.2bn) being
agreed.

s due diligence reviews have been concluded for 1,170
claims, largely in respect of the significant nuinber of
caims lodged in July 2012, This has included amongst
other matters the re-mapping of trades and account
balances, and processing of assignment of claims or
master agreements;

Other third party creditors

Over the last six months, a further area of focus has been
the reconciliation and agreement of claims from other third

. . , party creditors.
+ continned extensive counterparty engagement resulting

in 162 offers (totalling c.£1.0bn) being made under the

The Administrators have developed a standardised process
Consensual Approach;

to agree these claims in an efficient manner, leveraging
o in-depth discussions resulting in 306 claims being agreed, experiences from agreeing claims of Street Creditors.

totalling ¢.£1.1bn; and Of the 430 claims received to date, 105 offers have been

24

o following clarification by the UK Supreme Court of

counterparties’ entitlements to Chient Money protection,
the Administrators have worled diligently to assess for
those counterparties with agreed clajms which elements
constitute an unsecured liability (and therefore rank for
dividend) and which aspects are entitled to Client Money
protection. Accordisgly, in the period, of the agreed
clafms 262 claims (totalling €.£0.7bn) were admitted as
unsecured claims, and are now eligible for inchusion in
the first interim distribution.

Client Assets clatmaitts

As described in the previous report, increasingly the
Administrators’ focus is on agreeing the complex claims
received from Client Assets claimants.

There are often significant issues affecting this population
of claimants {for example, contingent Client Assets shortfall
claims) which prevent the Administrators from determining,
at this stage, the full extens of their unsecured ciaims.
Nevertheless, by focusing on the portion of their claim that
is unaffected by these issues, the Administrators have been
able to make further substantial progress.

Lehman Brothers International (Europe) - In Administration
Your attention is drawn to the important notice on page 1

made to creditors, with 43 claims being agreed and
admitted. The Administrators are in correspondence with
a material proportion of the remaining claimants wherg, it
appears, the claim should be addressed to another Lehman
entity ot that it was settded some time ago (such as, say, by
an overseas LBIE branch).
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Offers to creditors

As shown below, as at 14 September 2G12 the Administrators
had agreed 732 claims against the House Estate totalling
c.£3.9bn:

Total ;
: i frts red

_Ciaimani:s where papulation Giers made  Claims agree
Fraots of Deht High

frve been tited MNeo. £bre No. 2bn Ho. £hn
Street Greditors 2244 (83) 1,143 4.8 635 (3.3)
Client Assets 168 (2.9 25 {0.8) 4 01
claimants - with LBl

pending frades

Client Assets 335 (1.5 266 {0.9) 50 0.5}
claimants — no LBI

pending trades

Other third party 430 0.1) 105 - 43 B
greditors

Total 3,178 (12.2) 1,538 (6.5) 732 (3.9)

A large proportion of the claims agreed with creditors
inchuded those where, owing to uncertainty as to claimants’
‘M, claims were agreed in quantum but were niot able to be
admitted as unsecured claims in order to rank for dividend
Purposes.

Puring the period, much work was undertaken to interpret
the U Supreme Court ruling in respect of CME. This,
combined with significant system enhancements and due
diligence work, has enabled LBIE to commence issuing CM
Determinations to counterparties, such that it can seek to
quantify the unsecured elements of agreed claims,

Small Claims Settlement Offer (“SC507)

In May 2012, the Administrators launched the 5C30,
providing creditors with the opportunity to receive a single
payment (of 90% of their agreed claim amount) in fuil and
final settlement of their unsecured claims against LBIE. The
SCS0 is available to all creditors with an agreed claim of
£150,000 or less (or where a creditor is willing to cap their
agreed claim at this fevel).

In order to participate creditors must, as well as having their
clalm agreed by the Administraters, enter into a separate
agreement with LBIE accepting the SCSO in full and finat
settlement, As previously advised, these conditions must be
met by 31 October 2012.

Creditors with agreed claims that do not wish to participate
in the SCSO will, once their claim is admitted, ranlk for
dividend in the normal course.

Bilateral claims agreement

The Administrators continie to focus on dealing with ali
eligible counterparties under the Consensual Approach,
before seeking to agree their claims through bilateral
negotation (or indeed ultimately dispute resolution).

Nevertheless, the Adminisirators understand that, given
the complexities of ereditors’ positions, a number of
counterparties are likely to prefer to have their claims
reviewed in detail on a bilateral basis.

As a result, the Administrators have now commenced a
hilateral claims agreement process with creditors being
required to reject firstly any offer made by LBIE under the
Consensual Approach.

T most instances, this process wiil require substantial further
evidentiary documentation. Consequently, the time to agree
(and admit) claims under this approach will largely depend
on the level of additional documentation to be provided, the
complexity of the dlaim and the number of creditors seeking
claims agreement through this approach. It therefore seems
probable that the majority of counterparties seeking to have
their claims agreed through bilateral negotiation will not
participate in the first interim distribution.

Joint Administrators’ eighth progress report for the period from 15 March 2012 to 14 September 2012
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Section 8:
Client Assets

i Highlights
* o Substantially increased engagement with LBl in
- settlement discussions, whilst meeting pre-trial
discovery obligations in relation to LBIE's objections
to the revised LBI Determination.

.* Developmenit of a distribution protocol concept
that will be used to govern returns to clients from
recoveries made from LBI in due course.

« Client Assets with a value of ¢.£0.3bn were returned
" during the period, across more than 1,100 individual
client holdings.

= Todate, a total 6f ¢.£13.5bn of Client Assets
comprising ¢.5,700 individual client holdings have
been returned to counterparties.

« Further Over-Claims of . £0.4bn were materially
resolved and/or reconciled during the period.

Focus
The current areas of specific focus are to progress:

o satisfactory resolution of LBIE's Omaibus claim against
LBi;

+ developing the basis for a return of recovered Omnibus
claim assets from LBI to clients;

o recovery of Client Assets cusiodied by other overseas
Affiliates on behalf of LBIE's clients;

+ resolution of Over-Claims, Extended Liens and other
issues which restrict the addressable population of Client
Assets available for return;

o continued return of Client Assets to LBIF's counterparties
through the CRA or bilateral agreement; and

e recovery or collateralisation of debts owed by Client
Assets claimants to the House Estate.

Lehiman Brothers International {Europe) - In Administration
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Progress

LBI — Omnibus Customer claim
Settlement discussions

The progress made with LBE leading to the announcement

of non-binding beads of terms is potentially very significant
for the ¢.300 clients whose US-custodied positions were held
througlh LBIE. In our previous reporis, and more particularly
in our last report, we outlined the complexily surrounding
the mismatch of securities and cash that we believed were
due to LBIE under the Omnibus claim as compared to the
LBI Determination given by the LBI Trustee, Creditors

may recal] that LBIE's view of the total value of client
entitfements for client positions was ¢.$7.6bn, whereas in the
LBI Determination only ¢.$1.9bn might be usable for IBIE’s
clients. After meaningfui and frequent interaction with LBI,
the difference under the outline terms of settlement has
narrowed very substantially, although significant individual
securities differences continue to exist on a line-by-line basis.

In order to curtail litigation between the parties, LBIE is now
able to accept a further revised LBI Determination which
reflects the LBE Trustee’s reappraisal of the Onibus claim as
per LBIs books, The LBI Trustec is now prepared to release
the entire LBI Determination 0 LBIE in due course, subject to
an undertaking that ali of these proceeds (save for costs and
lien recoveries) will flow to clients. LBIE will distribute the
recovery to ciients on an allocation basis yet to be agreed. In
overcoming these fundamental issues, the parties have been
able to explore how the recovery will be constituted {a mix
of securities and cash) and what LBIE's claim for post-fiting
income accumulared by LRI will be.

Making progress in these key areas has enabled LBIE to build

a clearer view of what the actial securities and cash recovery
from LBI would be and to start assessing how these recoveries
may be allocated to underlying clients.

The key financial information {s set out below.

LBIE view of securities and cash hn $bn
Securities position 3.4 5.3
“Giient cash position T 14 23

..LBIE view of client‘[:t;;i‘!'i-c;;s '''' 4.8 7.6

Note: Secarities entitlements referred to above are valued by LBIE as at
19 September 2008.
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The key provisions of the non-binding heads of terms for the
Ommnibus claim are as follows:

o Omnibus claim of LBIE allowed in the LBI estate in the
sum of $7.5bn (2t 19 September 2008 value);

o the Omnibus claim to be settled in cash and specified
securities;

o the Omnibus claim to benefit from $0.6bn of post-filing
income;

« all recoveries less costs and lien reteniions to go o
custoIners;

o g reserve in LRBIE's estate for Omnibus claim recoveries to
be capped at $9,0bn immediately on a binding basis;

e 1RIEs other Omnibus claims to be withdrawn; and

= LRI and LBIE to coordinate activities to ensure clients
¢laim only once, with duplicate claims being subjected to
expungement orders.

Allocation and return issues

The heads of terms repyesent (subject to eventual legal
agreement and court approval) a major step forward in the
overall satisfaction of the Omnibus claim made on behalf

of LBIE customers. Ultimately, complete resolution of

the Omunibus claim will only be achieved once recoveries
ave fully allocated and distributed to those undertying
customers. In parailel with the ongoing settlement
negotiations, LBIE has been developing an app roach to
address these client-side aspects, in respect of which several
key challenges need to be tackled:

o potwithstanding the aggregate value of the Omuibus
claim settlement, the mix of securities and cash that will
be delivered by LBI will be substantially different to the
mix of individual entitlements that has been computed by
LBIF and previously reported on client statements;

o the legal analysis of the nature of client entitlements to
the aggregate recovery {rom LBI is not strai ehtforward.
Moreover, there is no clear precedent for the basis
of allocation of the recovery between the underlying
Omnibus elaim customers; and

s the original individual client portfolios of assets and
cash locked up in the LBI estate have, at least noticnaily,
achieved different market returns in the period since
September 2008, and this has driven a range of client
expectations as to the size of any eventual LB allocation.

Because Omnibus claim clients have waited for over four
years to achieve a recovery of value, our approach to
allocation and diseribution must piace a premium on speed
of execution.

Having taken ali the above matters [nto accousnt, LBIE will
be proposing a resolution mechanism with the following as
likely attributes:

> aconsenstal contractual proposal;

s aconsistent ireatment of LBI-related positions of alt
Omnibus ctaim clients, CRA signatories or otherwise,
Hased on those clients’ claims against LBIE;

s an orderly Hguidation of the securities when received
from LBE;

o an allocation mechanism for cash proceeds that is value-
driven i.e. taking into account the notienal gains and
losses on securities that might have been held by clients
since 19 September 2008;

o a prudent reserving mechanism for any nen-accepting
clients with a subseguent process to seel judicial
determination in the UK; and

s elimination of any remaining duplicate claims or Over-
Claims in the LBIE and L8] estates.

Purther details of the LBIE proposal, when concluded, will
be provided to Omnibus claim clients in the coming weels.
In the meantime, clients will also receive an updated and
rolled forward LRI statement, Previous statements issued to
clients reported the client cash and securities positions as at
19 September 2008, The revised statements will use June
2012 valuations and capture the impact of corporate actions
and income arising in the period. This information will
likely impact the ultimate aflocation of the Omnibus claim
recoveries. We encourage clients to review the statements
and the accompanying guidance notes carefully when they
are received, and to provide feedback as soon as possible.

Joint Administrators’ eighth progress report for the period from 15 March 2012 to 14 September 2012

Your attention is drawn to the important netice on page 1

P. 53

27



28

Ongoing litigation
In conjunction with settlement discussions, TBIE has

continued to progress the litigation against LBl in respect of
the Omuibus Customer claim in the period.

As previousty reported, LBIE filed an objeciion to the revised
LBI Determination on 31 October 2011, LBIE also filed a
response to the LBI position statement on 24 February

2012 and we refer you to the last progress report for further
details of the specific issues.

In respect of this titigation, decument discovery was
substantially completed on 16 July 2012 in line with a
scheduling order.

The cuaTent focus of the litigation preparation is on
depositions and witnesses interviews, obtaining expert
wimess opinions, and the review of maierials supplied by
LBI through the document discovery process. This activity
has been stayed tntil December 2012 pursuant to the LBL
heads of terms.

Client Assets analysis (excluding LBI}

Movements in the client depot {excluding LBI-controlied
assets) during the period were as follows:

£hn
Reported as at 14 March 2012 1.3
) Returnad to clients in the'i;g;'iod : 0] 3}
' Revaluation, exchange rate andmhel ad}uslments """"""""""""""""" ( 6 2)
Redempt;ons .............................. i
) Client Assets as at 14 Septemberx:at‘ﬁ g mm—— O.T".
~net of ¢.£0.1bn estimated shortfall on LBIE-controlled assets.
Client Assets currently comprise:
Ebnt
I LBiE-controfled depots™
CRA claimants ¢.3
T . -
Totas ...................................... -
“LBHKA ‘ Toa
_El;ent Assets as at 14 SeBtembe; 2m2 0.7

* 1BIE-controlled assets are valued as at 14 September 2012.
~ Assets controlled by other entities are valued as at 19 March 2010.
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Client Assets retuins

In the six-month period, aver 1,100 individual Client Assets
holdings were returned to counterparties representing a
total asset vatue of ¢.£0.3bn. The cumnulative total of Client
Assets returned since the CRA bar date is ¢.5,700 holdings.

The majority of remaining non-CRA Client Assets remain
blocked by LBI-related issues. Anumber of counterparties
continue to suffer from competing claims from LBE,

whereby LBI is asserting that certain LBIE-controlled

assets are the property of LBI and sheuld be refurned to it
The Administrators actively continue to work with LBLto
resolve this issue consensually and a further supplemental
agreement was reached on 12 June 2012 to allow progress
on ¢.160 additional assets. The remainder of these assets will
be dealt with under the provisiens of the recently announced
heads of terms with LBL

Client Assets claimant debtors

Certain of LRIF's Client Assets claimants are also debtors
of the House Estate, and recovery of these debits will

he impacted by the level of any offsetting Client Assets
shortfalls. Many of the larger of these Client Assets debtors
have Client Assets entitlements held by LBL The agreement
of heads of terms with LBI has enabled us to reassess the
value of these debtor recoveries,

During the period, recoveries of less than £0.1bn in the form
of eash callateral (which is not yet available for distribution,
principally pending recovery of securities from LBE) were
achieved,

Excess segregated Client Assets

The process to review securities held in the segregated
client depot to identify over-segregated assets continues.
No material transfers were made to the House depot in the
period {c.£0.4bn has been transferred to date).
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Over-Claims and ring-fencing

In a number of cases, LBIE has received muitiple
counterparty claims for the same Client Assets, Until these
Over-Claims are resolved, the impacted Client Assets cannot
e returned to their rightful claimants. To the extent that
LBIE holds the equivalent securities in its House Estate, then,
as a precautionary measure, such securities are ring-fenced
and excluded from the House Estate.

An analysis of Over-Claims js set out below:

£hn
Over-Claims at 14 March 2012 15
Cover-Claims resnivad of reconclod n the perlod 0.4)
Total Over-Claims at 14 Septembe'r 2012 1.1
Gomprising:
Over-Claims asserted for assats within LBIE's control 0.1
"Bl}éFlb‘aims asserted for assets outside LBIE's control i 10

In the period, Over-Claims on assets within and outsi de of
LBIF's contrel each reduced by ¢.£0.2bn.

Client Assets claimant shortfalis

Sep 12 Sap 12

Eowy High
£hn zhn
Estimated Client Assets claimant shottfalis (2.8) 0.5}

c.£0.1bn of the estimated Client Assets shortfalls above relate
to assets within LBIE's control. The remaining element of the
estimated shortfalls relates to Client Assets controlied by other
entities, which are stubject to a range of unresolved issues,

most notably with LBI. The eventual level of asset recovery
will impact the value of unsecured claims admitted for Client
Assets shortfalls and the value of assets that LBIE will be able to
appropriate from Glient Assets claimants that are indebted to it.

EBHK :
LBHK has not yet released any Client Assets held for LBIE

clients pending resolution of the Extended Liens dispute (see
Section 6).

Feedback received from affected clients on hoiding
differences, based on details of Hong Kong depot holdings
shared with them in the period, has been passed onto LBHK,

Joint Administrators’ eighth progress report for
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Section 9:
Client Money

Highlights | |
.« Following the UK Supreme Court ruling, a set of
- principles for the determination of Client Money

based on contractual entitlement was established and
commmunicated to counterparties in May 2012.

............................... T T T Y

" s A CM Determinations process for entitlements has
been developed and implemented.

s Discussions continued with LBT and LBT to quantify
and further raduce or extinguish their CME and assess
the scope for including their Client Money claim as
pazt of an overall setilement.

o« LBI's recoveries for its CME have now been capped at
$1bn.

o The German court ruled that the ¢.$1bn LBIE claim
into LBB should rank pari passi with other unsecured
creditors. LBB have appesled this judgment.

» ¢.£0.1bn of post-Administration Client Money was
retitrned to clients.

Focus

The aim of the work stream is to bring clarity to a range
of complex issues to facilitate the retarn of pre- and post-
Administration Client Money.

The focus in the period has been on:

o finalising the pre-Administration CMI principles
and preparing CM Detesminations for individual
counterparties;

s engaging with major Affiliates, specifically LBF and LBI,
with a view to agreeing the quantum of their CME;

o continuing to pursue recovery of Client Money from LBB;
and

s identifying and resolving the complex legal issues that
continue to prevent the return of post-Administration
Client Money.

Progress

Pre-Administration Client Money
Client Money entitlement

The UK Supreme Court pre-Administeation judgment of 29
February 2012 provided clarity with regard to the broad
principles to be applied, but not issues of detail.

Lehman Brothers International (Europe) - In Administration
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Tnn the last progress repott, we outlined our provisional
strategy to progress the Client Money issues based upon

our preliminary assessment of the judgment. Wi have
further reflected on the judgment and have concluded on an
approach to seek a consensual resolution to CME.

_ In outline, the plan to facilitate an interim distribution from

the Client Money pool comprises the following steps:

» formulate and publish a view on the principles that
should be applied by LBIE to calculate CME;

o prepare and distribute CM Determinations for individual
counterparties based on these principles;

« monitor counterparties’ responses to the GV
Determinations;

+ onee the exercise is sufficiently advanced, consider a CM
Bar Date application; and

o operaticnally prepaze for a Client Money interin
distribution in the first half of 2013.

Principles

The Administrators have formulated a view on the principles
we will apply to caleulate CME. This view is based on the
forms of contract used by LBIE, the contents of the UK
Supreme Court judgment and comments made by certain
interested parties. The prineiples were communicated to
counterparties on 24 May 2012, and are available on LBIE's
website.

CM Deferminations

There are ¢.6,200 financial irading counterparties in EBIE’s
records. Based on the transaction types and formns of contract,
we currently anticipate that ¢.5,600 counterparties will
require CM Determinations, being those counterparties with
the potential to have a CME. Of these, we estimate there are
¢.1,200 counterparties that have a CME, with the remainder
jikely to be confirmed as nil balances.

In the period, significant progress has been made in
preparing CM Determinations which will be communicated
to the relevant counterparties over the coming weeks. The
Administrators expect to have substantially completed the
process of preparing CM Determinations by the end of 2012

1tis too early to draw conclusions as to the likely outcome

of the approach in terms of acceptance of the principles.

We would note, however, that there have been no material
objections to the principles to date and we are encouraged by
the responses to date on the CM Determinations made.
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The Administrators wilt publish an update describing the
number and value of agreed CM Determinations when the
agreement process is sufficiently advanced.

Affiliates

In contrast to third party counterparties, LBEF, typically did not

segregate {unds for, or in some cases use, written contracts
with Affiliates.

The Administrators have identified 233 Affiliates where a
review is required to determine whether that Affiliate has a
CME. At 14 September 2012, CM Determinations had been
prepared for 59 of these Affiliates.

LEF

The recenity-announced heads of terms indude a binding
reserving agreement, with LBI agreeing to a maximum Clent
Money recovery of $1bn.

If the settlement with LBI concludes on the terms contemplated,
the Client Money claim of LBl will be assigned to a nominee

of LBIE, With the nominee holding the Client Money claim for
LRBIE and 1BIE assessing the remaining exposure o coniribute
funds by way of Tracing, there may be scope to simplify the
resolirion of the Client Money fund in a way that expedites
recoveries for other Client Money claimants,

Inn the peried, BarCap filed what appears to be a competing
clatm in respect of LRTs Client Morey claim of ¢.$1bn, which
links back to US-based litigation with LBL. LBIE has recently
commenced a dialogue with BarCap.

LBF

Settlemnent discussions have progressed with LBF, An agreement
has been reached in principle under which EBF will also assign
its CHent Money claim to LBIE’s nominee as part of an overall
settlement.

As with LBI, if LBE’s Client Money claim is assigned under a final
settlement, then scope may exist to expedite and simplify the
resolution of the Client Money estate.

For further commentary on LBI and LBE, please see Section 6.

Recoveries

The pre-Administration Client Money pool at 14 September
2012 was c.£0.7bn, This balance will be potentially increased by
recoveries from:

Tracing tn the House Fstate

The UK Supreme Court judgment confirmed that the
Administrators are required to find any Client Money, wherever
held, and to place such funds in the Client Money pool.

In order to comply with this requirement the Administrators will
need to:

= complete the CM Determinations process to identify the gross
Client Money amourt which should have been segregated;

» determine to what extent the gross Client Money amount
has already been segregated (and is therefore no longer
traceable); and

e trace that element of the gross Client Money amount that has
notyet been segregated.

This detailed Tracing exercise can only be undertalen, on a
cost-effective basis, once the first of these steps is substantially
complete. Tn the intervening petiod, the Administrators are
continuing to analyse the House transaction accounts in
preparation for the detailed Tracing exercise.

During the period, the Administrators have undertaken a
review of the recoveries in the House Estate. That exercise has
identified c.£1.6bn of assets, principally cash in bank accounts
or amoungs recovered from trading exchanges, which represent
potentially raceable Client Money.

The amounts that have been identified as representing potential
client funds are held in the currency of receipt, pending the
darification of their ultimate beneficial ownership. At the date of
this report, these amounts wete ¢.€1.2bn, c.$0.5bn and ¢.£0.3bn.
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LBB/LBHI

The Administrators are continuing proceedings in the German
corts to recover c.$1bn of pre-Administration Client Money
held by LBB, On 3 May 2012, a German court ruled in LBEE's
favour determining that its claim should be admitted to rank for
dividend pari passt with other unsecured creditors and should
ot be subordinated in favour of non-Affifiate creditors.

LBB has appealed this judgment and filed the grounds for its
appeal in September 2012, LRIE's reply wili be filed in the near
fueure, An appeal is unlikely to be heard before early 2013,

To the extent that LBIE is unable to recover all of the Client
Money lodged with LBB pre-Administration, IBIE has a
guarattee claim against LBHE Whilst this contingent claim
has been agreed with LBHE, there will be no payments made
by LBHT until the position between L8B and LBIE has been
resolved.

The counterclaim raised by LBB against the above claim has still
to be listed for a hearing by the German appeal court.

Other recoveries

The small outstanding balance payable to LBIE relating to
BarCap (c.£10m) is being addressed as part of the globat
settlernent discussions with LBL

We continue to pursue 2 small namber of outstanding Client
Money balamces (fotal c.£25m), principally in Korea and
Taiwan. The return of these funds remains dependent upon
regulatory clearances and the resoludon of local court cases.

Lehman Brothers International (Europe) - Th Administration
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Post-Administration Client Money recoveries and returns

¢.£0.1b1 of post-Administration Client Money was returned to
clients in the period, with ¢.£0.8bn remaining to be returned.

The return of remaining funds is principally linked o the
resolution of remaining Client Assets returns, which are
impacted by LBI-related factors and legal disputes including
Extended Liens (see Section 8),
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Section 10:

Statutory and other information

L
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Statutory informalion

Gourt details far the High Gourt of Justice, Chancery Bivision, Gompanies Court. Court case number 7942 of
Adminfstration 2008.

Full name: Lehman Brothers International (Europe)

Trading name: Lahman Brothers Interational {Europe)

Registered number: 02538254

Reqaistored address: . t avel 23, 25 Canada Square, London E14 5LQ.

Bate of the Admintstration 15 September 2008

appointmant:

Administrators’ names and AV Lomias, SA Pearson {both appointed 15 Septernber 2008), DA Howell {appointed 30
addresses: Movernber 2009), and PD Copley and R Downs {both appointed 2 November 2011) of

PricewaterhouseCoopsers LLP, 7 More Landon Riversids, London SE1 2RT. MJA Jervis and
DY Schwarzmann ceased to act on 2 November 2011

Appoinior's name and address: High Court of Justice, Ghancety Division, Cormpanies Gourt on the application of LBIiE's directors.

Objective being pursued by the Achieving a better result for LBIE's creditors as 2 whole than would be likely if LBIE wera wound

Administrators: up (wiiltout first baing in Administration).
Division of the Administrators’ In retation to paragraph 100(2) of Schedule B1 io the hsolvency Act, during the period for
responsibiiities: which the Admiristration s in force, any act required or authorised under any enactment to be

done by either or alt of the Administrators may be dona by any one or more of the persons for
the time being holding that offlce.

Details of any extensions for the  The UK High Courton 2 Novamber 2011 granted an extensicn of the Administration to 30

initisl period of appointment: November 2018.

Proposed end of the The Adminisirators have yet to determine the most appropriate exit.

Administralion

Estimated dividend for unsecured  The Rrst interim distribution is planned for November 2012. Creditors are referred to Section
redizors: 3 for the iustrative range of outcomes.

Estimated values of the The estimated value of LBIE's net property is uncertain, but is axpected to exceed the
presoribad part and LBIE'S net maximum threshold for the prascribed part. Accordingly. the value of the prescribed part is
proparty: estimated at £600,000.

Whether and wiy the Such an application is considered unfikely.

Adminisirators intend to apply to
court unider Section {76A(S) of the
Insolvency Act:

The Europesn Regulation on The European Regulation on Insolvency Proceedings does not apply to this Administration as
Insoivency Procesdings {Council  LBIE is an investment undertaking.

Regulation (EC) Mo, 1348/2000 of

29 May 20001

34 Lehman Brothers International (Europe) - In Adrministration
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Other statutory matters

Changes to the constitution of the Committee
The Committee members as at 14 September 2012 were:
1, Lehman Commercial Paper Inc,

2. Ramius Credit Opportunities Master Fund Limited

3. GLG European Long Short Fund

4. Lehman Brothers Asia Holdings Ltd

During the period, Société Générale resigned from the
Committee.
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Background

Details of the statutory framework for the approval of the
Administrators’ remuneration, the role of the Creditors’
Commiitee Adviser and the level and detail of disclosure
provided by the Administrators, are set out in the
Administrators’ earlier reports.

The Administrators coatinge to provide the Committee
and its Adviser with this detailed information relating 1o
their remuneration and to Category 2 disbursements, in
accordance with SIP 9, on a quarterly basis,

The remuneration information centained in this report is
extracted from the Q1 and Q2 2012 data packs which have
been provided to the Committee and jts Adviser. Cons istent
with our previous reports to creditors, we have not sought to
separately analyse remuneration information for the period
between the last quarter end (Q2) and the date of this report
(14 September 2012). In due course, this information will
be incorporated within the Q3 data pack which will be
provided to the Committee and its Adviser for their review,

Lehman Brothers International (Europe) - In Administration
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, ‘
Administrators’ remuneraltion

Approvals by the Creditors’ Coirnnittee

As previously reported, the Comunittee approved the 2012
remuneracion arrangements-for the Administrators earlier
in the year, including the deferral of a significant proportion
of the Administrators’ 2012 time costs to be considered for
approval in early 2013.

The Committee has been provided with Category 2
disbursement information relating to the six-month period
10 30 June 2012 amounting to £701,429, which it has duly
approved for payment.

Analysis of time costs

In the six months to 30 Jurle 2012, time costs of £77,998,2006
have accrued, totalling 241,082 hours at an average hourly
rate of £324 {previously £312).

The Administrators’ time costs for the first half of 2012 have
increased marginally compared with the second half of 2011,
primarily reflecting the increased resource utilised on CM
Determinations and on unsecured creditor claims agreement.

Cumulative time costs acerued to 36 June 2012 are c.£548m.
Total Administrators’ rermuneration and disbursements paid
to 14 September 2012 are c.£563m.
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Analysis of Administrators’ remuneration

The table below provides an analysis of the Administrators’ total hours incurred and the associated cost by staff grade, in

respect of the period 1.January 2

(12 o 30 June 2012,

Perfod 1 January 2012

to 30 Jusie 3012

. Vﬁrl-f‘xde Hours £000

Partner 9,742 7,199
“Director .................................... 13446 ............... 8,149
' 85,805 16087
mm— — 66,008 22176

77,204 17,901
“a6,768 6536

........................ e e

The following table allocates hours and associated costs by work activity in the same period,

Period 1 January 2072
10 30 Sune 2002

Activity™ Hours 2000
Counterpariies Street B,543
Trust ............... o
e
Vaiuaﬂ;ﬁ; .......
Bramhes .....................................................
Middie Office Middie Offlce
Transaction Processing and Goritrol Transaction Processing and Controt 25,172
coOo Administrators 8,144
et omerating ol ———
Peﬁo;;{z‘a‘s;ce et and contrat 11,723
Treasuw ............................................ S
Functicns Tax 1,801
"'F'{éé&'amw A o
lnformation i;chnology """" ‘23,844
LBL reché}é;; o bl 3,841
Total 241,083

* Previously separately disclosed forensic investigation costs are now analysed within the work activity to which they relate.

Perlod 1 Januaty 2012

. to 30 June 2042
LBL recharg&&' Houwrs 2600
Employees 1,088 415
ullzszate ECC; unﬁng .................... o 193
o, 2112 591
Tota| .................................................................................................................. 3’841 T 99..
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Appendix As
Glossary of terms

Abbreviation

Term

Definiion

Administration

Administration

Administrators

Joist Administrators

UK corporate insolv

AV Lomas and SA Pearson were appolnied as Joint Administraters of LBIE on 15
September 2008, DA Howell was appointed on 30 Novermber 2008. PD Copley and R
Downs were appolnted on 2 November 2011, All are licensed in the United Kingdom to
act as insolvenocy practitioners by the Institute of Chartered Accountants in England and

Adviser

Adviser An adviser retained to assist the Committes in considering the Administrators’
remuneration requests
Affiliates Affiliate entitio: Various subsidiaries and affiliates of Lehrman Brothers Holdings Inc.

Attiliata Claims Porta!

Affiliate Glaims Portal

A secure, structured system for Affiliates 10 electronically submit detafls of their claims
against LBIE accessible through the GIF

Barclays Capital inc.

Back-to-Back derivative side
letters

Investment banking business of Barclays Bank PLC

Category 2
disbursements

Administrators' Category 2
disbursemsnts

Costs ihat ara directly referable to the Administration but not to a payment to an
independent third party. They may include shared or allocated costs that can be

aliocated to the Adiminisiration on a proper and reascnable basis

CIP Cfent Information Portal A secure, structured framework that provides access for counterparties to reievant LBIE
sub portals (Affiliate Claims Portal, LBIE Greditors Portal and GRA creditors portal).
Access is provided by & unique User name and password only

Citibank Ciltibank, N.A. Subsidiary of Gitigroup Inc., an LBIE counterparty with significant business reiationships

Claims Deterrmination
Deed

Claims Determination Deed

Client Assets

Client Money

Client Money

CM Bar Date

Client Money Bar Date

Client cash balances held by LBIE as at 15 September 2008 or teceived thereafter by
LBIE and which are in sach case subject to the UK FSA's client money rules and/or

Chent Money Determinations

Greditors’ Comimittee

Consensual Approach

Creditors voted to represent the general body of creditors of LBIE 1o assist the
Administrators In discharging their functions set out In the Insolvency Act 1986

An innovetive and practical claim resolution tramework which governs the return of
Client Assels. The CRA was proposed by the Administrators to clients in November
2008 and was acceptad by over 90% of efigible Glient Assels claimants

Customer Propery

In SIPA

A combination of claims to securities and certain cash amounts relating to securities, as
defined in SIPA

BExtended Liens

Extended Lisns

Assertion by certain Affiliate claimants to benefit from the rights conferred on LBIE to
assert lien and other security entitlements over securities held by LBIE on behalf of other
Affiliates, in order for the Affiflate claimants 1o recover debts owed to them by other
Affiliates
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Abbroviation

Tern Definition

General Estate

General Estate as defined in Claims o a certain pool of assets available to satisfy ganeral non-Gustomer Property

SIPA . creditors’ elaims Inciuding any potential deficiencies in Customer Property claims
HMRC HM Revenue and Custoims Crganisation of the British Government primarily responsible for the collestion of taxes
House Customer giaim House Customer claim Element of LB1 SIPA Gustomer claim relating to LBIE House positions
(also referred to as the
Housa claim)

insolvency Act 1986

Insoivency Rules 1986

International Swaps and

Derivatives Association 1SDA documentation

Lehman Brothers (Luxembourgy  Affiliate entity subject to insolvency proceedings in Luxembourg
S.A

LRB (also referred to as
Barikhaus}

LBEF
Equity Finance S.A.
LBEL Lehman Brothers Europe Affliate entity subjact to Insolvency proceedings in the UK
Limited
LBF Lehman Brothers Finance 3.A.  Affiliate enilty subject to Insolvency proceedings in Switzeriand
(Switzerland}
LEHI t ahman Brothers Holdings Ing.  Ultimate parent of the Lehman group, incorporated Jn the US and formerly subject to
Chapter 11 bankruptoy protection from 15 Septamber 2008, The Plan became eifective
on 6 March 2012
LBHK Lehmarn Brothers Hong Kong Gollective group of affiliate entities subject to insolvency proceedings In Hong Kong:
Lehman Brothers Asla Holdings Ltd, Lehman Brothers Commercial Corporation Asia
Lid, lehman Brothers Asta Gapital Company Ltd, Lehivan Brothers Securities Asia Ltd,
Lehman Brothers Futures Asia Ltd, Lehman Brothers Asia Lid and Lehman Brothers
. Nominees {H.K.) Lid
LBI Lehman Brothers inc.

LBl Determination

LBIE (also referred {c as

the Company)

Lehman Brothers international
{Europe) - in Administration

LBIE Creditors Portal

L BIE Creditors Portal,
previously referred to In earfier
prograss vepotts as the Glaims

claims against LBIE accessible through the GiP

Portal
LBIE Determination Agreement of eligible clalms using a valua determined by LBIE, derived from LEIE's own

LBl

Lehman Brothers Japan Inc.

t ghman Brothers Limited UK service entity for the Lehman Administration Companles. LEL was placed into

Admiristration on 15 September 2008

Lehman Brothers International {Europe) - In Administration
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- Abbreviation Term © Definition
LBS Lehman Brothers Securilies Affliates subjact to insolvency proceedings in Guracac, Kingdom of the Netherlands
NV,
LB UK RE LB UK RE Heidings Limited Affi
LGl |ehman (Cayman islands) Ltd  Affi

Omnibus Customer
claim {also referred to as
the Omnibus ciaim}

Omnibus Gusiomar claimn izlement of LBI SIPA Guslomer Property claim relating to LBIiE client positions

Agreemant Securities Lending A ent
Over-tha-counter A rarket in which securities, or other financial products, are traded by direct dealer-to-

dealer conrnunlcations

Over-Claims Proprietary claims made for or in respast of gecurities In an amount which exceads the
amount which appears as the claim entitlement to securitles of that type as docurmented
Irs LBIE's books and records

A formal dosument prescribed by the Insolvency Rules 1988 submitted to the
Administrators by a creditor wishing to prove their claim. The form is made in writing or
elactronically under the responsibllity of a crediior and signed by an authorised person

of Safe Gustody and Local as recordad in Lehman’s books and records
Settiement

Statement of insclvency Rules isued by tha Jolni Insalvency Gommittee which provide guidanae to insolvency
practitioners and creditors' comimiitees in relation 1o the remuneration of, inter atia,
administrators

AUS legal proceeding for handling the Hquidation of a broker-deajer

jal purpose vehicl

Strest counterparties Third party counterparties consisting of financlal institutions including asset manage's,
custodlans and banks, and nan-banking financial institutions including pension funds
and corporate entitles

Street Creditors Strest Creditors Unsecurad creditors with financial trading claims without Client

Tracing Tracing

Teust Estate Trust Estat

Trust Property Trus

UK Afflliates Lehman Administration UK Lehiman entities in Administration
Companies

UK Appeal Court Court of Appeal of England The second most senior court in the English legal system for civil cases. Permission to
and Wales appeal is required, either from the lower court of the Couwrt of Appeal itself

UK High Court High Court of England and Court of England and Wales which deals with alt high value and high importance cases,
Wales and also has a supervisory jurisdiction over alt subordinate courts

UK Supreme Court Supreme Court of the United This is the court of last resort and highest appellate colirt in the United Kingdom for civil cases
Kingdom

VAT Value Added Tax A consumption tax levied on the sale of goods and services in the UK

Joint Administrators’ eighth progress report for the period from 15 March 2012 to 14 September 2012
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Appendix
Receipts and payments:
six months to 14 September 2012

House Estate receipts and payments:
six months to 14 September 2012

Total
Yavlous {GBP equivalent) at
Gep EUR Us currencies 14 September 2012
Motes ] €m $m 2m fm
Receipts
Depot securities 1 29 156
2 i} B4
2 14
36 8
Total receipts for the period 75 262

Payments

Afflliate setilement

Balance at bark as at 14 March 2012 as 5,086 3,488 4,897 71 11,987%
previcusly reported

Net inter-currency transfers for six-manth peried 3,803 (2,081) (3,140) {186) 4

1o 14 September 2012

Total balances as at 14 September 2012 12 9,661 1,507 2,171 142 12,356

Less: Funds held subject to pefential third 13 ‘ {1,312}
party claims

Total House Estate cash and bonds (see 11,0444
Section 3)

*Balances for ‘Various currencies’ and ‘GBP equivalent’ above are translated as at 14 September 2612, Balances were ¢.£169m and c.£12,175m
respectively if translated at 14 March 2012 exchange rates.

*#Includes an aggregate amount of c.£162m arising in the period which is potentially subject to Affiliate or other thivd party clahms.
~Total House cash and bonds are subject to any Client Money Tracing rights that might exist.

42 Lehman Brothers International (Europe) ~In Administration
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Notes to House Estate receipts and payments
accounts

General
The transactions within the LRIE estate in the peried:
e are reported on a cash receipts and payments basis in

accordasnce with the Insolvency Act and Insolvency Rules;
and

+ were all completed in the period, in cleared funds,

in accounts established and controiled by the
Administrators. '

Separate accounts are held for realisations from the House
Estate and the Trust Estate,

1. Bepot securities — sales and related income

Realisations of c.£0.5bn relate to the disposal ar redemption
of securities and derived income from depot holdings.

2. Counterparties

Receipts of ¢.£0.1bn refated to financing, prime brokerage
and OTC derivatives. A dividend receipt of ¢.£0.1bn from
LBHI and its US debtor affiliates was also received in the
peried.

3. Client Money for onward distribufion

Under some client agreementts, certain Trust Property is
transferred from the Trust Estate account to an SPV, Under
a separate agreement, funds are rransferred from the SPV to
the House account, The House makes a separaie payment to
the client to give value for its Trust Property under the client
agreements (see note 7).

4, Other income
Other income includes:

o ¢.f46m of recovered or redirected funds which were
mnistakenly paid (by third parties} into House accounts
{see other payments}

e ¢.£241m collateral received from Client Assets claimants;
a ¢ £19m of corporation tax-related repayments;
o ¢ £16m of bank and bond interest received; and

o ¢.f4m of other realisations.

5. Affiliate settlements

¢.£0.3bn payments made in accordance with asset retwrn
agreements with two Affiliates,

6. Administrators’ remuneration and expenses

Payment deferral terms, as agreed with the Committee and
referred to on page 36 of this report, account for differences
Between costs incurred and payments made in the period.

Qut-of-pocket expenses of ¢.£2m were paid in the period.

7. Bistribution of Client Money

Relates to returns to clients under the Trust Property retura
scheme (see note 3 above).

8. Legal costs

International legal advisers’ costs relate to advice given and
court proceedings and litigation conducted in numerous
jurisdictions in connection with various complex {ssues
across the Administration.

9. Payroll and employee costs

Payments relate to salary and employee-related benefits for
UK-based employees and third party contractors,

10. Building and occupancy costs

This relates to occupancy and infrasiructure costs, primarily
related to the Canary Wharf offices occupied by LBIE,

11. Other payments

Includes the following:

+ repayment of c.£46m of recovered or redirected funds

which were mistakenly paid (by third parties) into House
accounts (see other income);

« ¢ £191mi of VAT paid on invoices; and
¢ c.£3m of other sundry payments.
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12. Investment profile
Current investmertt strategy

LRIE invests in short-dated government securities only

to the extent that a positive yield net of fees is generated.
Otherwise, the funds are invested in money market deposits
to achieve the same objective,

Total balances

GHEP equivalent
House Esiate fotes £m

1, Average rate of return for six months ending 14 September 2012 of
FUR 0.11%, GBP 0.33% and USE 0.10%.

Cash management and investiment policy

Subject to meeting regulatory requirements, the objectives
of the policy are to provide:

s gecurity for Administration funds;

s liquidity as required by the Administration; and

» appropriate returns {positive yield net of fees).

The primary objective is the security of Administration
funds. To meet this objeciive, a comprehensive
counterparty credit risk policy is in place with dear limnits
on counterparties, instruments, amounts and duration.
Compliance with policy is measured on at least a daily basis

using live indicators and any breaches arising from market
movements are reported immediately to the Administrators.

Yields are measured against appropriate benchmarks.

The cash is managed by a team of treasury professionals
which meets with the Administrators on a regular basis.

Instruments used in the period
« interest-bearing accounts;

s short-term bank deposits; and

¢+ government bonds.

Lehman Brothers International (Europe) — In Administration
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Policy for interest-bearing accounts and short-term
deposits

Permitted banks must meet four key criteria:

« heheadquartered in a sovereign where the average long-
term ratings from S&P, Moody’s and Fitch are AA+ or
_ above;
» have a blended average long-term rating from S&P,
Moody's and Fitch at AA- or above;

» have a five year CDS price below a specified (prudent)
threshold; and

s have a minimum market capitalisation above a specified
(prudent) threshold,

To ensure diversification, the counterparty limits for monies
invested are based on the credit rating, CDS price and
market capitalisation of each of the banks used.

Short-term deposits are placed for a maximum duration of
four weeks.

Policy for governmernt( bonds

Eligible investments for the hond portfolios are short-dated
zovernment debt Issued by the UK, Germany, France, the
Netherlands and the US.

Bond portfolios are managed on a day-to-day basis by
independent fund managers.

13. Funds held subject to potential third party claims

Hous® Estate Fm

Funds held subject to potential Affillate claims 988

Funds held subject to potential other third parly claims:

RBing-fenced for Trust Property claimants 43

Total _ 1,312
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Trust Estate receipts and payments:
six months to 14 September 2012

Total

1GBP

aquivalent) at

Various 14 September

GBP EUR Uso currencies 2012
 Motes £m &m §m £m bty

Receipls
Fedemptions, coupons, dividends and investment 5 i5 36 21 233
incgome
Funds received In etror - - It} - [
Total receipts for the period 5 15 325 21 239
Paymenis

Transfers to House

Transiors o clients

Balance at bank as at 14 March 2012 as previously 112 305 1,243 376" 1,500*
reported

Total balances as at 14 September 2012 2 10 289 1,439 325 1,562
Comprising:

Total balances as at 14 September 2012 10 299 1,439 325 1,562

* Balances for Various currencies’ and ‘GBP equivalent’ above are translated as at 14 September 2032. Balances were £382m and £1,540m
respectively if translated at 14 March 2012 exchange rates,

1. Transfers to House

In the House Estate, corresponding receipts are included within depot securities and other income.

2. Investment profile

GEP aquivalent
Trust Estate £m

* Client Moxney is held in criginal currencies, the majority being USD.

Cash management and investment policy for client funds

The Client Money investment policy for short-term deposits and interest-bearing accounts is based on that used for the
House Estate, modified to comply with the additionai Client Money regulatory requirements,

Client Money is not eligible for investment. in government honds.
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Appendix C:
Court update

Summary of major court proceedings involving LBIE in the reporting period:

Q22012 UK High Court BTB judgment received
Extended Liens application pre-frial review
UK Appeal Court ISDA (2)() (i) judgment recetved
Q22012 UK High Cownt Extended Liens trial

Summary of major court proceedings involving LBIE in future reporting periods:

Q4 2812 UK High Court Fxtended Liens judgment expected
LB Lux Admlmstmt]on expense claim hearmg
UK Appeal Court BTB appeal hc,armg
UK Supreme Court Dec;s1on expected on whether [SDA 2 (a) (iid) appealwﬂl be heard
German Higher LBIE's appeal pleadings in the LBBE Client Money proceedings ave due; there is
Regional Court, no indication as to when an oral hearing will take place or when a decision of
Frankfurt the appeal court might be expected
1 2013 UK Appeal Court Appeal by other Tehman companies {LBIE not a party) seeking to maintain
Pensions Regulator’s decision not to impose a financial support direction
against them (pension scheme is seeking to overturn that decision)
Q2 3013 UK Supreme Court Pension scheme deficit appeal re insolvency status of liabilities under a

financial support dir ecuon imposed by Pensions Regulator

US Bankruptcy Court

House and Omnibus Cubtomﬂ claml substannve hearings cn LBI

{inkenowri UK Upper Tribunal (Tax
: and Chancery)

Reference by LBIE and others to the Upper Tribunal of a dcc151on by the
Pensions Regulator that a financial support direction shouid be imposed on
them (stayed pending outcome of UK Supreme Court case above)

German Higher
Regional Court,
Franifurt

LBR Client Money proceedings: in the counterclaim proceedings there is r;u}l

no indication as to when an oral hearing might take place and when the coust
of appeal might take its decision

Note that the above tables exclude certain Street counterparty actual or potential litigation which is referred to in Section 5.

Lefvman Brothers International {Europe) — In Administration
Your attention is drawn to the important notice on page 1
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Appendix DD:

Progress with the $1 billion+- issues

A summary of the issues and the material progress made on each of these is set out below:

No, Issue Status as at 14 September 2012
1  Resolve Citibank Substandally done

8  Agree Affiliate claims LBF
c.£11.2bn filed claim - negotiations continue
1BI
£1 reserve agreed on c.£7.7bn filed claim
$1bn recovery reserve agreed on Client Money claim
LB Lux
c.£11.8bn filed claim — conditional withdrawal of all except a
potential residual ¢.£0.1bn unsecured claim agreed

LBEE
¢.£8.8bn filed claim — negotiations continue

LBB
Client Money claim discussions continge

............................................................... .

10  Resolve contingent claims Ongoing

Joint Administrators’ eighth progress report for the period from 15 March 20142 to 14 September 2012 47
Your attention is drawn to the important notice on page *
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Appendix E:

LBIE contact details

General gueries

generalqueries@lbia-ew.com

Employee claims queries

ILBIEHRqueries@lbic-ei.com

Counterparty contact information

Counterparty contact®

Termination notices and valuation statements
Unsecured ereditors queries

LBIE Creditors Portal access requiests

Standard Settlement Instruction queries

counterpartycontacts@lbia-ew.com
unsecuredcreditors@lbia-eu.com
unsecuredereditors @lbia-ew.com
logons@lbia-eu.com

Ssi@lbia-et.com

Trust Property claimants

Client Assets
(CRA signatories and Non-CRA clients)

Client Money

clatmresolutienagreement@lbia-eu.com

clientpositionresponses@lbia-eu.cont

# Bmail is still the preferred method of communication

and remains the most efficient manner to contact counterparties,

both in terms of time and aceuracy. If you have not provided your email address ta the Administrators, it is esseniial that

vou do so as soon as possible.

Lehman Brothers International {Europe) - In Administration

Your attention is drawn to the important notice on page 1
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© 2012 PwC. All rights reserved. Not for further distribution without the permission of
PwC. “PwC” refers to the network of member firms of PricewaterhouseCoopers International
Limited (PwCIL), or, as the context requires, individual member firms of the PwC network.
Each member firm is a separate legal entity and does not act as agent of PwCIL or any other
member firm. PwCIL does not provide any services to clients, PwCIL is not responsible or
liable for the acts or omissions of any of its member firms nor can it control the exercise of
their professional judgment or bind them in any way. No member firm is responsible or lable
for the acts or omissions of any other member firm nor can it control the exercise of another
member firm’s professional judgment or bind another memiber firm or PwCIL in any way.
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Neutral Citation Number: [2010] EWHC 3010 [(&})] Case Nos: 542, 550 552, 533, 554, 535, 549, 537,
538, 540, 547, 551, 544, 548, 541, 539 of 2009 and
7942, 7943, 8243 and 8443 of 2008
1N THE HIGH COURT OF JUSTICE
CHANCERY DIVISION
COMPANIES COURT
Rovel Courts of Justice
Sirand, London, WC2A 2LL

R laid, LAJEANE, Y st

Datg; 10/12/2610

IN THE MATTERS OF:

NORTEL GMBH, NORTEL NETWORKS NY, NORTEL NETWORKS 8,24, NORTEL NETWORIKS BV, NORTEL NETWORKS
POLSKA SP.Z.0.0., NORTEL NETWORKS HISPANIA 5.4, NORTEL NETWORKS INTERNATIONAL FINANCE & HOLDINGS
BV, NORTEL NETWORKS (AUSTRIA) GMBH, NORTEL NETWORIS 5RO, NORTEL NETWORKS ENGINEERING SERVICE
KT, NORTEL NETWORKS PORTUGAL 5.A. NORTEL NETWORKS SLOVENSKO 5.R.0, NORTEL NETWORKS FRANCE
SAS, NORTEL NETWORKS AB, NORTEL NETWORKS (IRELAND) LIMITED, NORTEL NETWORKS 5.A.

AND IN THE MATTERS OF

LEFMAN BROTHERS INTERNATIONAL (EUROPE) {in administration}
LEHMAN BROTHERS TUROPE LIMITED {n administration}
LEMMAN BROTHERS HOLDINGS PLC (in adwministration)

LEHMAN BROTHERS UK HOLDINGS LIMITED (in adusnistration)

AND 1N THE MATTER OF THE INSOLVENCY ACY 1986

Before:
MR JUSTICE BRIGGS
Between:
(1) ALANROBERT BLOOK (D)
ALAN MICHAEL HUDBSON
(3) CHRISTOPHER JOHN WILKINSON HiL.L
4 STEPHEN JOHN HARRIS
(5) DAVIDMARTIN HUGHES Applicants
-and -
(1) THE PENSIONS REGULATOR
() BOARD OF THE PENSION PROTECTION FUND
@) NORTEL NETWORKS UK PENSION TRUST LANMITED

Respondents
And Befween
(1) ANTHONY VICTOR LOMAS
(2) STEYEN ANTHONY PEARSON
@) MICHAEL JOHN ANDREW JERVIS
{9) DANYORAM SCHWARZMANN (5)
DEREK ANTHONY HOWELL

Applicants
~and -

(1) TTIE PENSIONS REGULATOR
() BOARD OF THEL PENSION PROTECTION FUND
(3) PETER ANTHONY GAMESTER
{(49) BRIAN SEWARD (5)
PETER SHERRATT
(& THOMAS PAULBOLLAND
(7} LEAMAN BROTHERS HOLDINGS INCORPORATED

(8) NEUBERGER BERMAN EUROPE LIMITED

(formerly Lebiman Brothers Asset Managertent (Kurope} Limited)
Regpondents
Hearirt dates: 24" 25®, 26", 29" & 30" Movember 2010
Approved Judgnent
1 direct that pursuant to CPR PD 39A para 6.1 no official shorlhand note shall be taken of this Judgment and that copies of this version ag
handed down may be treated as anthentic,

Mr Justice Briggs
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Mr William Trower QC, Mr Tom Swmith and Mr Andrew Mold {instructed by Herbert
Smith LLP) for the Nortel Administrators

Mr Robin Dicker QC, Mr Paul Newman QC and Mr Daniel Bayfield (instructed by
Linklaters LILP) for the Lehman Administrators

Ms Raguel Agnello QC, Mr Jonathan Hilliard and Mr Thomas Robinson (instructed by
The Pensions Regulator)

Mr Richard Shetdon QC, Mr Michael Tennet QC, Ms Felicity Toube and M Edward
Sawyer (instructed by Hogan Lovelis International LLP) for Nortel Networks UK Pension
Trust Limited and the Board of the Pension Protection Fund)

Mr Gabriel Moss QC, Mr Nicolas Staliworthy and Mr David Allison (instructed by Travers
Smith LLP) for the Trustees of the Lehman Brothers Pension Scheme and the Board of the
Pension Protection Fund

Wix Barry Isaaes and Mr Richard Hitcheoek (instructed by Wetl, Gotshal & Manges) for

Lehman Brothers Holdings Incorporated and Lehman Brothers Asset Management (Europe)
Limited
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Approved Judgment

Mr Justice Briggs:

1. There are before the coutt applications for directions by the administrators of twenty
companies in two groups, all of which raise the same common questions as to the
effect of the Financial Support Direction (“FSD”) regime created by the Pensions Act
2004 upon companies in administration or insolvent liquidation. The answers to the
common questions depend entirely upon issues as to the interpretation of a number of
interrelated statutory provisions both in the pensions legislation and the insolvency
legislation and, in particular, an understanding of the way in which Parliament
intended that those two regimes should inferact. '

2. It is common ground that the answers to those questions are likely to be of very great
significance, to the administrators, to the unsecured creditors of the companies
concerned, to the trustees of the two pension schemes concerned, and to the schemes’
members whose interests are desipned to be protected by the FSD regime.
Furthermore, an understanding of the interrelationship of the two statutory regintes
(pensions and insolvency) is likely to be essential in the proper exercise by the
Pensions Regulator (“the Regulator™) of the important discretions conferred upon it
by the FSD regime. The answers to the comimon questions are also likely to be of real
importtance in the context of the fulfilment of the objectives of the tescue culture
which now Hes at the heart of the insolvency code, and in particular that part of it
intended to be achieved by administration.

3 In bare outline, the common questions are as follows. The FSD regime enables the
Regulator in specified circumstances to impose, by the issue of an FSD to associated
companies of a corporate employer, an obligation to provide reasonable financial
support to the under-funded occupational pension scheme of the employer, and to deal
with non-compliance with that obligation by imposing, by Contribution Notice
(“CN™), a specific monetary liability payable by the associated company to the
trustees of the employer’s pension scheme. [ shali refer to the associated company, in
accordance with the established jargon, as the target in velation both to an FSD and a
CN.

4. The question for determination is whether, in circumstances where an FSD or a CN is
first issued after the target company has gone into administration or liquidation, it
imposes any and if so what obligation on the target company and its office-holders.
The critical issue is whether the cost of complying with an FSD, or the monetary
obligation imposed by a CN, ranks in the administration or liquidation of the target as
a provable debt, or as an expense, or neither of those, 50 that it is recoverable only in
the very unlikely event that there is a surplus otherwise available for distribution to
members after all creditors have been paid in full

5. Subject to one timing point, no one has suggested that the outcome of these
applications is in any way fact specific, in the sense that it depends upon particular
facts about the twenty administrations before the coust, or about the particulat
relationship between the two employer companies and the target companies, or even
the size of the pension scheme deficits or the particular facts about each company’s
insolvency, such as the amount of its available assets, and the number and value of its
creditors’ claims. All those matters are however likely to be relevant factors in the
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6.

10.

decision-making processes which the FSD regime imposes both on the Regulator and
on those responsible for the management of the target companies.

There has not in fact yet been issued either an FSD or a CN to any of the target
companies before the court, although the Regulator has moved a considerable distance
along the potentially lengthy road which may (but not necessarily will} in due course
lead to the issue of one or more of either type. Nonetheless the questions are by no
means academic, precisely because a proper understanding of the effect of an FSD
and a CN upon companies in administration or liquidation is a fundamental part of the
equipment which both the Regulator and the target companies’ office-holders will
need to bring to bear upon the decision-making processes to which the FSD regime
gives rise. Since the questions themselves are, as is common ground, purely mafters
of statutory construction which are not themselves dependent upon particular facts
about any target company’s insolvency, it is both convenient and in my judgment
necessary for those questions to be determined, and (if possible) any appeals from this
judgment atso determined, before the Regulator and the office-holders can reasonably
be expected to be able to carry out that decision-making responsibly and effectively.

The FSP regime together with the Scheme Specific Funding regime, introduced by
the Pensions Act 2004 (“the 2004 Act”) represented a further stage in a series of
statutory interventions designed to protect employees from the adverse consequences
of under-fnded occupational pension schemes, following on from the Minimum
Funding Requirement (“MFR™) and statutory debt regimes under the Pensions Act
1995 (“the 1995 Act”), which were perceived to be inadequate in a number of
Important respects.

Both the MFR regime and the FSD regime were introduced against the backdrop of
Buropean Directives, and in particular Council Directive 80/987/EEC and, in the case
of the FSD regime, Directive 2003/41/EC, but it has not been suggested that the
requirements of those Directives significantly affect the issues of interpretation raised
by these applications, other than in the general sense that they require member states
to take the necessary measures to protect the interests of employees or ex-employees
in relation to pension rights in the event of their employer’s insolvency.

One aspect of the 1995 Act is however of central importance to an understanding of
the effect of the FSD regime upon insolvent targets. Section 75 of the 1995 Act
provides that upon the happening of certain events (described as “relevant events™),
an amount equivalent to any shortfall in the assets of an occupational pension scheme
as against its liabilities existing immediately prior to the refevant event is to become a
debt due from the employer to the trustees of the scheme. One of those relevant
events, described as an “insolvency event”, consists of the employer going info
insolvent liquidation. Section 75(8) provided that a debt due by virtue only of section
75 (generally known as a “section 75 debt”) was not to be regarded as a preferential
debt for the purposes of the Insolvency Act 1986 (“the Insolvency Act”).

Section 75 was amended in two relevant tespects by the 2004 Act. First, it provided
by subsection (4A) that where a relevant event consisted of an insolvency event, the
section 75 debt was to be taken, for the purposes of the law relating to insolvency as it
applies to the employer, to arise immediately before the occurrence of the msolvency
event. This repeated a similar provision in the original version of section 75, but arose
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12.

13.

from a decision by Parfiament, after extensive consultation in 2004, not to promote
the priosity of the section 75 debt above that of the unsccured creditors of the
employer. By section 75 (6A)(a) and (6C)(a) of the 1995 Act {as amended) and
section 121 of the 2004 Act, an insolvency event was defined so as to include
admministration as well as insolvent lquidation. Taken together, these two provisions
ensured that the section 75 debt would be a provable (but non-preferential) debt in any
insolvency process applied to the employer, both by liquidation and by administration
which, as a result of the Enterprise Act 2002, had been modernised so as to permit
proof of debt and distribution to creditors to take place in relation to a company in
administeation, without it having first to be placed m lignidation. In either case, the
provision that the section 75 debt was deemed to arise immediatety before the
relevant insolvency event was the mechanism by which, for the purposes of the
definition of provable debt in rule 13.12(1} of the Insolvency Rules 1986 (“the
Rules”), the section 75 debt would qualify as provable.

One of the principal employee protection measures introduced by the 2004 Act was
ihe Pension Protection Fund (“the PPE™), financed from levies upon occupational
pension schemes. It opesates by assuming the assets and liabilities of a deficient
scheme, and then paying its members compensation at a prescribed rate (generally
less than the full rate promised under the relevant scheme) using the industry-wide
Jevies for the purposes of meeting the shortfall between the deficient scheme’s assets
and the prescribed level of compensation.

Those responsible for framing the 2004 Act pesceived a risk (generally known as a
moral hazard) that the creation of the PPF might incline employers to arrange their
affairs in such a way as to throw the burden of pension scheme deficiencies upon the
PPF, to an extent which would unfairly burden other occupational pension schemes
by a consequential increase in the amount of the required levies. One example of that
moral hazard related to groups of companies, and in particular groups which, in the
context of a group-wide business, arrange for a single company to employ and then
provide employees generally for the activites of all or most other group companies.
In the cvent that the group’s business does not prosper, the risk to the employees’
pension rights would be aggravated if, by comparison with the resources of other
group companies, the resonrces available from an insolvent employer company to
meet a section 75 debt were disproportionately low.

The FSD regime was designed as the antidote to this moral hazard. I have aiready
described how the regime works in bare outline at the beginning of this judgment.
The detailed provisions of the FSD regime are {0 be found in sections 43 to 51 of the
2004 Act, and in the Pensions Regulator (Financial Support Directions  etc)
Regulations 2005 (“the FSD Regulations™). Tt is on any view a novel and unusual
vegime, giving rise to legal obligations of a type with which (if applicable to targets in
an insolvency process) the existing rules as to priority in insolvency have not
previously had to contend.

Since the FSD regime depends for its effect on any target upon the exercise of a series
of discretionary administrative powers by the Regulator, an understanding of its effect
in relation to insolvent companies requires, at the outsef, an appreciation of the
Regulator’s functions and objectives. The Regulator is a body corpovate established
by section 1 of the 2604 Act, consisting of a chairman, chief executive and at least
five other persons appointed by the Secretary of State (section 2). By section 4 it i
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given wide regulatory functions, and by section 5(1) its main objectives in exercising
its functions are defined as follows:

“(a) to protect the benefits under occupational pension schemes of, or in
respect of, members of such schemes,

(b) to protect the benefits under personal pension schemes of, or in
respect of, members of such schemes within subsection (2),

{c) to reduce the risk of situations arising which may lead to
compensation being payable from the Pension Protection Fund (see Part 2).

(d) to promote, and to improve understanding of, the good administration
of work-based pension schemes.”

16.

I7.

Section 43 begins by identifying the ambit of the regime, in relation to the types of
scheme to which it applies, the circumstances in which an FSD may be imposed, and
the persons to whom it may be issued. Thus section 43(1) extends the regime to ail
occupational pension schemes other than money purchase schemes and certain other
prescribed schemes. Subsection 2 provides as follows:

{2) The Regulator may issue a financial support direction
under this section in relation to such a scheme if the Regulator
is of the opinion that the employer in relation to the scheme—

(a) isaservice company, of
(b} is insufficiently resourced,

at a time determined by the Regulator which falls within
subsection (9) “(the relevant time).”

By subsection (9) and the FSD Regulations, the relevant time is defined as any time
within a period of two years before the date of the determination of the Regulator to
issue the FSD in question. I shall adopt the jargon which refers to that time as “the
look~hack date”.

The expression “service company” is defined in section 44(2) as being a company
within a group of companies which, by reference to its turnover, can be seen to be
principally engaged in providing the services of its employees to other member
companies in the group. The definition of an employer which is “msufficiently
resourced” is much more complicated, and contained in section 44(3) to (5),
augmented by the FSD Regulations. It is sufficient for present purposes to summarise
it. Aspects of the detail of it may be in issue between some of the parties to these
applications, and this summary shouid not therefore be taken as resolving those issues
of detail.

At the outset, an employer is insufficiently resourced only if the value of its resources
is less than 50% of the estimated section 75 debt in relation to the relevant scheme.
The amount by which the value of the employer’s resources falls shott of that 50% is
defined as “the relevant deficit”.
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19.

20.

21,

22,

An employer with a relevant deficit is nonetheless only insufficiently resourced if one
of two alternative conditions (described as A and B) 1s met. Condition A is that there
exists a person with resources of a value not less than the relevant deficit who or
which is either an associate of an employer who is an individual, or a person
connected with, or an associate of a corporate employer: see section 44(3A) and
section 43(6)(b) and (¢). Condition B is met if, in outline, there are two or more
persous, satisfying the association or conrection test in relation to the employer, with
aggregate resources which are not less than the relevant deficit.

Section 44(4), together with the F3D Regulations, make detailed provision for the
manner in which a person’s resources are to be identified, valued and verified. The
detail does not matter, save that whereas the resources of an employer are incapable
of being defined as having a negative value, the resources of persons associated or
connected with the employer may be so defined: compare and conirast Regulations

8(2) and (3). The formula for determining whether the insufficiently resourced

condition is satisfied is commonly cafled the “rich man / poor man test”. \

1 will refer to fhe condition for the issue of an FSD imposed by section 43(2), as
amplified by section 44, as the “employer condition”. It operates entirely by
reference to the look-back date chosen by the Regulator. 1t says nothing about the
circumstances which must prevail at the time when the FSD is issued (“the issue
date™), still less about the identity of the persons to whom or to which an FSD may be
issued.  Thus for example, an employer may have ceased fo have been a service
company by the issue date, and it is not a requirement of the rich man / poor man test
that either condition A or B in section 44 is still met as at the issue date. Thus it is not
a requirement of the “insufficiently resourced” condition in relation to a corporate
employer that there are at the issue date one or more associated companies of the
employer with the requisite aggregate resources valued in an amount not less than the
relevant deficit. As Ms Agnello QC put it for the Regulator, the employer condition
is only concerned with aspects of the manner in which, historically, the group of
which the employer forms part has arranged its affairs.

The second condition (o the issue of an FSD may be called the “target condition”.
Section 43(4) provides that an FSD in relation to a scheme may be issued to ons or
more persons, but subsection (5)(a) limits the issue of an FSD to persons falling
within subsection (6) at the relevant time (i.e. the look-back date). Subsection (6), to
which I have already referred, limits that class, in the context of a corporate employer,
to the employer itself and to “a person, other than an individual, who is connected
with or an associate of the employer™.

Thus, again, the target condition need only be satisfied at the look-back date. It is for
that purpose irrelevant that the association or connection between the corporate target
and the corporate employer has been broken by the issue date. It is thus irrelevant, for
example, that by that date the potential target may have been sold out of the
employer’s group or that, because the employer is in liquidation, any televant control
test for the purposes of connection or association has ceased by then to be satisfied. It
is also irelevant that, by the issue date, one or more targets which had the requisite
net worth to satisfy the rich man part of the rich man / poor man test as at the fook
back date may no longer be solvent, They may all have gone info an insolvency
process, but they remain potential targets. Nor does section 42(5)(a) even limit the
range of potential targets to those used to satisfy the rich man part of the rich man /
poot man test as at the look-back date.
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24.

25.

The final and, for present purposes, most important condition for the issue of an F5D
to a particular target is that, pursuant to section 43(5)(b), the Regulator must be “of
the opinion that it is reasonable to impose the requirements of the direction on that
person”, 1 shalf refer to this as the “reasonableness condition”. This is the first of two
reasonableness conditions in the FSD regime. The second relates to the issue of a
Contribution Notice under section 47. A thorough understanding of the nature of
these two reasonableness conditions is central to the issues raised by this application.
They are in many respects similar, but not identical.

The starting point is to understand what are “the requiremnents of the direction” (i.e.
the FSD) within the meaning of section 43(5}(b}. These are to be found in section
43(3), section 45 and in FSD Regulation 4. Section 43(3) provides as follows:

“(3) A financial support direction in relation to a scheme is
a direction which requires the person or persons to whom it is
issued to secuze—

(a) that financial support for the gcheme is put in place
within the period specified in the direction,

(b) that thereafter that financial support or other financial
support remains in place while the scheme is in existence,
and

(c) that the Regulator is nofified in writing of prescribed
events in respect of the financial support as soon as
reasonably practicable after the event oceurs.”

The phrase “presctibed events” in subsection (3)(c) includes insolvency events
affecting the employer and any target, and any failure to comply with arrangements
put in place pursuant to the FSD: see FSD Regulation 4.

Section 45 defines “financial support” as follows:

“(1) For the purposes of section 43 (financial support
directions), “financial support” for a scheme means one or
more of the amangements falling within subsection (2) the
details of which are approved in a notice issued by the
Regulator.

(2) ‘The arrangements falling within this subsection are—-

(a) an arrangement whereby, at any time when the employer
s a member of a group of companies, all the members of the

group are jointly and severally liable for the whole or part of

the employer’s pension liabilities in relation to the schems;

(b) an arrangement whereby, at any time when the employer
is a member of a group of companies, a company (within the
meaning of section 1159 of the Companies Act 2006 (c. 6))
which meets prescribed requirements and is the holding
company of the group is liable for the whole or part of the
employer’s pension liabilities in relation to the scheme;
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(¢} an arangement which meets prescribed requirements and
whereby additional financial resources are provided to the
scheme;

(d) such other arrangements as may be prescribed.

(3) The Regulator may not issue a notice nader subsection (I)
approving the details of one or more arrangements falling
within subsection (2) unless it is satisfied that the arrangement
is, or the arrangements are, reasonable in the circumstances.”

Subsection (4) explains that the phrase in subsection (2) “the employet’s pension
liabilities” includes, although it is not limited to, the employer’s section 75 debt.

The references in section 45(2)(b) and (c) to an “arrangement ... whick meets
prescribed requirements” are, by FSD Regulation 13, explained as meaning that the
acrangement must (if involving two or more parties) be a legally binding agreement
and (in any evenf) made subject to the jurisdiction of the coutts of England and
Wales. Similarly Regulation 14 explains that section 45(2)(d) means arrangements of
any kind which are legally binding and subject to the jurisdiction of those courts. It
follows that section 45(2), as supplemenied by Regulations 13 and 14, contemplates a
potentially infinite variety of arrangements for financial support for the schems,
subject only to the controlling requirement that they be approved in a notice issued by
the Regulator, and (because a notice may not otherwise be issued) are reasonable in
the circumstances.

The reference in subsection (1) to the defails having to be approved rather than for
example specified in such a notice makes it clear that an FSD will not itgelf either
contain or be accompanied by a specification of reasonable arrangements. The FSD
will simply require that the target secures that financial support for the scheme is put
in place. Tt is for the target (alone or in conjunction with other targets) to propose
reasonable arrangements for written approval by the Regulator. The ouly variable to
be specified in the FSD itself is, pursuant to section 43(3)(a), the period within which
financial support for the scheme is to be put in place. By contrast, the period during
which that support is to remain in place is, by reference to subscction (3)(b) and
sibsection (10), the whole of the period until the scheme is wound up.

Nothing in sections 43 or 45 provides any express guidance, either to the Regulator or
to the management of a target, when formulating proposed arrangements for approval
by the Regulator, as to what are or are not reasonable arrangements in the
circumstances. In this respect the reasonableness test for arrangements in section

45(3) is to be contrasted with the reasonableness condition for the issue of an FSD to
a particular target in section 43(5)(b), and the reasonableness condition for the issue
of a CN in section 47, in respect of both of which the Act sets out a non-exhaustive
list of potentially relevant considerations which [ shall shottly describe. Nometheless,
since the decision to give or withhold written approval of proposed arrangements
under section 45 is a function of the Regulator, it is affected by its obligation, under
section 100, to “have regard to™

“(a) the interests of the generality of the members of the
scheme to which the exercise of the function relates, and
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(b) the interests of such persons as appear to the Regulator to be
directly affected by the exercise.”

Since a target is plainly affected by the decision of the Regulator to grant or withhold
approval of proposed arrangements after the issue of an FSD, and since its interests
are, generally speaking, likely to be opposed to the interests of the members of the
scheme, I consider it reasonable to suppose (as Ms Agnetlo submitted) that the
question whether proposed arrangements are reasonable in the circumstances involves
some element of weighing up of the competing interests of the employees on the one
hand, and of the target on the other. That concept makes workable sense in relation to
solvent targets. The question whether and if so how it works in relation to targets in
an insolvency process is one to which I shall return.

Returning to section 43, subsection (7) provides the following assistance to the
Regulator in addressing the reasonableness condition for the issue of an FSD to a
particular target:

“(N The Regulator, when deciding for the purposes of
subsection (3)(b) whether it is reasonable to impose the
requirements of a financial support direction on a particular
person, must have regard to such matters as the Repulator
considers relevant including, where relevant, the following
matfers—

(a) the relationship which the person has or has had with the
employer (including, where the employer is a cowmpany
within the meaning of subsection (11) of section 433 of the
Tnsolvency Act 1986 (c. 45}, whether the person has or had
had control of the employer within the meaning of
subsection (10} of that section),

(b) in the case of a person falling within subsection (6)(b} or
(c), the value of any benefits received directly or indirectly
by that person from the employer,

(¢) any connection or involvement which the person has or
has had with the scheme,

(d) the financial circumstances of the person, and

(¢) such other matters as may be prescribed.”

No “other matters” have been prescribed under sub-subsection (€} thus far. Since the
decision whether or not to issue an FSD is another function of the Regulator, the
general requirement to have regard to the interests of both the employees and the
target is also engaged.

Although the list of potentially relevant considerations is not exclusive, the emphasis
of three out of the four of them is upon the relationship of the target with the
employer (where the target is not the employer itself) and with the relevant scheme,

both at the issue date and previously. The focus may therefore be upon an ongoing
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relationship which is expected to continue, or upon a purely historic relationship
which has ended.

It will be evident from my summary of the FSD regime thus far that, in a corporate
context al least, it i3 potentially applicable to almost any company within the
employer’s group and that, in relation to a seriously under-funded scheme, potential
target companies are thereby exposed to a risk of the imposition upon them of
financial or economic labilities which may be very large, and the amount of which
may be impossible to predict in advance. For example, the present deficit affecting
the Nortel Scheme is said to exceed £2 billion. The danger that those consequential
contingent liabilities may undermine the financial stability of potential targets is to an
extent catered for by provision for the obtaining of clearance statements from the
Regulator, pursuant to section 46 of the 2004 Act. Application may be made for
clearance statements to the effect fhat, in the opinion of the Regulator, in the
circumstances described in the application:

“(a) the employer in relation to the scheme would not be a
service company for the purposes of section 43,

(b) the employer in relation to the scheme would not be
insufficiently resourced for the purposes of that section, or

(¢) it would not be reasonable to impose the requirements of a
financial support direction, in relation to the scheme, on the
applicant.”

Once issued, such a clearance statement binds the Regulator in relation to the power
to issue an FSD unless there has been a relevant change of circumstances from those
described in the application. I was told that a large number of such clearance
statements have been applied for and given, although the applications to which these
proceedings relate concern only the second and third occasions upon which an FSD
has either been issued, or is imminent.

34.

The contribution notice provisions form part of the FSD regime and are set out in
sections 47 to 50 of the 2004 Act. For present purposes, the important provisions are
in sections 47 and part of 49. The starting point is that the power of the Regulator to
issue a CN depends upon there having been non-compliance with an FSD. That is
stated as an objective test in section 47(1) rather than one which depends upoxn the
Regulator’s opinion. Secondly, whereas a single FSD is issued ia relation to a scheme
{albeit to one or more targets), CNs are only to be issued on a target by target basis.
Section 47(4)(d) expressly contemplates that a CN may be issued to one target, where
others have proposed arrangements in response to a FSD which have received the
Regulatot’s approval.

Section 47(3) imposes a reasonableness condition upon the issus of a CN to a
particular target. Potentially relevant considerations are listed in subsection (4). All
those which I have described. as listed in section 43(7) are broadly replicated: see sub-
subsections (b) (¢) (e} and (f). Two fusther considerations are added. They are:

“(a) whether the person has taken reasonable steps to secure
compliance with the financial support direction,
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E

39.

(d) the relationship which the person has or has had with the
parties o any artangements put in place in accordance with the
direction (including, where any of those patties is a company
within the meaning of subsection (11) of section 435 of the
Insolvency Act 1986, whether the person has or has had control
of that company within the meaning of subsection (10) of that
section.”

Again, since the power Lo issue a CN is a function of the Regulator, the requirement to
have regard to the competing interests of the employees of the scheme, and of the
target, imposed by section 100 is also imported.

Finally, section 47(5) prohibits the issue of CNs once the PPF has assumed
responsibility for the scheme, a process aptly summarised by counsel as “launching
the lifehoat”. Provision for the assessment period prior to that launch make it clear
that Parlisment’s intention was that the FSD regime should be allowed to run its
course, as a means of achieving as far as possible the objective of reducing the risk of
situations leading to compensation being payable from the PPE, in section 5(1){c) of
the 2004 Act.

By contrast with an FSD, a CN is required to be specific as to the amount payable by
the target. By section 47(2) the notice must state that the target is under a liability to
pay the scheme trustees or managers a specified sum. By section 48, that sum is to be
cither the whole or a specified part of what is referred to as the “shortfall sum” in
celation to the scheme, which by subsection (2) means cither the section 75 debt Gif by

then crystallized) or the Regulator’s estimate of what it would be if it crystallized at

that time.
Section 49(3) provides that:

“The sum specified in the notice is to be treated as a debt due
from the person to the trustees or managers of the scheme.”

Provision is then made for the Regulator or, in specified circumstances, the Board of
the PPE, to exercise any powers of the frustees or managers to recover the debt
Further provision is made for the issue of CNs to two or more targets, in such a way
as to create joint and several liability for a specified amount. Section 50 enables the
Regulator to restrain the trustees or managers of the scheme from pursuing recovery
of the section 75 debt while, at the same time, a CN is being enforced and ensures that
any payments under a CN are treated as reducing the amount of the section 75 debt.
Finally, section 50(%) cnables the Regulator, on application, to reduce the amount
specified in a CN where, for example, there have in the meantime been payments of
part of the section 75 debt, or payments by other targets under CNs in respect of the
same FSD.

COUnEe

The 2004 Act and the FSD Regulations lay down an elaborate procedural code for the
implementation of functions of the Regulator, including the FSD regime. It is
wnnecessary to describe it in detail. In summarty, the functions of the Regulator arc
divided between ordinary functions, which are exercisable by its executive arm, and
reserved functions, which must be exercised by its Determinations Panel (“the DP”),
which is a committee of the Regulator. Decisions to issue an FSD and a CN are both
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reserved functions.  The decision whether to give written approval to proposed
arrangements under section 43 is not.

Although the Regulator has a degree of discretion as to its procedure, it must in
relation to the FSD regime comply with what is called in section 96 the “standard
procedure” pursuant to subsection (2). This involves, as a minimum:

“(a) the giving of notice to such persons as it appears to the
Regulator would be directly affected by the regulatory action
under congideration (a “warning notice™),

(b) those persons to have an opportusity  to make
representations,

(c) the consideration of any such representations and the
determination whether to take the regulatory action under
consideration,

(d) giving of notice of the determination fo such persons as
appear to the Regulator to be directly effected by it (a
“determination notice™),

(e) the determination notice to contain details of the right of
.referral to the Tribunal ....”

The issue of an FSD and a CN must each be subjected separately to this procedure.
The Tribunal in question is now the Upper Tribunal (Tax and Chancery Chamber),
from which an appeal lies to the Court of Appeal. By section 103{4) the Tribunal
must, on a reference, “determine what (if any) is the appropriate action for the
Regulator to take in relation to the matter referred to it". It is common ground thai the
result of that phraseology is to require the Tribunal to approach the matter afresh
rather than by way of review or appeal so that, in prastice, the Tribunal procedure
begins with a requirement upon the Regulator to state its case.

Before implementing the standard procedure, the Regulator must by then already have
identified the pension fund at risk, and conducted, from a standing start, all the
research necessary to enable it to know whether the conditions for the implementation
of fhe FSD regime are satisfied, and to address all those matters relevant to the
exercise, in particular, of the reasonableness condition for the issue of an FSP) to each
potential target. In relation to a large group scheme such as both of those before the
court, the process of research, coupled with the carrying through of the standard
procedure, is likely to take many months and, if it goes all the way to the issue of a
CN, in all probability more than a year. Furthermore, the procedure involves at least
five stages at which the target and any other persons directly interested are enabled to
make representations. The first is, following receipt of a warning notice, before a
determination  whether to issue an FSD. The second is, upon receipt of a
determination, by taking the matter to the Tribunal, The third, if an FSD nonetheless
follows, is by tepresentations as to what financial support is reasonable ian the
circumstances, before the Regulator decides whether to approve proposed
arrangements. The fourth is upon receipt of a warning notice that a CN may be
issued. The fifth is, upon a determination that it should be, by taking the matter to the
Tribunal. Finally the procedure contemplates that, even after the issue of a CN, the
target may nonetheless apply for an adjustment or veduction in the light of payments
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on account of the section 75 debt, or payments by other targets. At every stage in that
process, the Regulator (and by necessary implication the Tribunal) is required to have
regard to the Interests of the target as a persen directly affected.

THE FACTS

42. It is convenient at this point to suramarise the factual background to the two
impending FSDs which have led to this application, Before that, I shall briefty refer
to the ounly occasion where the FSD regime has, thus far, run its course, namely the
FSD issued. to members of the Sea Containers group. The successful outcome of that
process is instructive in relation to a main submission of the Administrators in these
applications, namely that if the application of the FSD regime to insolvent companies
creates expense liabilities, it will be fatal to the achievement of the objectives of the
rescue culture.

43, The Sea Containers group was headed by a Bermuda based holding company called
Sea Coantainers Limited. It had a UK subsidiary called Sea Containers Services
Limited which was both a service company and the employet and sponsor of two UK
pension schemes.

44, Following receipt of information as to its financial plight, the Regulator issued a
warning notice to the parent company in October 2006. In the same month the parent
applied for protection under Chapter 11 of the US Bankruptcy Code in a Delaware
coutt. The combined section 75 debt owed by the UK service company was
approximately £91 million. After considering written representations, and an oral
hearing i June 2007, the DP issued a determination notice later that month
identifying the parent company as the target for a FSD. That determination was
referred by the target to the Tribunal (then the Pensions Regulator Tribunal} with the
consequence that the FSD process was automatically stayed. The reference was in the
event withdrawn and an FSD was issued against the parent company in Febrary
2008.

45, After negotiations between the parent company, the Regulator and the trustees of the
pension schemes, the Regulator approved an arrangement whereby the scheme
trustees were issued with 25% of the shares in the company (Sea Co Limited) which
inherited the containers business of the parent cotnpany under a business rescue plan
approved by the Delaware court in the Chapter 11 proceedings. The shareholding was
worth less than the amount of the section 75 debt, but was regarded by the Regulator
as reasonable financial support in the circumstances. The arrangement was itself
approved by an order of the Delaware court on 19" September 2008, despite the
opposition of the committee of unsecured creditors of the parent compay.

46. It is not clear to me whether the questions raised by this application were ventilated
during the FSD process affecting Sea Containers. In any event, they were not
decided,

47, Chronologically, the second implementation of the F5D regime arose in connection
with fhie Lehman Brothers group, which coltapsed on 15" September 2008, the main
London based group companies being placed into administration on that day. The
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Nortel
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50,

ultimate parent company of the Lehman group is Lehuman Brothers Holdings Inc.
(“LBHI”), a company incorporated i Delaware USA, now under Chapter 11
proceedings in the US Banksuptey Court for the Southern District of New Yotk The
main UK operating or “hub” company is Lehman Brothers International (Europe)
(“LBIE”), an unlimited company. The principal Lehman employer company within
the UK, providing employees on secondment for most of the group’s Buropean
activities, based in London, is Lehman Brothers Limited {“LBL”). It is a service
company within the meaning of section 43(2)(a) of the 2004 Act. It went into
administration on 15" September 2008, thereby crystallizing a section 75 debt in
relation to the Lehman Brothers Pension Scheme of approximately £140 million,
LEL is a shareholder in LBIE, and therefore liable without limit for LBIE’s Habilities.
Both LBIE and Lehman Brothers Europe Limited (“LBEL”), the other nain London
operating company, are subsidiaries of Lehman Brothers Holdings ple (“LBH”) which
is itself wholly owned by Lehman Brothers UK Holdings Limited (“LBUKFI™), which
is in turn a indirect subsidiary of LBHL

Begimning shortly after the L.ehman group crash, the Regulator began investigations,
obtatning information from the Administrators of the Lehman applicant companies
(“the Lehman Administrators™) pursuant to notices under section 72 of the 2004 Act.
The question whether FSD processes constituted legal process within the meaning of
paragraph 43(6} of Schedule Bl to the Insolvency Act was sidestepped by the
Administrators consenting to the nstitution of those processes, without prejudice as to
whether their consent was required. Warning notices were issued to a number of
Leliman group companies commencing from 24" May 2010 and, after an oral hearing
on 8% and 9™ September 2010 (at which the Lehman Administrators’ solicitors
attended to observe, but made mo submissions) a determination was issued oa 13"
September 2010 that an FSD should be issued against six targets, namely LBHI,
LBIE, LBEL, LBH, LBUKH and Lehman Brothers Asset Management (Europe)
Limited (“LBAM”) which is a UK based Lehman company not in any form of
insolvency process. The FSD process in relation to the Leluman cowgpanies is now
automatically stayed by reason. of a reference of that determination to the Fribunal.

Prior to its collapse in Januasy 2009, the Nortel group carried on a very substantial
telecommunications, computer network aund software business, ir Canada, the USA,
Europe and elsewhere. Its ultimate parent company is Nortel Networks Corporation
(“NNC”) based in Capada, Its main Canadian operating company was Nortel
Networks Limited (“NNL) and its substantial USA business was headed by Nortel
Networks Ine. (“NNI), a direct subsidiary of NNL.

The group’s principal operating company in the UK was Nortel Networks UK
Limited (“NNUK”) which is also a direct subsidiary of NNL. Since June 2000 it has
been the principal Nottel employer in relation to the Nortel Networks UK Pension
Plan (“the Nortel Scheme”). NNUK had a number of subsidiaries incorporated in
various Buropean countries. In addition, the European business was also carried on
by certain Furopean subsidiaries of NNL, including the applicants Nortel Networks
SA, Nortel Networks France SAS and Nortel Networks (Ireland) Limited.

There are approximately 42,000 members of the Nortel Scheme, of whom about
20,000 are already receiving pension benefits, At the time of the group’s collapse n
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54,

January 2009 NNUK’s section 75 debt crystallized in the amount of approximately
£2.1 bilkion.

Upon the group’s collapse, NNC and NNL sought protection under Canadian
bankruptey law, namely the Companies’ Creditors Arrangement Act, to facilitate the
reorganisation of the group for the benefit of its creditors. On the same day NNI was
placed into Chapter 11 bankruptey in the United States, whilst NNUK, sixteen of its
subsidiarics and the three European subsidiaries of NNI to which I have just referred
were placed into administration in Bogland, on the basis that the centre of main
interests of all nineteen companies was in England, so that the English administrations
of those companies are main insolvency proceedings as defined in Article 3(1) of the
EC Regulation on Insolvency Proceedings.

The English administrators of the nineteen Nortel companies (“the Nostel
Administrators™) are, in cooperation with other Nortel group office-holders
worldwide, in the process of selling the Burope, Middle East and Africa (“EMEA”)
businesses of the group along business rather than corporate demarcation lines and,
thus far, realisations of approximately US$3.1 billion have been made.

The Regulator’s investigations into the Nortel Scheme began in early 2009, with the
benefit of information provided by the Nortel Administrators pursuant (o section 72 of
the 2004 Act. No objection was taken that the FSD) regime constituted legal process,
and a Warning Notice was issued on 11" January 2010 to targets which included all
the Nortel companies named as applicants in these proceedings. Like the Lehman
companies they attended but took no part in an oral heating before the DP on 2™ June
2010, following which the DP issued a determination notice on 25™ June deciding that
an FSD should be issued to the applicant Nortel companies, together with certain
other targets. Following a reference to the Tribunal, the automatic stay of the FSD
process means that no FSD has yet been issued. There is a pending application in the
Tribunal for a stay of the Tribunal proceedings uatil after the outcome of these
applications.

Representation

55.

56.

57.

In order that the court might be assisted by adversarial argument on the questions
raised by these applications, both the Regulator and the PPF have been joined, as well
a5 the trustees of the Lehman and Nortel Pension Schemes. In addition, LBHI and
LBAM, both of which are targets for a proposed FSD in relation to the Lehman
scheme, have been joined at their request. The Regulator is not itseff actively seeking
the court’s directions.

Although seeking directions, the Lehman Administrators  and  the Nortel
Administrators (collectively “the Administrators”) have taken it upon themselves to
argue for a minimalist interpretation of the effect of the FSD regime upon companies
in an insolvency process, thereby avoiding the need for the joinder (for example) of a
representative of the unsecured creditors of any of the applicant companies.

The court has therefore been very considerably assisted by the written and oral
submissions of no less than six substantial legal teams.  The full representation
sufficiently appears from the heading to this judgment. It is sufficient for present
purposes to identify the team leaders, who were as follows: Mr William Trower QC
for the Nortel Administrators, Mr Robin Dicker QC for the Lehman Administrators,
Ms Raquel Agnello QC for the Regulator, Mr Richard Sheldon QC and Mr Michael

P.

g1



MR IJUSTICE BRIGGS [n the Matter of Nortel GMBH & ors
Approved Judgment

Tennet QC for the Nortel Trustees, M Gabriel Moss QC for the Lehman Trustees and
Mr Barry Isaacs for LBHIL and LBAM. The PPF obtained, in effect, dual
representation through those appearing for the two sets of pension trustees. Counsel
very sensibly shared the burden of presenting submissions on issues about which
more than one team were in accord.

58.

60,

The court was presented with a range ol four alternative theories as to the effect of the
FSD regime upon companies in an insolvency process where, (as here) the target goes
into administration or liquidation prior to the issue of an FSD. Each theory was
focused on the financial consequences of compliance with an FSD or a CN. In
descending order of effectiveness, they were as foHows:

A. That the cost of complying with an FSD or a CN was an expense of the
administration or liquidation.

B. That the cost of compliance was a provable debt within the administration
or liquidation,

C. That the coust should direct compliance by the relevant office~holders
under the principle in ex parte James (1 874} 9 Ch App at 609.

D. That an FSD or a CN created a non-provable claim against the farget
company, payable (if at all) only out of any surplus available after payment
in full of all unsecured creditors.

Thie Regulator, the scheme trustees, the PPF and LBHULBAM =all contended for A,
with a fallback upon B, although Mr Moss for the Lehman Trustees expressed no
preference as between them. Mr Isaacs for LBHI/LBAM was alone in conteading for
a further faliback by way of recourse to ex patle James. For their part, the
Administrators contended simply for D, taking the view that by doing so there would
be sufficient adversarial argument about all possible alternatives. [t was nonetheless
implicit in the submissions of both Mr Trower and Mr Dicker that, if faced with a
choice between A and B alone, the Administrators would maturally prefer B, for
reasons which will become apparent, Nonetheless, no-one specifically argued that B
was preferable to A although the Nottel Administrators reserved their position to
argue this in a higher court. As will appear however, 1 have specifically considered
that question, and at some length.

Leaving aside the ex parte James solution, it was common ground that the choice
between the other three alternatives was, ultimately, a question of statutory
interpretation, In its simplest form, the question is which of those alternative levels of
priority did Parliament intend to confer upon the financial consequences of the FSD
regime? Most of the legislature’s thinking about issues as to priority of claims in the
insolvency process is of course now to be found in the Insolvency Act and Rules, to
fe detail of which I must shortly turn. But it needs to be borne constantly in mind
that the intention of the legislature about the priority in insolvency of a particular kind
of financial obligation is not pecessarily to be found there alone. In Haine v. Day
[2008] EWCA Civ 626 [2008] BCC 845, at paragraph 7, the Court of Appeal said that
to treat the issue as fo the priority of an employee’s claim against his insolvent
employer purely as “a technical problem of insolveacy law” may be altogether too
blinkered an approach.
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In abstract theory, Parliament may, when imposing for the first time a new form of
financial obligation which is capable of affecting a company in an insolvency process
(whether or not primarily aimed at such companies), take three alternative courses mn
relation to the priority of the new obligation in the insolvency process. First, it may
simply make no specific provision, leaving the outcome purely dependent upon the
application of techuical insolvency law. This is what Parliament must be supposed to
have chosen to do, for example, in relation to rates. Secondly, it may make specific
provision, for example as to the date upon which a relevant financial obligation is to
be deemed to fall due, so that the application of technical insolvency law to that
financial obligation automatically produces the result that it has a specific level of
priority. This is, quite plainly, what Partiament chose to do in relation to the section
75 debt, both in the Pensions Act 1995 and, when amending section 75, in the 2004
Act. This is also what Parliament must be supposed to have done in relation to
corporation tax where, by expressly providing that the relevant financial obligation
was to be paid by a company in liquidation, and specifying the liquidator as the
responsible officer for that purpose, it achieved the result that, by the application of
technical insolvency law (specifically the Toshoku principle). that obligation had the
super-priority of a liquidation expense.

Pinally, Parliament may make specific provision as fo the priority of a financial
obligation in the insolvency of the corporate obligor in the legistation which imposes
that obligation in the first place. Thus it may provide whether a statutory debt is to be
preferential, or provable, or an expense. It may do so either expressly or by necessary
implication,  If it does, that specific provision will necessarity override the
geperalities of the technical insolvency law as to priority in insolvency. Again, a
velevant example is the 1995 Act, which expressly provides that the section 75 debt is
not to be preferential.

If those ace the choices available to Parliament when creating a specific statutory
financial obligation, then it must be assumed (even if doubtful in fact) that Parliament
knows and understands what would be the consequences of the applicable technical
insolvency law, in the event that it makes no specific provision of its own as to the
priority of that obligation in the obligor’s insolvency. That body of technical
insolvency law is therefore the necessary backdrop to a proper understanding of the
FSD regime in relation to the priority (if any) in insolvency which its newly created
financial obligations were intended to have. Jt is necessary (0 address the question of
Parliamentary intention as to priority by considering both the insolvency legislation
and the legislation creating the financial obligations in question as a whole, rather
than in isolated parts. In the present case, the financial obligations in question are
those arising from pensions legislation, which 1 have already sufficiently summarised.
I therefore turn to the highly technical insolvency law as to priority.

At the heart of the insolvency legislation lies the implementation of the public policy

objective fhat the assets of an insolvent person (whether individual or corporate)
shoutd be realised and distributed pari passu among that person’s creditors, in
proportion to the amount of their claims. The pari passu principle is a fandamental
principle of justice, equity and fairness, with application in a wide variety of
circumstances. Nowhere is it more fundamental than in the insolvency code.
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Any workable process of pari passu distribution requires the identification,
quantification and, if necessary, valuation of the creditors’ claims, by reference to a
particulas date (“the cut-off date”). For the purposes of distribution in insolvency the
cut-off date is the date upon which the person is first subjected to the relevant
insolvency process. Subject to a puzzling sub-issue in cases where, for example, an
administration is iramediately followed by a liquidation, the cut-¢ff date in relation to
a company is the date when it goes into administration or into liquidation,

Since the mid-19" century a succession of Bankruptey and Insolvency Acts have
sought to establish a wide and inclusive definition of claims qualifying for pari passu
treatment, by providing that provable debts are to include both debts and liabilities,
and to extend to debts and Habilities which are, at the cut-off date, both present, future
and contingent. In relation to personal bankruptey, the undeslying policy is not
merely that creditors should be fairly treated inter se, but that the bankrupt should
receive as full as possible a discharge from his debts. In relation to corporate
insolvency, the requirement for the fair treatment of the company’s creditors is
sharpened by the fact that, (save in exceptional cases) the company will be dissolved
at the end of the insolvency process so that, if the claim is not subjected to pari passu
treatment by that process, it will not be met at all, It wiil full down what was
described in argument as a black hole, For a claim to qualify for pari passu teatment
it must be a provable debt. Generally speaking, althongh the precise nature of this
requirernent has been the subject of intense debate at the hearing, provable debts arise
only out of matters which have ocourred, or have begun to oceur, prior to the cut-off
date.

A company does not cease to exist merely because it becomes subject to an
insolvency process. Financial liabilities have to be incurred for the benefit of the
process.  Furthermore, Parliament has in specific areas (such as corporation tax)
expressly provided for non-provable liabilities to be payable by companics i
liquidation regardless whether they arise from anything done for the benefit of the
process, In other circumstances, such as rates, the courts have concluded, albeit in the
absence of an express statutory provision, that Parliament intended that certain types
of non-provable debt, usually arising from matters occurring after the cut-off date,
should nonetheless be paid by the company in an insolvency process. This is usually
hecause the statute creating the liability has used criteria for liability which do not
distinguish between persons which are, or are not, in an insolvency process. The
criteria are insolvency neutral.

In Re Toshoku Finance ple (In liguidation) [2002] T WLR 671 the House of Lords
concluded (in relation to a company in liquidation) that such statutory liabilities
constituted liquidation expenses because they were “necessary disbursements” of the
liquidator, for the simple reason that, as Lord Hoffmann put it at paragraph 30:

“There would be little point in a statute which specifically
imposed liabilities upon a company in liquidation if they were
payable only in the rare case in which it emerged with all other
creditors having been paid.” '

The Toshoku analysis has been applied to companies in administration, 1mainky because
of the creation after that decision of a similar expenses regime for such companies: see
Exeter City Council v. Bairstow [2007] BCC 236.
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The primary case of the Regulator and its supporters {(namely that liabilities arising
from the FSD regime were payable as a liquidation or administration expense), was
therefore as follows:

i) Nothing in the FSD regime excluded companies in an insolvency process from
being made targets for the purposes of an FSD or a CN. The criteria for
liability were insolvency neutral. Therefore Parliament intended that liabilities
arising from an FSD and a CN should be paid by such companies.

ii} Financial Labilities triggered by an FSD or a CN issued after the insolvency
cui~off date are not provable debts.

iii) Therefore, since Parliament nonetheless intended that they should be paid, they
st rank as expenses under the Toshoky principle. Otherwise they would fail
into a black hole.

The Administrators challenge this simple analysis in the following way:

i) Although they shrank from suggesting that the ESD regime was wholly
inapplicable to a company in adminisiration or liquidation, they submitted that
the regime was primarily aimed at solvent corporate targels, that the statutory
language made no express reference to targets in an insolvency process, and
that Parliament cannot have intended that the priotity to be afforded to an FSD
or CN liability in the target’s insolvency should be higher than the ordinary
provable debt priotity afforded to the section 75 debt in the insolvency of the
employer. To give super-priority to such potentially large and uncerfain
linbilities would be fatal to the rescue culture.

i) But they acknowledged, and indeed asserted, that liabitities asising from FSDs
or CNs issued after the insolvency cut-off date could not be provable debts.

iif) They submitted that the Toshoku principle was not so inflexible as to require
every non-provable statutory Hability to be recoverable as an expense. Rather,
they submitted, the true principle to be derived from Toshoku was that a
statutory liability was an expense if, but only if, Parliament intended that it
was not merely a lability of a company i an insolvency process, but a
liability which the office-holder was obliged to discharge.

V) Since for a vaviety of reasons Parliament could not have intended FSD
liabilities to have the super-priority of being expenses, it must have been
content for them to be payable ounly after all provable debts had been paid in
tull.

It is no small irony that the primary cases of both camps depended upon an assertion
that financial liabilities arising from post cut-off date FSDs and CNs are not provable
debts, and that the alternative case of the Regulator and its supporters depended upon
asserting the exact opposite. On any view, the question whether such liabilities are
provable debts lies at the heart of all the competing alternatives, and the vigour with
which Mr Sheldon and Mr Moss in particular pursued the submission that they were
provable debts lost none of its force or enthusiasm from the fact that success in that
submission would be fatal to their clients” primary case. In fact, as I have noted, the
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Leliman Trustees were content to be neutral as between expense and provable debt,
even though the Regulator and its other supporters were not.

The above is only a summary of the issues. In particular, it Is not a necessary
conclusion that the priority afforded to a CN must be the same as that to be afforded
to the financiaf consequences of an FSD. Furthermore, the facts of the cases before
the court require the determination of the puzzling issues arising, in relation to

insolvency processes which (like these) began before 5" April 2010, where an

administsation is, or may be, immediately followed by a liguidation.

Nor is there any single logical order in which to address the various overlapping
questions. Ultimately, the court’s task is to weigh up the pros and cons of each of the
rival interpretations and to reach a conclusion as to whick should be preferred. In that
process, although policy plays an important part in a purposive construction of statute,
responsibility for balancing the policy objectives of the insolvency and pension
regimes is, to the extent that they appear to conflict, a matter for Parliament rather
than the couxrt,

I have nonctheless found that the difficult process of balancing the rival
interpretations is considerably simplified by addressing  first the detailed rival
arguments about the effect of the provisions in the Insolvency Act and Rules about
provable debts, and then by identifying the precise meaning and effect of what T have
called the Toshoku principle, in relation to expenses.

The primary statutory provision defining what are provable debts is Rule 13.12 of the
Insolvency Rules 1986. It has been the subject of a number of amendments, and the
version of the Rule in force for the purposes of the insolvency processes of all the
relevant Nortel and Lehman applicant companies is as follows:

“13.12.— “Debt”, “liability” (winding up)

(1) “Debt” in relation to the winding up of a company,
means (subject to the next paragraph) any of the
following—

() any debt or liability to which the company is
subject at the date on which it goes into quidation;

(b) any debt or liability to which the company may
become subject after that date by reason of any
obligation incurred before that date; and

(c) any interest provable as mentioned in Rule

4.93(1).

(2) For the purposes of any provision of the Act or the
Rules about winding up, any liability in tort is a debt
provable in the winding up, if either—

(a) the cause of action has accrued at the date on
which the company goes into lignidation; or
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(b) all the elements necessary to establish the cause
of action exist at that date except for actionable
damage.

(3) For the purposes of reference in any provision of the

. Act or the Rules about winding up to a debt or
liability, it is immaterial whether the debt or liability
is present or future, whether it is certain or
contingent, or whether its amount is fixed or
liquidated, or is capable of being ascertained by
fixed rules or as a matter of opinion; and references
in any such provision to owing a debt are to be read
accordingly.

(4) In any provision of the Act or the Rules about’
winding up, except in so far as the context otherwise
requires, “liability” means (subject to paragraph {3)
above) a liability to pay money or money’s wosth,
including any lability under an enactment, any
fiability for breach of trust, any liability in contract,
tort or bailment, and any liability arising out of an
obligation to make restitution.

(5) This Rule shall apply where a company is in
administration and shall be read as if references to
winding-up were a reference to administration.”

The following points need to be made ebout the amendments. First, sub-rule (2)
about tort liabilities was introduced in 2006 specifically to reverse, on policy grounds,
the outcome of Re T & N Limited (No 2) [2005] EWHC 2870 (Ch). Prior to that

amendment sub-rule (2) provided as follows:

“fqg determining for the purposes of any provision of the Act or
the Rules about winding up, whether any lability in toit is a
debt provable in the winding up, the company is deemed to
become subject to that lability by reason of an obligation
incurred at the timee when the cause of action accrued.”

The result in T & N was that the claims of those who had suffered actionable damage
from asbestosis only after the cut-off date could not prove in T & N’s  ligquidation,
even though the alleged negligence which gave rise to their exposure to that condition
occutred many years previously. Their common law claims fell, however tragically,
down a black hole.

Secondly, sub-rule (5) was introduced in 2003 specifically for the purpose of
extending the definition of provable debts to administration, following the
introduction by the Enterprise Act 2002 of the new style administration which, for the
first time, permitted administrators to call for proof and to make distributions to those
with provable debts. Thirdly, sub-rules (1), (2) and (5) have all been substantially
amended in 2010, but without retrospective effect upon insolvency processes first
instituted before 5% April 2010, so as to provide in clear terms that, where a
liquidation is immediately preceded by an administration, the cut-off date for provable
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debts in the liquidation is the date of the commencement of the administration, rather
than of the liquidation (and vice versa).

Rule 13.12¢1), (3) and (4) are substantially derived from the simifar provisions for
personal bankruptey in section 382(1), (3) and (4) of the Insolvency Act, being re-
enactments of a formula dating back originally to the Bankruptey Act 1869.

Two issues as to the interpretation and application of Rule 13.12 to the FSD regime
fall for determination. The first issue is, in the context of an FSID or CN which (as in
the present cases) is issued after the onset of administration of the target company,
whether any financial obligation arising from either of them is capable of being a
provable debt in that administration.  The second issue, which arises if the first 18
answered in the negative, is if after the issue of an FSD while the target is in
administration it then goes into liquidation before being issued with a CN, the
financial obligation arising from the CN is a provable debt within the meaning of Rule
13.12 in that subsequent liquidation. 1t is common ground that, at least at first
instance and probably in the Court of Appeal, the outcome of the first issue depends
upon whether, within the meaning of sub-tule (1)(b), the target incwrred a relevant
obligation before the onset of the administration.

Put shortly, the alternative case of the Regulator and its supporters is that each target
company incurred a relevant obligation before the cut-off date hecause the FSD
regime is designed to require financial assistance where group structures have
historically been such as to leave the employer with insufficient resources to meet its
pension obligations, by comparison with better resourced companies within the same
group, and in particular where the farget company has received benefits from the
services of the employees of the employer greater in value than the amounts paid to
the employer for the use of those services: see in particular section 43(7)(b) of the
2004 Act. The real objective, so it was submitted, was to require groups to provide
that support in the first place, so that the FSD regime could not be applied to them,
and then to apply the FSD regime only to groups which feil short of tliat obligation in
the first place.

For the Administrators Mr Dicker submitted that this analysis failed on two grounds.
Firstly, nothing in the historic circumstances which might trigger the application of
the FSD regime constituted a legal obligation, ot a breach of a legal obligation, of the
type required by Rule 13.12(1)(b). Secondly, he submitted that since, i any event,
the imposition of a financial obligation under the FSD regime always depended upon
the exercise by the Regulafor of one or more broad discretions, this was on seftled
authority sufficient on its own to prevent any consequential financial obligation from
being a provable debt.

1 therefore turn to the authorities, which begin with Re Smith, ex parte Edwards
(1886) 3 Morrell 179. That was a case on the substantially identical language of
section 37 of the Bankruptey Act 1883, The debtor became banukrupt after entering
into an arbitration agreement with the creditor which provided that the costs of the
arbitration were to be in the discretion of the arbitrator. After the debtor became
bankrupt, the arbitrator made an award, including a costs award, in favour of the
creditor. The Divisional Court held, reversing the County Cowrt judge, that the costs
award was provable in the bankruptey, identifying the contractual submission of the
debtor to the arbitrator’s costs discretion as a sufficient pre-cut-off date legal
obligation.
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In Glenister v.Rowe [2000] Ch 76 the debtor obtained an order striking out 2 claim by
the creditor for breach of trust. The creditor filed a notice of appeal, following which
fhe debtor was made bankrupt. Shorily after the debtor’s discharge, the creditor’s
appeal was allowed, with costs. The creditor then sought to serve a statutory demand
on the debtor for the taxed costs, which the debtor resisted on the grounds that it was a
debt provable in his carlier bankruptcy, from which he had therefore been discharged.
The Court of Appeal ruled in favour of the creditor. The Deputy Judge had ruled that
the creditor’s claim had been a contingent liability at the commencement of the
debtor’s bankruptey within section 382(1)(a) of the Insolvency Act, but rejected a
claim in the alternative based on prior obligation under section 382(1)(b). The case
was therefore argued in the Court of Appeal under section 382(1)(a}, and a last ditch
attempt by the debtor to rely upon section 382(1)(b) was refused, as being too late: see
page 85 C to D per Mummery LJ. Nonetheless he abserved, but without hearing
argument on its merits, that the point would iu any event have failed.

The main bone of contention in the Court of Appeal was therefore whether, regardless
of the presence or absence of a pre-cut-off date obligation, there existed a HLability
within sub-subsection (a) of a futuwre or contingent nature (within the meaning of
subsection (3)) as to which the debtor unsuccesstully relied upon the majority opinion

of the House of Lords in Re Sutherland Dec’d [1963] AC 235, to the effect that -

contingent liability did not necessarily depend upon an antecedent obligation.

Re T&N (No2) (supra) was a case of corporate rather than personal insolvency, in
which a conclusion that a contmon law liability was not a provable debt meant that it
fell down what I have referred to as a black hole, rather than (had the debtor been an
individual) being available for enforcement after the bankrupt’s discharge. The
lengthy and painstakingly careful judgment of David Richards J may be summarised
for present purposes as follows:

i) A conclusion that a non-statutory liability of a company was not provable in its
liquidation lfeft open only the prospect of ifs payment out of any surplus
otherwise available for shareholders: paragraphs 106 to 107. It was not
suggested that the common law Hability was an expense.

i) Although the conclusion that a debt was not provable risked a greater injustice
to the creditors of companies than to the creditors of individuals, that did noet
justify a different inferpretation of provable debts in corperate insolvency from
that laid down by the authorities on provable debts in bankruptcy: see in
particular paragraphs 140 to 141.

iii} Contingent liabilities were a creature of Rule 13.12(1)(b) rather than (a}. In
this respect the judge followed Glenister v. Rowe.

iv) While the negligence of the company might have given vise to a relevant
obligation under Rule 13.12(1)(b), sub-rule (2) in its then form conclusively
postponed the incurring of any obligation in tort until the accrual of the cause
of action.

Two days later, the Court of Appeal gave judgment in R (Steele) v, Birmingham City
Council [2005] EWCA Civ 1824, [2006] 1 WLR 2380, in which a discharged
bankrupt sought judicial review of a decision by the Secretary of State under section
71(1) of the Social Security Administration Act 1992 to recover an overpayment of
jobseeker’s allowance which had occurred before his bankruptcy. His case was that
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the Secretary of State’s determination was a contingent liability at the date of his
bankeuptey, and therefore a provable debt from which he had been discharged. The
case appears to have been argued mainly under section 382(1)a) of the Isolvency
Act, but with an alternative case under sub-subsection (b): see per Sir Martin Nourse,
referring to counsel’s submissions, at paragraphs 10 and 16 respectively.

The Court of Appeal rejected the case under section 382(1)(a) following Glenister v.
Rowe. As to the alternative case, the court held that any original common law
liability to repay the overpaid jobsecker’s allowance was not the origin of the Hability
being pursued after discharge, which was itself created entirely as a result of the
discretionary decision of the Secretary of State to pursue recovery under section 71{1)
of the 1992 Act: see per Sir Martin Nourse at paragraph 16 and per Arden LI at
paragraph 28.

Pausing there, a common feature of both Glenister and Steele was that the liabilities in
question arose as a tesult of the exercise of a discretion, in the first case by a court,
and in the second by the Secretary of State. In neither case was it preceded by, still
less incurred by reason of, an obligation incurred by the debtor before his bankruptcy
for which the discretionary power was created as a means of enforcement, or as a
remedy for breach. Both liabilities arose by reason of the exercise of discretions
conferred ofherwise than by contract. By contrast, in ex parte Edwards, although the
liability also arose from the exercise of a general discretion, that discretionary power
had been conferred by a private arbitration contract to which the debtor was a pazty.

The critical importance of a pre-cut-off date legal obligation, as the precondition for
proving a contingent debt, was emphasised by the High Court of Australia in reiation
to the substantially similar provisions of section 82 of the Bankruptey Act 1966 in
Foots v. Southern Cross Mine Management Pty 1td [2007] HCA 56, [2007] BPIR
1498, at paragraphs 35 to 36. In that case the debtor had fought and lost an action at
trial before becoming bankrupt, but the (probably inevitable) costs order was only
made after his bankruptcy. The High Court held that even fighting and losing at trial
gave rise to 9o refevant pre-cut-off date obligation.

A different conclusion was reached by the Court of Appeal in Haine v, Day [2008]
BEWCA. Civ 626, [2008] BCC 845, in which a company had, shortly before going into
administration, dismissed forty of its employees without prior consultation, contrary
to section 188 of the Trade Union and Labour Relations (Consolidation) Act 1992.
By section 189 the employees were entitled to complain of the lack of consultation to
an employment tiibunal which, if it found the complaint well-founded “shall make a
declaration to that effect and may also make a protective award™. Administration had
intervened, and been followed by liquidation, before the employees made their
complaints and obtained their protective awards. The question was whether those
awards gave rise to provable debts. The judge, Sir Donald Rattee, concluded,
following Steele, that the employer’s failure to consult gave the employees no legal
right to a protective payment. Rather, the protective award depended wpon the
exercise of a discretion by the Employment Tribunal.

The Court of Appeal allowed the employees’ appeal on two grounds, The first was
that the pre-liquidation breach of the obligation to consult was a sufficient legal
obligation under Rule 13.12(1)(b) to give rise to a contingent liability as at the cut-off
date, the relevant contingency consisting of the Tribunal later making the protective
award., The second was that, on the facts, the Tribunal could only exercise its
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discretion in favour of the making of an award, such that it had no real discretion to
refuse to do so: see paragraph 55. The court distinguished both Glenister and Steele
on those grounds aad, at paragraph 87, specifically approved the decision in ex parte
Edwards, citing Baron Pollock’s reference to the arbitration agreement as containing
the necessary pre-cut-off date obligation.

I have already noted that Haine v. Day is of particular importance in the present
context because of the clear recognition by the Court of Appeal of the need to address
questions as to the provability of a debt not merely as a technical problem of
insolvency law, but in the context of the whole of the relevant legislation, including
that which creates the liability, and any underlying EU Directive. At paragraph 7 the
Court said this:

«7  Although the problem arises in the context of msolvency, it
is essentially one of employment law, and particularly
employment law in the context of an EU Directive. It seems
that before Sir Donald the case was argued primarily as a
technical problem of insolvency law rather than in the context
of legislation intended to implement an EU Directive. Iad the
case been argued before him in the way in which it was argued
before us, we think it at the lowest possible and, in reality
probable, that he would have reached a different conclusion.”

In Casson v. Law Society [2009] EWHC 1943 (Admin) the Administrative Court
(Richards LY and Maddison. J} sought to reconcile Glenister, Steele and Haine v. Day
in relation to a lability of a soliciter to pay compensation to a client for pre-
bankruptey inadequate professional services, made the subject of a compensation
award by an adjudicator after his discharge. At paragraph 36 Maddison J (with whom
Richards LJ agreed) said this:

“The cases of Glenister and Steele, though inevitably based on
their own facts, established a consistent principle of general
application that where a court or tribunal has a discretion
whether or not to make an award, any sum awarded in the
exercige of that discretion does not exist as a debt or liability
until the award is made. That principle was not affected by the
decision of the Coust of Appeal in Haine. The Court of Appeal
in that case was concerned that principles of EU law in relation
to collective redundancies should be implemented by the law of
the UK. It considered it unreal to describe the making of a
protective award in the circumstances of that case as depending
on the exercise of a judicial discretion. The Court of Appeal
carefully distinguished the cases of Glenisier and Steele, and
left untouched the general principle emerging {rom those cases
to which I have referred.”

For completeness, 1 should mention that in El Ajou v. Stern [2006] EWHC 3067 (Ch)
Kitchin J held, applying Glenister, that a claim based upon a post bankruptey award of
interest under section 35A of the Supreme Court Act 1981 did not create a provable
debt in the bankrupicy, while in T&N_(No 3) [2006] EWHC 1447 (Ch) David
Richards J decided that a discretionary assessment of the amount of contribution
pursuant to section 2 of the Civil Liability (Contribution) Act 1978 was discretionary
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only as to quantum, so that it did not prevent the contribution liability from being a
provable debt: see paragraphs 71-2.

The most recent decision (so far as counsel were aware) on the meaning of provable
debts is Unite (the Union) v. Nortel Networks UK Limited [2010] EWHC 826 (Ch},
[2610] BCC 706, a decision about the administration of NNUK which began on 14t
January 2009, On 30" March 2009 the Administrators terminated the employment of
a number of NNUK’s employees, and 37 of them commenced proceedings in the
Tndustrial Tribunal in Northern Ireland, for protective awards, nafair dismissal, breach
of contract and discrimination. On a contested application for permission to pursue
the claims during the administration moratorium, it was relevant for the judge (Norris
7} to decide whether those claims constituted provable debts. He decided that ali of
them did. ‘The breach of contract claim arose out of the obligation in each contract of
employment, even though the breach oceurred after the cut-off date. The claims for
unfair dismissal and discrimination were analysed as claims based on statutory
obligations imposed on NNUK in favour of each employee from the moment of the
commencement of his or her employment, it being, again, irrelevant that the breaches
of those statutory obligations all occutred after the cut-off date: see paragraph 25(b) to
(d) inclusive. After a concise review of Glenister, Steele, Haine v. Day and Casson,
the judge continued, at paragraph 33 as follows:

“[ am not in any doubt about the matter: but if T were, I think
the court should incline towards restricting the category of
claims which are not provable. The consequence of the claims
ot being provable in bankruptey in Glenister (above) Steele
(above) and Casson (above) was that the glaims could still be
pursued against the discharged bankrupt. But a company does
not survive its liquidation: so if a claim is not provable in the
liquidation it is completely irrecoverable. It does not seem to
me desirable (especially in relation to employees) to create a
category of claim whick cammot be dealt with in the insolvency
process and is otherwise irrecoverable.”

It is difficult to treat that considerable line of authority as speaking eafirely with one
voice. In particular, it is difficult to see how there can be a “consistent principle of
general application that where a court or tribunal has the discretion whether or not to
make an award, any sum awarded in the exercise of that discretion does not exist as a
debt or a liability until the award is made” (Casson) in the light of the approval given
in Haine v. Day to the decision in ex parte Edwards, in which the arbitral tribunal’s
costs discretion was just as general as the court’s discretion as to costs in Glenister.
Similarly, it is difficult to see how Notris I’s view that the creation of an employment
relationship by contract means that, from then on, all the employer’s statutory
obligations are sufficient to render claims arising from a post cut-off date breach of
them provable debts, squares with the much more guarded analysis in Haine v. Day,
in which it was the pre-cut-off date breach of the employer’s statutory obligation
which was treated as the relevant obligation for the purposes of Rule 13.12(1){b),
rather than the mere existence of the obligation.

It is however clear (and not in dispute) that the combined effect of Glenister and
Steelc is that without a qualifying legal obligation under sub-paragraph (b), there can
be no contingent liability under sub-paragraph (2} sufficient to constitute a provable

P.102



MR JUSTICE BRIGGS In the Matter of Nortel GMBH & ors
Approved Judgment

98.

99.

100.

101.

102.

debt, short of aa appeal to the Supreme Court based upon the analysis of the majority
in Re Sutherland.

Mr Sheldon for the Nortel Trustees sought valiantly to persuade me that both
Glenister and Steele were cases only about the bankruptey equivalent of Rule
13.12(1)(a), so that nothing in either of those cases binds this court in relation to the
analysis of a qualifying obligation under sub-rule (b). While I agree with him in
relation to Glenister, [ consider that Steele clearly is binding authority because it dealt
with the alternative case there advanced under section 382(1)(b). Both Sir Martin
Nourse (at paragraph 16) and Arden LJ (at paragraph 28) rejected the case advanced
under subsection (b). More generally, and in particular when Arden LI’s observations
at paragraphs 22 to 24 are faken into account, I consider it clear that the obligation to
which recourse may be had under Rule 13.12(1)(b) must be both a legal obligation
(whether contractual or statutory), and one which gives rise to the liability relied
upon. [t must, on any interpretation of subrule (b) be an obligation owed by the
insolvent person itself.

Mr Sheldon submitted that the circumstances which would ordinarily justify the
imposition of the FSD regime constituted an a fortiori case of pre-cut-off date
obligation, by comparison even with Unite (the Union) v. NNUK. The beneficiaries
of the pension fund, to the trustees of which a debt arises under the FSD regime, are
all pre-cut-off date employees of the group, and it is conduct by the employer and the
target companies prior to the onset of insolvency (such as the under-funding of, and
receipt of benetits from, the employer) which ordinarily justifies the imposition of an
FSD. The FSD regime impléments two European Directives.

That may be so, but there are in my judgment at least two fatal obstacles to the
recognition of any qualifying obligation under Rule 13.12(1)}b) in such
circumstances. The first is that, pending the issue of an FSD, the only obligations,
contractual or statutory, owed to the employee beneficiaries of the pension scheme, or
to the scheme trustees, are owed by the employer. It is indeed precisely because of
the absence of any equivalent contractual or statutory obligations owed by the target
companies that the novel FSD regime was created to plug the gap. The first ground
upon which the Court of Appeal in Haine v. Day distinguished Glenister and Steele i3
therefore absent. A€ the very highest there was, perhaps, a moral obligation on the
targets to provide proper support fo the employer in conpection with the pension
scheme, or a commercial incentive to do so by way of minimising the risk of being
subjected to the FSD regime in the future, but not a legal obligation.

The second obstacle is that by no stretch of the imagination can the complex and
sophisticated discretionary process created by the FSD regime be described as one in
which the Regulator has no real diseretion not to issue an FSD or a CN against a
target. Accordingly the second ground by which the Court of Appeal in Haine v. Day
distinguished both Glenister and Steele is equally missing.

I have not reached that conclusion without an acute sense of discomfort. There is to
my mind real force in Norris I’s analysis of the purpose of the provable debt regime in
the paragraph from Unite (the Union) which I have quoted, in particular if the
inability to recognise, as provable debis, claims arising out of the pre-cut-off date
conduct of an insolveni company means that those claims fall into a blacl hole.
Furthermore, Noreis I’s conclusion that provable dehts should be given as wide an
interpretation as possible is nothing new. As long ago as 1871 James L] described the
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policy behind the widening of the definition of provable debt in the Bankruptey Act
1869 as follows, in Re Hyde (1871) LR 7 Ch App 28 at 31-32:

“The broad purview of this Act is, that the bankrupt istobe a
freed man — freed not only from debts, but from contracts,
liabilities, engagements and contingencies of every kind. On
the other hand, all the persons from whose claims, and from
liability to whom he is so freed are to come in with the other
creditors and share in the distribution of the assets.”

One view of the many cases which have sought to establish an intelligible and clear
dividing line between provable and non-provable debts since then is that the desire for
certainty has over many years come to obscure that policy objective. It is, for
example, incomprehensible on any purposive view why a post cut-off date costs
award arising from a trial lost by the debtor before the cut-off date should not be a
provable debt, whereas a costs award by an arbitrator should be, even where the
arbitration was itself conducted after the onset of the debtor’s bankruptey. But these
are, alas, matters to be addressed either by Parliament, by the Insolvency Service
(which initiates changes (o the Rules), or by a higher court.

My conclusion that an FSD issued after the commencement of the applicant
companies® administration cannot give rise to a provable debt in that administration
pursuant to the insolvency regime makes it necessary to consider the question whether
an FSD issued to a target while in administration would give rise to a provable debt in
any subsequent liquidation of the target which followed that administration. The case
of the Regulator and its supporters that it would do so runs along the following lines:

i) Tn velation to that subsequent liquidation,. the issue of the FSD would impose a
pre-cut-off date legal obligation on the target.

i) A CN issued after the commencement of that subsequent liquidation would be
a means of enforcement of that obligation on a recalcitrant FSD target.

iii) Therefore a CN debt created after the liquidation cut-off date would be a
contingent Hability as at the cut-off date itself, under Rule 13.12(1Xb).

iv) Nothing in Rule 13.12, in the form applicable to any subsequent liquidation of
the applicant targets would have effect such that the cul-off date for those
tiquidations was any earlier than the onset of those lignidations.

V) The post April 51 2010 version of Rule 13.12 would have precisely that effect,
but the transitional provisions in Schedule 4 to the Insolvency (Amendment)
Rules 2010/686 provide at paragraph 1(7) that they do not apply to a
lignidation occurring after April 2010, even if it is immediately preceded by an
administration taking effect prior to that date.

To that formidable (if technical) argument Mr Dicker for the Administrators advanced
two obstacles. The first was that even the issue of a CN depends upon the exercise of
a general discretion by the Regulator: see section 47(3) and (4) of the 2004 Act,
thereby falling foul of the supposed general principle established in Glenister and
Steele, and recognised in Casson. The second obstacle is that the amendments to Rule
13.12 designed to replace the liquidation date with the administration date as the cut-
off date for a liquidation immediately preceded by an administration were only
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omifted from the eariier amendments in 2003 by an obvious mistake, which the court
can and should itself deal with by a purposive construction of the pre-2010 version of
Rule 13.12, so that, in effect, it should be read and construed as if it had always
contained, from 2003, provisions substantially the same as those belatedly introduced
in 2010. :

Tn my judgment, if an FSD is issued to a target compaiy while in administration, and
a CN is issued to the same target after the administration had been immediately
followed by a liquidation, then the CN would create a provable debt in that target’s
liquidation. My reasons follow.

First, 1 do consider that the issue of an FSD imposes a legal obligation, albeit of an
vnusual kind, upon the target company of which the beneficiaries are the scheme
members employed by the associated employer company, represented by the scheme
trustees.  The legal obligation is to secure the provision of financial support for the
scheme by arrangements which are reasonabie in the ecircumstances: see sections

43(3) and 45(3) of the 2004 Act. The ESD is, in short, precisely that which converts

what may have been a previous moral obligation or commercial incentive into a legal
obligation of the requisite type for the purposes of Rule 13.12(1)(b).

Secondly, I am not persuaded that the undoubted discretion whether or not to issue &
CN, conferred on the Regulator by section 47(3) of the 2004 Act is sufficient to
deprive what section 49(3) describes as the consequential “debt due from the person
(o the trustees or managers of the scheme” of the status of a provable debt. In my
judgment it comes on the same side of the difficult dividing line as is occupied by the
artbitrator’s costs discretion in Re Edwards and the Tribunai’s discretion in Haine v.
Day. This is not so much because it is a discretion only capable of being exercised
one way, but because the discretion is in terms about how to deal with a previous noa-
compliance with the pre-existing legal obligation: see section 47(1} of the 2004 Act.
While it is true that, read literally, section 47(1) speaks in terms of non-compliance
with an FSD generally, rather than necessarily by the intended target of the CN, 1
consider it clear from a reading of sections 47 to 50 as a whole that the Regulator’s
focus in relation to the contemplated target of a CN will inevitably be upon the extent
of that target’s non-compliance with the FSD: see in particular section 47(4)(a) and
(d), section 49(8) and section 50(9).

Put another way, I consider that the two grounds given in Haine v. Day for
distinguishing both Glenister and Steele arc each seff-sufficient. Where, as in Haine
v. Day and the present case, the discretion arises in the context of the enforcement of
compliance, or the provision of a remedy for non-compliance, with a pre-existing
fegal obligation, then Rule 13.12(1)(b) is satisfied. Where by contrast it is the
affirmative exercise of the discretion which first creates any legal obligation of the
relevant type (as in Glenister, Steele and Foots v. Southern Cross) then its existence
necessarily prevents a provable debt arising under Rule 13.12, even if the discretion is
exercised by reference to matters which occurred prior to the cut-off date. 1 also

consider that this anajysis plainly better serves the underlying rtationale for the -

provable debt regime, as explained by Notris J in Unite (the Union} v. NNUK.

I do not consider that I am bound by Glenister or Steele, still less by Casson, to reach
a contrary conclusion. In Glenister there was no pre-cut-off date legal obligation. In
Steele the ouly possible legal obligation was a pure cOmmoR law duty to make

restitution which was not the obligation which gave rise to the liability in question.
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To the extent that my conclusion is incompatible with the analysis in Cagson of the
ratio of Glenister and Steele, I am not bound by it and, with great respect, I do not
agree with it.

Mr Dicker’s submission that I should construe the pre-2010 version of Rule 13.12 as
if it had always provided for an administration cut-off date in the context of proof of
debts in an immediately following liquidation calls for further analysis. Proof of debt
and disteibution to creditors within administration was introduced by the Enterprise
Act 2002. This led directly to the amendment of Rule 13,12 by the addition of sub-
paragraph (5), to which I have already referred.  The Enterprise Act also introduced
the facility for a company to move from administration iato tiquidation, and from
liquidation into administration. This led to further amendments to the regime for
quantification and proof of debt, in the Insolvency (Amendment) Rules 2005 (SI 2005
No 527).

In an Bxplanatory Note, described in its heading as not being part of the Rules, the
Insolvency Service said this:

“As a result of the changes made to the law on administration
by the Enterprise Act 2002 (c40) a company can move
between  lquidation and  administration  or  between
administration and liquidation.  Both of these procedures
enable creditors to prove their debts at the date of the
administration or liquidation respectively. By way of
clarification of the existing rules, the amendments provide that
the relevant date is the date of the first insolvency procedure
commenced. The Rules affected are:-

« Rules 2.86, 2.87, 2.88, 2.89, 4.91, 4.92, 4.93 and 4.94”

Patt 2 of the Rules concerns administration procedure. Part 4 concerns winding up.
Rules 2.6 and 4.91 both concern the debts in foreign currency, and provide for
conversion into sterling on the relevant cut-off date. Rules 2.87 and 4.92 concern
periodic payments, which are provable in relation to amounts due and unpaid up to
the relevant cut-off date. Rules 2.88 and 4.93 concern interest, and prohibits proof of
interest in respect of any period after the relevant cut-ofl’ date. Ruies 2.89 and 4.94
concern future debts, and enable a creditor to prove for such a debt even if not due on
the relevant cut-off date. In each case, the amendments introduced in 2005 do, as the
Explanatory Note states, provide that, in relation to any proof of debt in an insolvency
process (be it liquidation or administration) which is immediately preceded by the
other type of insolvency process (administration or liquidation) the cut-off date is that
applicable to the first of those two consecutive insolvency processes,

Foreign currency, periodical payments, interest and future debis may fairly be
described as subordinate parts of the proof of debt regime. Inexplicably, the 2065

Amendments made no equivalent adjustment to the main rule concerning proof of
debt, which is of course buried away in the interpretation section, at Rule 13.12.
took five years before an equivalent amendment was made to Rule 13.12, in the form
of Schedule 1 to the Insolvency (Amendment) Rules 2010, to which 1 have already
referred.  Furthermore, although many of the amendments infroduced in 2010 wete,
by the transitional provisions in paragraph 2 of Schedule 4, made applicable quasi-
retrospectively to all insolvencies, even if commenced before April 2010, the
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amendments to Rule 13.12 were made applicable only where the first of two
consecutive insolvency processes commenced after that date.

The failure to amend Rule 13.12 in 2005, coupled with the non-retrospectivity of the
2010 amendment, is at least odd in relation to companies first going info successive
insolvency processes between those two dates. Rule 13.12 unmistakably
contemplates that, in the subsequent process, the relevant cut-off date is the
commencement of that process, whereas the 2003 Amendments contemplate that, for
particular aspects of the process of proof and quantification, the relevant cut-off date
is that applicable to the earlier process. I can think of no obvious reason for having
two different cut-off dates in relation to the same process of proof.

Mr Dicker for the Administrators suggested that I should take the bull by the horns
and construe Rule 13.12, as from 2005, as if it had always contained the amendment
infroduced non-retrospectively in 2010, on the ground that the failure to mntroduce it
earlier was an obvious deafting mistake, He referred me to the following passage in
Lord Nicholls’s speech in Inco Burope Limited v. First Choice Distribution [20007 1
WLR 386, at 592

“l¢t has long been established that the rote of the courts in
construing legislation is not confined to resolving ambiguities
in statutory language. The court must be able to comrect
obvious drafting errors. In suitable cases, i discharging its
interpretative function the court will add words, or omit words
or substitute words. Yome notable instances are given in
Professor Sir Rupert Cross’s admirable opuscule, Statutory
Interpretation, 39 ed. (1995), pp. 93-105. He comments, at p.
103

“In  omitting or inserting words the judge is not really
engaged in a hypothetical reconstruction of the intentions of
the drafter or the legislature, but is simply making as much
sense as he can of the text of the stattory provision read in
its appropriate context and within the limits of the judicial
role.”

This power is confined to plain cases of drafting mistakes. The
cotrts are ever mindful that their constitutional role in this field
is interpretative. They must abstain from any course which
might have the appearance of judicial legislation. A statute is
expressed in language approved and enacted Ly the legislature.
So the courts exercise considerable caution before adding or
omitting or substituting words. Before interpreting a statute in
this way the court must be abundantly sure of three matters: (1)
the intended purpose of the statute or provision in question.; (2)
that by inadvertence the draftsman and Pactiament failed to
give effect to that purpose in the provision in question; and (3)
fhe substance of the pravision Parliament would have made,
although not necessarily the precise words Parliament would
have used, had the ervor in the Bill been noticed. The third of
these conditions is of crucial importance.  Otherwise any
attempt to determine the meaning of the enactment would cross
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the boundary between construction and legislation: see per
Lord Diplock in Jones v. Wrotham Park Sertled Bstates [1980]
A.C. 74, 105-106. In the present case these three conditions are
fulfiled. '

Sometimes, even when these conditions are met, the court may
find itself inhibited from interpreting the stafutory provision in
accordance with what it is satisfied was the underlying
intention of Parliament. The alteration in language may be too
far-reaching. In Western Bank Ltd v. Schindler [1977] Ch. 1,

18, Scarman [.J. observed that the ingertion must net be too
big, or too much at variance with the language used by the
legislature, Or the subject matter may call for a strict
interpretation of the statutory language, as in penal legisiation.”

Sorely tempted though I am to accede to Mr Dicker’s invitation, 1 do not consider that
it would be a permissible exercise of the court’s interpretative function. My reasons
follow.

First, while I think it probable that the failure to amend Rule 13.12 in 2005, in the
form subsequently achieved in 2010, was a mistake, the result was that, viewed as a
distinct (and very importanf) provision in the Rules, Rule 13.12 was simply not
amended at all in 2005, On its face, it continued to make exactly the same provision
as to cut-off date both in administration and liquidation as it had done since 2003,
when sub-paragraph (5) was added. The conclusion that the omission of any
amendment was a mistake derives only from an appreciation of the purpose behind
the amendments to Patts 2 and 4 of the Rules, as explained by the Explanatory Note,
This is not therefore a question of correcting a drafting mistake in an amendment
actually made to Rule 13.12, but rather the insertion of & whole new and impostant
provision which is, quite simply, not there.

Secondly, the altesation in language required by Mr Dicker is, as is apparent from the

widespread amendments to Rule 13.12 actually introduced in 2010, very far reaching
in its effect. Rule 13.12 is the primary rule governing the identification of the cut-off
date for the purposes of proof in insolvency processes. To construe the primary rule
as having been implicitly amended by reference to amendments made only to
subsidiary aspects of the same regime would be, to my mind, to allow the tail to wag
the dog.

Thidly, although 1 think that the omission was probably a mistake, [ am by no means
“abundantly sure” of that, which is the requisite standard laid down by Lord Nicholls.
It may be that the very experienced and sophisticated draftsman of the 2005
Amendments (within the Insolvency Service) thought it sensible first to prescribe a
unified cut-off date in relation to particular aspects of the proof of debt regime, and
leave a wholesale amendment of the primary fule to be decided upon after reviewing
the feedback about the cautious start, in the light of experience.

Fourthly, there is in my view a subtle dividing line between dealing with drafting
mistakes by consteuction, which is a task for the court, and dealing with them by
subsequent amendment, which is a task for the legislature. In my judgment the
present task falls clearly on the legislative side of that dividing line. The statutory
provisions in question consist of important parts of a highly sophisticated and
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technical code set out in rules which have to be applied on a daily basis by busy
insolvency practitioners who ought, i principle, to be entitled to tead the rules and
apply them in accordance with their language, at least whete it is unambiguous. Rule
13.12, in its pre-April 2010 form, is ynambiguous in that respect. It clearly provides
that the cut-off date in a liquidation, and in an administration, is in each case the date
of fhe commencement of thal insolvency process. No ordinary process of
construction would lead to the conclusion that, where for example liquidation
immediately follows an administration, proof in that liquidation is governed by the
admiinistration cut-off date. On the contrary, a careful comparisot: between Rule
13.12 and the amended rules in Parts 2 and 4 to which I have referred would suggest
that the legislature had quite deliberately made a cautions and limited alteration to the
general principle, in relation only to specific aspects of the proof regime.

[ have no doubt that there will have been numerous cases between 2005 and 2010 of '

administrations followed by liquidation, in which the liquidators have dealt with
creditors’ claims upon the basis that the relevant cut-off date was the commencement
of the liquidation, as unambiguously described by Rule 13.12 in its then form. The
decision not to make the 2010 Ameadments to Rule 13.12 applicable to existing
insolvency processes demonstrates to me that the draftsman (and therefore the
legislature) must have thought so as well, and proceeded on the basis that, from 2005
until 2010, Rufe 13.12 did indeed mean what it clearly said.

To treat Rule 13.12 as having always contained, since 2005, the 2010 Amendmenls
would, in relation to such intervening insolvency processes, Cause an unacceptable
degree of potential chaos. In particular, creditors to whom distributions were made on
an assumption that their common law claims satisfied Rule 13.12 because they flowed
from obligations incurred before the liquidation cut-off date, might find themselves
subjected to recovery claims by reference to a conelusion about construction which,
by backdating the cut-off date to the commencement of any immediately prior
administration, left them out in the cold, Similatly, statutory creditors whose claims
were, under the Toshoku principle, converted from provable claims to expense claims
(such as local authority rates creditors) upon the cut-off date, but who received a
small dividend in respect of liabilities falling due between the onset of administration
and the commencement of a subsequent liquidation, would be enabled to claim that
the earlier administration cut-off date now declared to be applicable to their claims, as
a matter of necessarily retrospective construction of Rule 13.12, meant that they had
all been underpaid. The non-retrospectivity of the 2010 Amendments neatly deals
with all those difficulties. It would in my judgment be irresponsible for the court, by
a process of construction, now to interfere with that sensible result.

Mr Dicker submitted that orthodox principles of construction required the 2005
Amendments, and their effect on the Insolvency Rules as a whole, to be addressed
without regard to what the legislature later did in 2010. That may be strictly true, but
the legislature’s approach to the 2010 Amendments demonstrates to my mind, even if
only by way of example, why there is that dividing line between the cowt’s and the
legistature’s responsibilities in relation to the correction of mistakes.

I have thus far set out in detail what 1 conceive to be the relevant technical insolvency
rules as to provable debt, both now and (since they have not significantly changed
since 1865) in 2004, They form the main part of the necessary backdrop fo the
insolvency priority aspect of the interpretation of the FSD regime. I have also
described, as the second part of that necessary backdrop, the consequences, from a
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techmical insolvency perspective, of a debt being neither provable nor an expense. As
described by David Richards J in T & N (No 2), it could be pursued only in the vety
unlikely event that there was a surplus available after payment in full to all unsecured
ereditors.  That is what [ have called the black hole, although on analysis it might
perhaps better be described as a dark grey hole.

Since no one suggests that financial liabilities arising from the FSD regime could
possibly be preferential debts, the remaining part of the necessary backdrop is that
part of the technical insolvency regime which deals with liquidation expenses. As {0
this, there was also a keen and protracted debate between counsel as to the precise
meaning and effect of the House of Lords® decision in Toshoku. That decigion was
handed down in February 2002, and nmst be taken to have formed a relevant part of
Parliament’s understanding of the technical insolvency legislation when formulating
the FSD regime in 2004.

127.

128.

The issue between counsel may be summarised as follows. For the Regulator and its
supporters, it was submitted that the House of Lords laid down a clear and simple rule
that, wherever statute created a monetary liability which applied either expressly to a
company in liquidation, or to a company regardless whether it was or was not in
liquidation (and now, after Exeter v. Bairstow, administration), then if that obligation
was not a provable debt, it must be a liquidation (or administration} expense.

Yor the Administrators Mr Trower and Mr Dicker both submitted that the true
principle was narrower than that. It was not sufficient that the statutory liability
should merely be a liability of a company in an insolvency process, and not provable.
Tt must also be capable of being described as a “pecessary disbursement”. [t will be
an expense of that type if, but only if, Parliament can be shown to have mtended that
the debt should not merely be a liability of a company in an insolvency process, but
also payable by the company while in that insolvency process, and therefore payable
by the office-holder (liquidator or administrator) with all the super-priority
consequences that would flow from that analysis. ‘The Administrators maintain that
ihis has been identified as the true ratio of Toshoku by two subsequent first instance
cases in the Companies Coutt, namely re Allders Department Stores Limited [2005]
EWHC 172 (Ch); [2005] BCC 289 by Lawrence Collins [ and Exeter v, Bairstow
(suprd) by David Richards J. It is submitted that 1 should therefore follow those two
decisions, unless convinced that they are wrong.

The issue in Toshoku was whether the list of liquidation expenses in Rule 4.218(1)
was determinative of what was a liquidation expense (as the Crown submitted) or was
merely an “outer envelope within which expenses were contained” (as submitted for
the liquidators): see and contrast paragraphs 5 and 12. It was common ground in the
House of Lords (but not in the courts below) that, as a matier of construction, the
relevant liability to corporation tax fell within Rule 4.218(1)(m): see paragraphs 10
and 11, The question was whether this compelled the liquidator to pay that tax as an
expense, of merely gave rise to a second question, namely whether it also had to pass
a judge-made test which Nicholls LJ in Re Atlantic Computer Systems ple [1992] Ch
505, at 520, called the “liquidation expenses” principle: see again paragraph 12. The
House of Lords held that no such second question arose, expressly overruling Re
Atlantic Computer Systems plc (on this point) and Re Kentish Homes Limited [1993]
BCLC 1375,
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The statufory liability under review in Toshoku was one of that type in relation to
which, as 1 have already described, Parliament expressly directed its mind to the
question whether the liability should be paid by a company in liquidation. So was the
liability to pay corporation tax on chargeable gains arising in the winding up,
reviewed in Re Mesco Properties Limited [1979] 1 WLR 558 by Brightman | which,
at paragraph 42 in Toshoku, Lord Hoffmann adopted as the basis for his opinion. He

continued:

“The statute expressly enacts that a company is charpgeable to
corporation tax on property of gains arising in the winding up.
It follows that the tax is a post-liquidation lability which the
lignidator is bound to discharge and it is therefore a “necessary
disbursement” within the meaning of the Insolvency Rules.”

I cousider that Lord Hoffmann used the expression “post-liquidation lability” as
meaning a Hability which, because it arose after the cut-off date, was not a provable
debt within the meaning of Rule 13.12.  Thus far, Lord Hoffmann’s speech is
consistent with either of the rival interpretations of it advanced before me.

But Lord Hoffimann’s reasoning deserves closer inspection. The Crown’s submission
was that: “it is a sum which by statute is payable by a company in respect of profits or
gains arising during a winding up. The tiquidator is obliged to pay it. Itis therefore a
“necessary disbursement” which the liquidator has to make in the course of his
administration, That is an end of the matter.” (paragraph 7). At paragraph 8 Lord
Hoffmann described that approach as supported by high authority, beginning with Re
Mesco Properties Limited. At paragraphs 29 and 30 he identified from Exhall Coal
Mining Co Ltd 4 De G J & § 377 and Lundy Granite Co LR6 Ch App 462 a principle
which was:

“One which permits, on equitable grounds, the concept of a
Hability incwred as an expense of the liguidation to be
expanded to include Habilities incurred before the liquidation in
respect of property afterwards retained by the liquidator for the
benefit of the insolvent estate.”

He continued, in paragraph 30:

“Tt was not, however, a general test for deciding what counted
as an expense of the liquidation. Expenses incurred after the
liquidation date need no further equitable reason why they
should be paid. Of course it will generally be true that such
expenses will have been incurred by the liquidator for the
purposes of the liquidation. It is not the business of the
liquidator to incur expenses for any other purpose. But this is
not at all the same thing as saying that the expenses will
necessarily be for the benefit of [#he] estate. They may simply
be liabilities which, as liquidator, he has to pay. For example,
there will be the fees payable to fund the Insolvency Service,
ranking as paragraph (c) in Rule 4.218(1), where the benefit to
the estate may seem somewhat remote. There would be little
point in a statute which specifically imposed liabilities upon a
company in liquidation if they were payable only in the rare
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case in which it emerged with all other creditors having been
paid.”

At paragraphs 31 to 34 he tested that analysis by reference to established authorities
on rates, where liability depends upon rateable occupation, pursuant to statstory
criteria which make no express reference to whether a company i5, or is nof, in
liguidation. He noted that the decision of Kay J in Re Watson Kipling & Co (1883)

23 Ch D 500 that liability for post cut-off date rates depended on the Lundy_Granite
principle had been overruted in Re National Arms and Ammunition Co (1885) 28 Ch
D 474, at 480 and 482 which was itself followed in Re Blazer Fire Lighter [1895] &

Ch 402. At paragraph 34 he concluded, by reference to examples of cases in which a
company had remained, after the cut-off date, in rateable occupation otherwise than
for the benefit of the insolvent estate that:

“The rates would have been an obligation incurred after the
liquidation which (unlike the rent) was not provable and was
therefore payable in full.” (my underlining)

He concluded his analysis of the authorities by reference to Re Kentish Homes
(suprd) in which the liability in question was a post-liqnidation liability to community
charge on empty flats. Again, the statute made no express reference to whether the
liability was paysble by a company in liquidation, but it was common ground in Re
Kentish Homes that the company was the chargeable person in respect of the relevant
flats for the period in question (paragraph 40), and that this was the criterion for
liability. Applying the Lundy Granite principle, Sir Donald Nicholls V-C concluded
that, because the flats were merely owned by the company, and had not in any sense
been retained or used for the benefit of the liquidation, the community charge was not
a liquidation expense. In concluding that Re Kentish Homes should be overruled,
Lord Hoffmann said this at paragraph 41:

“In the first place, the question of whether the comummity
charge should count as an expense of the liquidation was not a
matter for the judge’s discretion. It depended upon whether it
came within one of the paragraphs of Rule 4.218. In my
opinion if, as was common ground, the company was the
chargeable person, it was a necessary eXpense which came
within (m). If, therefore, the liquidator had sufficient assets
after satisfying the Habilities coming within paragraphs {a) to
(1), he was obliged to pay it. Secondly, the Lundy v. Granite
Co principle had no relevance. The liability did not arise out of
a pre-liquidation obligation. If it came within the language of
paragraph (m), it was a liquidation expense.”

I consider that in overruling Re Kentish Homes, Lord Hoffmann cleatly did not regard
the question whether a statutory liability was a necessary disbursement, and therefore
an expense, as turning on the question whether the statutory language imposing the
liability made express reference to it being payable by a company in liquidation. It
was sufficient for Lord Hoffimann’s analysis that the statute imposing the community
charge, like the statutes imposing a liability for rates, merely defined the person liable,
without any reference to liguidation, as the person chargeable by virtue of its
ownership of the property (community charge) or the person in rateable occupation
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(vates). It was enough that the statute imposed a liability on a compaay, whether or
not in lquidation.

Loed Hoffmann concluded with a comment upon the submission of counsel for the
liquidators that, both in the instant case and more generally, the imposition of post-
liquidation liabilities as [iquidation expenses was capable of causing injustice. At
parageaph 45 he said:

“The injustice, if any, does not arise because liabilities imposed
upon a company in liquidation have priority as expenses of the
liquidation, but because it may be unjust to impose certain
liabifities upon companies in liquidation.”

After reference to liabilities under environmental legislation, and by reference to Re
Mineral Resources Limited [1999] 1 All ER 746, he concluded at paragraph 46:

“In my opinion, the question of whether such Habilities should
be imposed upon companies in liquidation is a legislative
decision which will depend upon the particular liability in
question.”

Pauging thers, my reading of Lord Hoffmann’s speech is that, although on the
particular facts in Toshoku the statutory liability was imposed expressly on 2
company in liquidation, he regarded the “necessary digbursements” category of
liquidation expense as including all statutory Labilities imposed on a company in
liquidation whether expressly, of by a criterion for liability (such as rateable
occupation or property ownership) which made no distinction between companies
which were, and were not, in liquidation. It remains to consider whether my
interpretation is to be displaced by the analysis in Allders, and in Exeter v. Bairstow.

The question in Allders (supra) was whether, if administrators of companies in a
group terminated contracts of certain company employees, the consequential
redundancy and unfair dismissal liabilities imposed by statute would be expenses of
the administration. Mt Trower and Mr Sheldon, both of whom appeared in Allders,
told me that the administrators needed, and indeed obtained, the court’s directions as a
maiter of urgency. The administrators had only been appointed on 26™ January and
4" frebruary 2005 respectively, and judgment was delivered on 16™ February 2005

At paragraph 20 Lawrence Collins J noted that, pursuant to paragraphs 9 t 16 of
Schedule 6 to the Insolvency Act, certain liabilities to employees are treated as
preferential debts, (including protective awards), but only in respect of the period of
four months before the cut-off date. At paragraph 21 he noted that liabilities payable
by virtue of paragraph 99 of Schedule Bl to the Insolvency Act in priority to the
administrators’ expenses are those liabilities adopted by the administrators after
fourteen days from appointment and which are “wages or salary”. He concluded that
neither the redundancy nor unfair dismissal payments were wages ot salary.

He then decided the question before him in paragraph 24, almost every sentence of
which is relied upon by the Administrators in their various submissions, and it is
therefore worth quoting in fall:

“I do not consider that the statutory liabilities for redundancy
payments or unfair dismissal claims would be “necessary
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disbursements” for the purposes of .2.67(1)(f). First, it would
be inconsistent with the scheme of the legislation if the
payments referred to in Sch.6 were to he treated as preferential,
and yet all other employee-related payments are to be paid as
an expense of the administration. That would be to give the
Sch.6 payments (which include protective awards) a lesser
priosity than other types of payments, when the policy appears
to have been to give them a greater priority. Secondly, there is
nothing in my judgment in Re Toshoku Finance (UK) ple
[20021 B.C.C. 110 [2002] 1 WLR 671 which requires a
different conclusion. It is not the rario of that case that any
liability imposed on a company which is not provabie as a debt
is thereby rendered a “necessary disbursement”. The context in
which Lord Hoffmann referred to the fact that certain debts
could not be proved shows that he was justifying the treatment
of certain debts as expenses, and not offering a definition of
what Habilities were disbursements. Even if that were the
crucial test for winding up, there would be no reason o apply it
to administration.  Although the current regime envisages a
distribution fo secured and preferential creditors without a
subsequent liquidation, in the normal case of an administration
which does not succeed in rescuing the company, the company
will go into liquidation and the statutory payment obligation
will be a provable debt under r. 13.12. Finally, a constraction
of 1r.2.67(1%H) which applied it to statutoly redundancy
payment liabilities and other statutory liabilities would have
such adverse policy consequences on the administration regime
fhat it is impossible to see that such a result could have been
intended.”

A number of points emerge from that paragraph. The first is that Lawrence Collins J
was certainly not assuming that the redundancy and unfair dismissal labilities would,
if not administration expenses, fall down the bilack hole which would follow from
them not being provable debts either. On the contrary, he appears to have assumed,
(by an interpretation of Rule 13.12 in its then form with which, after lengthy analysis,
I concur), that a post administration dismissal immediately followed by a liquidation
would mean that the liabilities arising from the dismissal would be provabie debts in
the subsequent liquidation. He noted that distribution could be made in the
administration itself, but regarded distribution in a subsequent liquidation as the
“normal case”.

Secondly, his decision preceded by some years Notris J’s much simpler conclusion in
Unite (the Union) that redundancy and unfair dismissal paymenis resulting from a
post cut-off date dismissal were always provable debts, even in the insolvency process
in which the dismissal occusred, because they arose out of statutory obligations
incurred by the company from the moment when it employed the relevant employees.
Thirdly, it is literally true that it was not the ratio of Toshoku that “any liability
imposed on a compeny which is not provable as a debt is thereby rendered a
necessary disbursement” because, as appears from examples provided by David
Richards J in Exeter v. Bairstow, there was, at least then, a major class of common
faw liability which was neither provable as a debt nor recoverable as a liquidation
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expense, namely contingent liability in tort where the cause of action accrued after the
cut-off date. :

Fourthly, it is also true that, if the ratio of a case is identified by reference to that
which it specifically decided, Toshoku was in fact a case about a statutory liability
where Parliament expressly declared it to be payable by a company in liquidation.
Fifthly, Lawrence Collins J's view that there would be mo reason to apply the
Toshoku principle to administration has, of course, since been rejected, by David
Richards J in Exeter v. Bairstow, at least where the language of the relevant
administration  expenses rule is substantiafly the same as that used in the
corvespoading rule for liguidation. In that context Rule 2.67(1)1) (for administration)
is substantially identical to Rule 4.218(1)(m) (for liquidation), in relation to necessary
disbursements. Finally, it is undoubtedly correct that the issue in Toshoku did not
require a comprehensive definition of all types of liability which might constitute
disbursements,

Nonetheless, I have not been persuaded by anything in Allders that I am wrong in my
analysis that the route by which Lord Hoffmann reached his decision in Toshoku
stemumed from his conclusion that the “necessary disbursements™ category of expense
is applicable to all cases in which statute imposes a liability on a company in
liquidation, regardless whether the legislation in question did so expressly, or merely
by using a criterion for liability that did not distinguish between companies which are,
or are not, in an insolvency process.

In Exeter City Council v. Bairstow (supra) the question was whether non-domestic
rates in respect of premises occupied by a company in administration were payable as
an administration expense. The central issue was whether the Toshoku principle,
derived from a case about liquidation, had any application to administration. David
Richards s conclusion was that it did, at least where the language of both expense
regimes was the same. He made two relevant references to Toshoku. First, at
paragraph 77, having quoted most of paragraph 24 of Lawrence Collins J's judgment
in Allders, ke continued:

«“37 1t appears to me that the principal basis of the decision was
that because of the special treatment of certain categories of
employment-related claims under para99 and under Sch.6, it
would be inconsistent to treat further categories as expenses
under .2.67. 1 concur with that analysis. Ialso concur with the
view that it is not the ratio in Re Toshoku Finance (UK) Ple
that any Hability imposed on a company which is aot provable
as a debt is thereby rendered a necessary disbursement.
Exampfes of liabilities which fall into neither category are
liabilities in tort where the cause of action arises after the
liquidation (see Re T&N Ltd [2005] EWHC 2870; [2006] 1

W.LR. 1728, subject now to the limited exception in
r.13.12(2)(b)) and, it would seem, orders for costs made after
the commencement of liquidation in respect of pre-liquidation
litigation (Glenister v Rowe (Costs) [2000] Ch, 76, a decision
on the rules for proof in bankruptcy).”

Secondly, after concluding in paragraph 83 that, both in liquidation and in
administration, rates were payable by the company, he said, at paragraph 84:
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“The observations on rates, as being necessary disbursements
within £.4.218(1)(m), in Re Toshoku Finance (UK) Ple may,
strictly speaking, be obiter but all members of the House of
Lords concurred in Lord Hoffmann’s specch and Mr Briggs did
not suggest they were wrong. Just as rates are payable in &
fiquidation as a necessary disbursement, so in my judgment
they are payable in an administration.”

In refation to paragraph 77 it is to be noted that neither of the examples there given of
non-provable liabilities which are nonetheless not expenses (and which therefore fall
into a black hole unless rescued by a subsequent insolvency process) were cases of
statutory Hability. The first was a common law liability in tort, and the second was a
liability to pay a costs order ordered by the Coutt of Appeal. As to paragraph 84,
David Richards I’s analysis broadly accords with my own, in relation to what Lord
Hoffimann said about rates. Furthermore, the judge’s decision in Exeter v. Bairstow
was that rates, a liability imposed by teference to a criterion that did not distinguish
betweer a company which was or was not in an insolvency process, was nonetheless
payable as an administration expense, pursuant to the Toshoku principle. It follows
that T read David Richards J’s judgment in Exeter v. Bairstow as confirming, rather
than detracting from, my own analysis of Lord Hoffmann’s reasoning in Toshoku,
even if that part of the Teasoning may, strictly, not have been part of the ratio.

Refore leaving Exeter v. Bairstow, 1 note that David Richards J went out of his way to
acknowledge that, when construing legislation for the purpose of understanding
whether a particular form of lability is imposed as an expense Upon a company in an
insolvency process, it will be appropriate to have regard to the underlying objectives
of the modern insolvency code, including in particular the rescue culture: see in
particular paragraphs 56 to 59. In that case the judge acknowledged that, in the light
of substantial evidence deployed by Mr Nicholas Briggs as advocate to the court, his
conclusion that rates were indeed an expense would probably have an adverse etfect
on fhe rescue culture in at least some cases: see paragraph 68. Nonetheless, this did
not dissuade him from that conclusion. There may be circumstances where one public
policy (not limited to that which underpins rates) comes into collision with the policy
objectives of the insolvency legisfation. 1t is for the legislature, mot the courts, to
decide how that collision is to be resolved.

1 therefore conclude that the Toshoku principle does indeed establish as a general rule
that where by statute Parliament imposes a financial Hability which is not a provable
debt on a company in an insolvency process then, unless it constitutes an expense
under any other sub-paragraph in the twin expenses regimes for liquidation and
administration, it will constitute a necessary disbursement of the liquidator or
administrator,  That is the general rule, whether the statute expressly refers o
companies in an insolvency process as being subject to the liability, or whether the
statute achieves the same result by using a criterion for liability which is insolvency

‘peutral. Any other conclusion would in niy judgment atiribute an excessive weight to

the linguistic method by which different legisiation achieved the same resuilt, namely
that the statutory obligation in question is a lability of a compaay in an insolvency
process.

Nogetheless, an understanding that this is in general the consequence of the technical
provisions of insolvency legislation, and that the imposition of the liability as an
expense may be detrimental to the achievement of the rescue objective behind that
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legislation, will be material fo any process of statutory construction designed to
ascertain whether the statutory provisions, taken as a whole, do impose liability on a
company in an insolvency process and, if they do, the priority thereby afforded to that
liability, ‘

It is worth noting in passing that, so far as I have been able to ascertain, in no decided
case has it actually been concluded that a statutory liability imposed on a company in
an insolvency process nonetheless falls down the black hole constituted by it being
neither an expense nor a provable debt. The costs liabilities in Glenister and Foots v.
Southern Cross were not, in any real sense, statutory. They arose from court orders,
even though the jurisdiction of the relevant courts to make those orders may have
been codified in statate. The liabilities in Steele and Casson v. The Law Society were
statutory, but they could only be imposed on individuals rather than companies, with
no consequential black hole. The liability in Allders was (or at least turned out to be)
a provable debt. No case has yet confounded Lord Hoffmann’s commonsense view
that there would be litle point in statute imposing liabilities on a company in
tiquidation if they were payable only in the rare case in which it emerged with all
other creditors having been paid.

I therefore approach the construction of the ESD regime on the necessary (albeit
hypothetical) assumption that Parliament must have been aware when imposing it
that, if it intended to impose financial liabilities on a target company in an insolvency
process, but feft the question as to the priority of that obligation in the insolvency to
be decided by the technical provisions of the Insolvency Act and the Rules, then:

iy if the FSD was issued before the onset of the insolvency process, all financial
consequences, both of the FSD and any subsequent CN would " create debts
provable in the nsolvency of the target to which they were issued,

ii) if the FSD was issued after the onset of the insolvency process, the financial
consequences of that F8D and any subsequent CN would not rank as provable
debts in that insolvency process, so that, as a general rule,

iii) such liabilities would rank as necessary disbursements, and therefore expenses
in that insolvency process, with a super-priority as against the claims of any
unsecured creditors, and indeed floating charge holders, but that,

iv) if an FSD were issued to a company in one type of insolvency process (say, an
administration) which was then followed immediately by another (say,
liquidation), then a CN subsequently jssued would rank as a provable debt
rather than as an expense in the second process.

T have described that assumption about Parliament’s knowledge of the law as
hypothetical because, in reality, fhe FSD tegime was almost certainly drafted by
pensions experts rather than insolvency experts, and the complete failure of the 2004

Act to make any reference to the effect of the regime upon insolvent companies |

suggests that issues as to priority of consequential financial obligations of a target
company in an insolvency process may never have crossed the draftsman’s mind. A
qumtber of the relevant cases on the subject had yet to be decided. Even if he had
sought and obtained advice as to the effect of leaving the consequences of such issues
to the technical provisions of the insolvency fegislation, and received advice along the
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Yines that | have just described, he might well be forgiven for having found it difficult
to suspend his disbeliet since, on any view, the matters giving rise to the imposition of
the FSD regime upon a target would almost inevitably have occurred, as I have
explained, during a period when the target was a going concern, as part of a group
which included the under-funded employer or service company.

My analysis thus far suggests that the outcome of the central questions in this case
turns on the answets to the following two questions, asked consecutively:

i) Does the FSD regime apply to target companies in an insolvency process, so
as to make its financial consequences liabilities of the insolvent target?

ii) If so, does the 2004 Act malee specific provision (by implication, since none is
expressed) as to the priority within that insolvency process of any financial
obligations thereby imposed on the insolvent target, or simply leave those
questions to be decided by the technical provisions of the Insolvency Act and
Rules?

I shall address each of those questions in turn.

In my judgment, this first question is clearly to be answered in the affirmative, and
counsel for the Adrministrators did not, at least with any vigour, argue the contrary.
Rather, their subnission was that the FSD regime was peimarily focused upon solvent
targets, as a stepping stone towards their submission that the 2004 Act, by
implication, left any consequential financial obligations of an insolvent target to fall
down a black hole, being neither expenses nor provable debts.

In my judgment, the FSD regime is a paradigm example of fegislation which imposes,
as criteria for corporate liability, matters which do not distinguish between companies
which are, and which are not, in an insolvency process. As I have described in detail,
section 43 of the 2004 Act imposes conditions upon the power to issue an FSD at all,
by reference to essentially historic facts about the employer and its relationship with
other group companies, as at the took-back date: see section 43(2) and section 44. It
imposes a further condition in relation to the issue of an FSD fo a particular target
which is also historical, by reference to the same look-back date, namely whether it
was then either the employer in relation to the scheme, ot (in a corporate context) a
company which was then connected with, or an associate of, the employer: see section
43(5)(a) and (6)a} and (c}. The critical provision is that this condition aeeds to be
satisfied at “the relevant time” which is the look-back date. Even at the lock-back
date, it is not necessarily fatal that either the employer or the target might be in an
insolvency process, least of all i administration, when its business may still be being
carried on under the direction of its administrators. More importantly, since the look-
back date may be as much as two years before the determination by the Regulator to
issue the FSD, in the context of a group which has attracted the Regulator’s attention
because of its financial difficulties, it is eminently possible that it will have moved
from being a going concern at the look-back date to a state of multiple insolvency
processes by the FSD issue date. That is, in fact, what happened in all three of the
only cases in which, thus far, the Regulator has determined to issue an FSD.
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Tt would to my mind be quite bizarre to attribute to Parliament an intention that, for
example, an FSD process embarked upon by the Regulator in reiation to & group in
apparent financial difficuity could be rendered wholly ineffective by the targets’
descent into insolvency processes before the Regulator had conducted the necessary
research, issued warning notices, considered representations from directly interested

‘parties, held a determination hearing, and survived a reference to the Tribunal, so as

to be in a position for the first time to issue an FSD.

Furthermote, the fact that potential targets might by then be in an insolvency process
by no means leads to the conclusion that, in order to achieve the objective of
protecting the PPF from excessive exposure, the target’s assets should not be made
available to an extent reasonable in afl the circumstances for the purposes of securing
financial support to the under-funded scheme. A target may, for example, be in
administration due to commercial insolvency arising from illiquidity of assets, while
nonetheless batance sheet solvent, with a view to the creation of a moratorium during
which the liquid assets cen be realised at full value for the purpose of paying its
creditors in full. Secondly, the target may, even if unable to pay its creditors in full,
have a much greater asset base with which to meet creditors’ claims than the
ermployer has, with which to meet its creditors’ claims, including the section 75 debt.

Furthermore, as the Regulator alleges is the case in relation both to Nortel and
Lehman, the targets may have received benefits from the employer which are
disproportionate to the staff’ costs recharged to the target by the employer. That sort
of situation was described by Ms Agnello for the Regulator as giving rise to a
windfall for the unsccured creditors of the target. While I would expect most
creditors of an insolvent company to regard themselves as victims rather than the
recipients of a windfall, the underlying point that the creditors may receive
distributions which are, in the context of the moral hazard at which the FSD regime is
gimed, in a sense obtained at the expense of the employer’s pension scheme, is
nonetheless a point of real substance.

The only factor sensitive to insolvency employed in the criteria which identify those
companies which may be made the targets of an FSD is the requirement, as part of the
reasonableness condition in section 43(5)(b) and (7)(d), to consider the financial
circumstances of the target, and, perhaps, subject to the analysis which follows, the
interests of its creditors, under section 100. But this aspect of the reasonableness
condition comes nowhere neat imposing a blanket ban on the issue of an FSD to a
target in an insolvency process. It is simply one of a potentially limitless number of
factors of infinitely variable relevance which the Regulator is directed to consider.

This is the question to which a careful weighing up of the pros and cons is both
appropriate and necessary. Specifically, the alternatives are:

1) That, by leaving priority to be decided by the insolvency legislation, the

financial obligations are expenses, save in the unusual case where, starting
before April 2010, the order of events is administeation, FSD, liquidation, CN.

i) That the 2004 Act specifically prescribes that the financial cbligations are an
expense.

P.119



MR JUSTICE BRIGGS 1n the Matter of Nortel GMBH & ors

Anproyed Judgment

159.

160.

161.

1it) That the 2004 Act specifically prescribes that the financial obligations are a
provable debt.

iv) That the 2004 Act specifically prescribes that the financial obligations are
none of those, so that they fall down a black hole.

Subject to the glitch where administration is immediately followed by liquidation,
alternatives (i) and (ii) produce the same result, aibeit by a different route.

It is convenient at the outset to deal with what 1 regard as the least attractive
alternative, namely (iv). The argument in its favour was essentially that, since the
FSD regime was focused primarily on solvent targets, it would not be surprising to
find it implicit in the 2004 Act that Parliament was content for the financial
consequences of the imposition of the FSD regime on a target in an insolvency
process to be such that it would be ineffective save in most vnusual circumstances,
where all unsecured creditors were first paid in foll. The Administrators’ case was
based upon an interpretation of Toshoku which I have rejected, that statutory
liabilities of a company in an insolvency process which are not provable debts are
nonetheless only expenses if the statute expressly requires the company actually to
pay them while in an insolvency process, rather than merely exposing the company to
a liability. If the statute in question fell short of thai prescription, then, counsel
argued, the only remaining issue was whether the liabilitics were a provable.debt or
fell down a black hole, and their submission that they did exactly that was based upon
their analysis of the case law on provable debts with which I have in the event largely
agreed.

The Administrators supported that submission by pointing, with the benefit of
evidence, to the fact that a conclusion that the labilities were expenses would have a
gravely damaging effect, both in the present cases and generally, upon the rescue
culture. Their submission was that if an administrator of a potential target was faced
with the prospect of an expense liability having priority under Rule 2.67(1)(f) higher
even than that of the remuneration of the administrators and their employees (under
() and (h)), then the administrators would be fatally hampered in making any of the
financial judgments and predictions necessary for the achievement either of the rescue
of the company itself or, more realistically, of the rescue of all or part of its business,
or even its beneficial realisation. The potential FSD and CN expense Hability would
hang like an enormous sword of Damocles above the administration, paralyzing it in
all relevant respects. '

The evidence of Mr Bloom, who is a highly experienced insolvency practitioner, as
to the general effect upon the rescue culture of a conclusion that the FSD regime
imposed financial obligations by way of expense may be summarised as follows:

i) Pending any decision by the Regulator as to quantum (either when considering
whether to approve proposed arrangements or upon the issue of a CN) the
administrators would be faced by a contingent liability with super-priority of
an indeterminate but potentially crippling amount.

if) That would in practice disable him from any informed judgment as to the
choice between the alternative statutory objectives of administration, which
would, in turn, disable him from the beneficial management of the company’s
business and aftairs.
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iit) An administrator would not know whether any dividend would be payable to
unsecured  creditors, nor even whether he would be able to discharge
administration expenses in full.

iv) The uncertainty as to quantum, in the case of a substantial section 75 debt
owed the employer, might make it impossible for the admipistrator of the
target properly to determine that its business should continue to be traded.

v} Potential administrators might be put off from accepting office in relation to
associated companies of an under-funded employer in a group with a pension
scheme in substantial deficit, because of the propensity for FSD obligations to
impinge upon his ability to pay either himself, or his employees, remuneration.

vi) The recent strengthening of the rescue culture by the BU Insolvency
Regulation in relation to associated group companies with cenires of main
interests in the United Kingdom would be undermined if, in cases fike Nortel,
it was perceived that companies under an English insolvency process were
uniquely, or particularly, prone to attrition by the financial consequences of the
FSD regime.

In relafion to the ongoing Nostel administrations Mr Bloom gave a detailed
description of the adverse effect of the uncertainty constitted by the impending FSD,
if its financial consequences were to rank as administration expenses. He pointed to
the maximum estimated exposure of £2.1 billion (the full estimated section 75 debt
owed by the Nortel employer fo the scheme trustees) and suggested that if the ESD
and/or any subsequent CN wese to impose financial liabilities as expenses of that
magpitude, there might well be an expenses deficiency within the administration, in
the context that there is already in place a business sale process which involves the
incurring of substantial ongoing expenses in order, in particular, for transitional
services to be provided to purchasers. He said that if a potential expense liability of
that magnitude cannot be ruled out, then the consequence will be to put the present
administrations on hold.

To this undoubted tale of woe counsel for the Administrators added the submission
fhat, in practice, the clearance procedure wnder section 46 of the 2004 Act offered no
real solution, save in cases (unlike the present) where it could easily be shown that the
employer was neither a service company not insufficiently resourced within the
meaning of sections 43(2) and 44. In real life, it was submitted, administrators
needed to be able to resolve uncertainties of that magnitude much more quickly than
the Regulator could be expected to do the necessary research and decision-making
sufficient to be able to give clearance under section 46(2)(c), namely that it would not
be reasonable to impose the requirements of an FSD on the target seeking clearance. 1
accept that submissiof.

The Regulator and its supporters sought to meet the Administrators’ case about the
damage which the FSD regime would do to the rescue culture, if its financial
consequences coustituted administration expenses, by two main submissions. The
first was that it was nothing short of alarmist to suggest that financial consequences of
anything approaching the full £2.1 billion section 75 debt would be visited upon a
target in administration. The target’s lability was no more than to provide reasonable
financial support, having regard fto the circumstances, including its financial
condition. Section 100 required the Regulator to have regard lo the interests of the
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insolvent target’s creditors, so that the Regulator would be unlikely to impose
financial obligations at a level, orata time, which would prevent a beneficial business
rescue, and thereby kill the goose that might still lay the golden egg. Any threatened
faihire on the part of the Regulator to act sensibly could be controlled by a reference
to the Tribunal.

Secondly, the Regulator and its supporters submitted that the Companies Court could
in any event intervene, on an application by the Administrators, o prevent
ancertainties of the type feared by Mr Bloom from disrupting an otherwise beneficial
administration, by altering the priority of any expenses created by the FSD regime so
as to ensure that the expenses needing to be incurred in promoting and implementing
a successful business tescue were pot thereby put at risk, Rule 2.67(2) and (3)
provide that the court may, in the event of the assets being insufficient to satisfy the
expense liabilities, make an order as to the payment out of the assets of the expenses
incurred in the administeation in such order of priority as the court thinks just. Any
such order overrides the prima facie order of priorities laid down in Rule 2.67(1).
Similar provision is made in relation to liquidation by Rule 4,220(1) and section 156
of the Insolvency Act.

Mr Trower submitted, but without much enthusiasm, that the language of those
provisions did not enable the court to make a prospective order altering expense
priorities, but only an order once, at the end of the day, it was shown that there was an
expenses shortfall. If the power of the court was thus confined as he submitted, then I
agree that it would do little to assist administrators in dealing witk the crippling
uncertainties identified by Mr Bloom.

But in my judgment the court can make a prospective order under Rule 2.67(3).
Altering expense priorities only matters if there is an expenses shortfall. Thus, an
ordér made prospectively altering expense priorities will canse no infustice if i toms
out that the assets are sufficient to pay the expenses in full. Tt requires only a slightly
purposive reading of Rule 2.67(3) o conchude that the court may make an order that
“in, the event of the assets being insufficient to satisfy the liabilities, the expenses
incurred by reason of the implementation of the FSD regime against the company are
to be paid only out of such sutplus as shall remain after all other expenses have been
paid”.

I suggested to Mr Trower during argument that a prospective priority order of that
kind might largely solve the uncertainties and other serious problems identified by Mr
Bloom’s evidence. 1t would have the effect of placing the Scheme Trustees, as the
obligees of any financial obligations imposed by the FSD regime upon the target, at
the head of the queue of creditors awaiting distribution of the proceeds of any
successful business rescue, without in any way putting at risk the expenditure needing
to be incurred to bring that rescue to a successful conclusion. Mr Trower could offer
o persuasive argument that this analysis was weong, and I consider it to be correct,

It will not, of course, be every administration threatened by an FSD in which the court
will make such a prospective priority order. The question whether the threat of an
FSD is sufficient to undermine the beneficial conduct of an administration is likely to
be a fact sensitive question in every case. There will be some cases, and the Lehman
administration may well be one of them, where even the maximum quantum of a
threatened FSD may pale into relative insignificance when measured against the
battalions of other troubles affecting the administrators. By confrast, the very large
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section 75 debt in the Nostel administrations may, upon examination, lead to the
opposite conclusion.

There is also much force in the first of the Regulator’s submissions, in the sense that

the obligation imposed on a target by an FSD is only to provide that level of financial
support to the scheme as is reasonable in all the circumstances. Nonetheless the
breadth of the regulator’s discretion is such that a mere probability that the financial
obligation imposed by the FSD regime on: a particular target in administration will be
very much less than the theoretical maximum does little of substance to resolve the
uncertainties to which Mr Bloom teltingly refers. This submission is, to my mind, of
preater relevance when addressing other aspects of the priority question than those
thrown. up by the effect of the FSD regime upon the rescue cuiture, and T will
therefore return to address it in more detail in due course.

My conclusion in relation to the submission based upon the threat to the rescue
culture is that the FSD regime does indeed have a potentially adverse impact but,
because it can to a large extent be kept under control by the making of prospective
priority orders in appropriate cases, the adverse effect is by no means sufficient to
force the court to a conclusion that Parliament must have intended that the financial
obligations imposed by the FSD regime should be neither an expense nor a provable
debt, so that they fall down a black hole. Even if the choice was between priority as
an expense, and subordination to the provable debts of unsecured creditors, I would
still not regard the black hole case as made out. In my judgment the prospect that an
otherwise powerful case for the implementation of the FSD regime upon a particular
target could be rendered a complete brutum fulmen by the onset of that target’s
insolvency seems to me to fly in the face of commonsense, and Parliament cannot
possibly have intended thus to legislate in vain.

{ consider that the real and much more difficult choice therefore lies between priority
as an expense, and priority as a provable debt. I have already referred to the irony
fhat, in this context, all the parties” primary cases involved the assertion that the FSD
regime did not create provable debts, an assertion which (save in the pre-Apyil 2010
adpinisteation  followed by liquidation context) 1 have found to be correct, if
Parliament intended when making the Pensions Act 2004 to leave all issues of priority
in insolvency processes to be resolved by reference to the insolvency legislation.

There are nonetheless powerful considerations pointing to a conclusion that

Parliament did not mtend that the financial consequences of the FSD regime should

be to afford the pension trustees super-priority in the administration or liquidation of a

" target. The starting point is that, as between the pension trustees and the employer,

and after consultation and careful thought, it was decided that the ordinary provable
debt priority given to the section 75 debt by the 1995 Act (and its predecessor) should
not be upgraded in 2004. [ was shown ministerial statersents made during debate on
the 2004 Pensions Bill which demonstrated beyond doubt that the retention of the
section 75 debt’s ordinary priority as a provable debt was both deliberate and
carefully thought through, despite submissions at the time from the majority of the
Government’s consultees that it should be promoted.

There was, in particular, o suggestion in 2004 that the Regulator should be given a
discretionary power to promote the priority of that debt by issuing an FSD or a CN for
an amount similar to the section 75 debt to an insolvent employer, so as by a side-
wind to achieve substantially that result, for example by making the debt payable as
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the tesult of the issue of a CN an expense in the employer’s liquidation. Nonetheless
section 43(6)(a) of the 2004 Act makes if clear that an FSD and a CN may be issued
to an insolvent employer and, if the consequence is that the financial obligation or
debt thus created is an expense in the employer’s insolvency process, that is the
outcome which would be produced as a result of that interpratation.

The Administrators submitted that it was even more extraordinary that Parliament
should have intended to confer a higher priority for ESD obligations imposed on a
target, than the priority given to the section 75 debt in the insolvency of the employet.
This is, at least at first sight, a formidable reason for searching for any avenue of
construction which would avoid that result.

A fusther peculiarity inherent in a conclusion that the FSD regime, if applied to
targets in an insolvency process, will give rise to the super-priority inherent in
expense liabilities is that it would produce an entirely different result to that which
would flow from the issue of an FSD to the same target at any time (however short)
before the commencement of its insofvency process. For reasons which I have set out
in full, once an FSD has been issued (o a target, it creates a qualifying legal obligation
under Rule 13.12(1)(b) such that any subsequent consequences, including the debt
which would flow from the issue of a CN, would be provable debs. Why, it may be
asked, should the Regulator be able to promote the priority of the financial obligations
imposed by the FSD regime above fhose which would flow from its application
hefore insolvency, by waiting for the onset of insolvency before issuing an FSD? It
might, furthermore, be a matter of happenstance which of the two occurred first, in a
case where, for example, the Regulatot’s preparatory steps were being taken while the
group of which the target formed part was veering towards collapse.

The force of this point is, if anything, strengthened by the fact that the general
description of the invariable requirements imposed by the issue of an FSD under
section 44(3) ase more readily applicable to a tagget which is a geoing concern, with a
business future, than to a target which is in the death throes normally associated with
being in an insolvency process. It is in that context no answer for the Regulator to
point to the fact that, thus far, all cases of the implementation of the FSD regime have
occurred after the collapse into insolvency of the target group. My reading of the
FSD regime, taken as a whole, is that Parliament expected it to be applied, if possible,
to targets which, because they were stiil trading, had some prospect of being able fo
provide ongoing support to the relevant pension scheme during the rest of the
schesme’s natural life. The fact that the Regulator’s resources and access to relevant
information may make that a difficult task in practice, does not significanily impinge
upon the perception to be derived from section 43(3).

It is at this point that Ms Agnello’s qubmission that, when considering whether to
approve proposals by an insolvent target, and whether to impose a CN in the absence
of acceptable proposals, the Regulator must have regard to the interests of the target’s
creditors, takes on critical significance. Her submission, fully supported by Mr
Tennet, was that it by no means follows from a conclusion that the financial
obligations flowing from the FSD regime are an expense rather than a provable debt
that the creditors of the insolvent target will thereby be unfairly prejudiced, or that the
lower priority afforded to the section 75 debt is thereby undermined. The Regulator
both can and should, they submitted, identify a level of financial support which
properly takes account of the creditors’ claims and which may, in an appropriafe case,
be set at a level which achieves broad equity between the pension trustees on the one
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hand, and the other creditors of the target on the other. Parliament had, they said,
entrusted that balancing exercise to the Regulator, and conferred an unfettered right
on any person whose interests were directly affected to refer the matter for a complete
re-evaluation before the Upper Tribunal, which spay turn out to be presided over by a
Chancery judge. By conirast the section 75 debt was automatically imposed, in full,
upon the employet.

In reply, Mr Trower made three points. First, he submitted that since the Regulator’s
relevant objectives (under section 5(1)) were to protect pension benefits and, in
particular, reduce the risk of situations which may lead to compensation being
payable from the PPF, it followed that in any such balancing exercise attempted by
the Regulator, the dice would from first to last be heavily loaded against the creditors.
An obligation to “have regard” to the interests of persons while pursuing specific
objectives which are likely to be adverse to their interests is not the same as an
obligation to balance those interests as against the interests of the pension scheme
members, in a neutral or even-handed fashion, by reference to the pari passu
principle.

Second, he submitted that it was by no means clear whether, and if so how, section
100(2)(b) of the 2004 Act worked in relation to companies in an insolvency process.
Third, he submitted that the scope for reference (o the Upper Tribunal afforded no real
protection, since the Tribunal’s duty to determine under section 103(4) of the 2004
Act what is the appropriate action for the Reguiator to take must be equally referable
to the Regulator’s objectives.

Mr Trower bolstered his submissions by reference to the fact that, in ali the available
texts whereby the Regulator had, thus far, given reasons for determinations to issue
FSDs (in the Sea Containers, Nortel and Lehman cases) there was not to be found any
indication of the carrying out of a balancing exercise between the interests of the

pension scheme members and the interests of the insolvent target’s creditors, nor had

any such creditor or even class of creditors ever been served with a warning notice, as
required in relation to a person whose interests are directly affected by the proposed
regulatory action. In faimess, a balancing exercise of the type in question will arise
more directly at the stages where the Regulator considers the reasonableness of
proposed arrangements, or whether and if so in what amount to issue a CN, than
whether to include a particular company as the target of the FSD. No written reasons
as to those later processes have yet been published. Mr Trower submitted that the
Regulator was, in any event, not qualified to casry out the potentially daunting task of
striking such a balance, by comparison either with administrators, or the Companies
Court, on an application for directions. '

In choosing between these powerful submissions, the starting point is, in my view, a
closer examination of the operation of section 100 in relation to a farget in an
insclvency process. Mr Trower submitted that any analysis of the FSD regime which
(whether by way of imposing expense liahilities or provable debts) was capable of
defeating or diminishing recoveries by creditors of the target, directly affected each
and every creditor’s rights under insolvency law, so that section 100(2)(b) would
mean that every creditor was a person whose interests were directly affected by any
implementation of the FSD regime against the target. The purpose of that submission
was of course to fortify the Administrators’ case that the financial consequences of
the FSD regime did not in any way affect creditors of an insolvent target, but I have,
after giving due consideration to section 100 as part of that submission, rejected it.
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1 accept that Mr Trower’s analysis of the creditors” rights is strictly correct, but 1
consider it inconceivable that Parliament intended to confer upon every one of the
potential army of creditors of an insolvent target a separate and distinct right to be
served warning notices, to make representations, and to make references to the
Tribunal, It was precisely to exclude armies of that kind from participation in those
processes that section 100(2)(b) is limited to the interests of persons “directly”
affected by the exercise of the relevant regulatory function.

While it is, from a strict insolvency perspective, probably correct to say that, once a
company enters into an insolvency process, its interests are for the most part replaced
by direct interests of its creditors, 1 consider it implicit in section 100 that a target in
an insolvency process remains the person “directly affected” by the proposed exercise
of the FSD regulatory powers against it, but that precisely because it is an insolvency
process, that requires the Regulator to fave regard to the interests of its creditors as a
body. Generally speaking, those interests will be sufficiently represented by the
office-holders, in any process of seeking and obtaining representations, and in any
reference to the Tribunal,

There may, as Mr Trower submitted, occasionally be cases where the interests of
particular classes of creditors are differentially affected by a proposed application of

" the FSD regime, so as to place the office-holder in real difficulty. In my judgment,

such cases would have to be met by the application of procedural common-gense, so
as to permit representatives of differentially affected classes to have their say. I
therefore accept the broad thrust of the Regulator’s submission that section 100 does
require the Regulator (ot the Tribunal on any reference) to have regard to the interests
of an insolvent target’s creditors as a body, not because gach of them is a person
directly affected, but because their interests are, collectively, to be taken as the
interests of the insolvent target.

That analysis diminishes, but by no means wholly removes, the force of the
Administrators’  submiissions that the Regulator's objectives (transferred to the
Tribunal on any reference) afford an unsatisfactory basis for a conclusion that the
interests of an insolvent target’s creditors will be faitly or neatrally balanced with
those of the members of the relevant pension scheme, merety because of an obligation
to have regard to them. The question is not however whether I regard that oulcome as
an unsatisfactory way of balancing competing policy objectives (i.e. pension scheme

protection as against pari passu distribution to creditors), but whether it is so

obviously unsatisfactory that Parliament cannot have intended it when creating the
FSD regime, bearing in mind that the resolution of such policy clashes is a matter for
Pasliament, rather than for the court.

The first question is whether any alternative intetpretation than an expense priority is
obviously more satisfactory for that purpose. Having dispensed with the
Administrators’ black hole solution, the only remaining candidate is an interpretation
that, for all purposes, and regardless of any insolvency cut-off date, the FSD regime
creates provable debts when applied to an insolvent target,

That solution would, to my mind, undoubtedly produce a less unsatisfactory
resolution of the policy clash. Once the Regulator had decided, either by approving
proposals or by issuing a CN, upon a specified quantum of financial support which
the target company ought to provide, if otherwise financially able to do so, the
inclusion of that amount as a debt provable by the scheme trustees would
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automatically qualify on a pari passu basis in the distribution of the assets of the
target company, atier payment of expenses, preferential debts, and secured creditors.
There would, to that extent, be an automatic balancing of the interests of the scheme
members and the unsecured creditors, and the Regulator would be, to that extent,
refieved of a formidable task for the performance of which its pension objectives
make it & less than impartial arbiter. It would also avoid any significant impact on the
rescue culture. A solution which required the scheme members to share pari passu
with the unsecured creditors would, as Mr Moss memorably described it in argument,
be “a gut-feel fair solution”. It is {0 fact the solution that arises under insolvency law
whenever the FSD is issued before the target’s insolvency cut-off date.

If, in the Pensions Act 2004, Parliament left the priority of the financial consequences
of the FSD regime wpon an insolveat target to be resolved by reference to the
insolvency legislation, then if the F'SD is issued after the cut-off date, for the reasons
which I have described in detail, that gut-feel fair solution is not achieved. The
question therefore, is has Parliament expressly or by necessary implication
nonetheless legislated for that solution in the 2004 Act?

T mnake it clear at this stage that T would very amch have preferred to be able to reach
the conclusion that it did just that. Indeed, mindfil of the difficulties which I
expected to encounter i concluding that the application of Rule 13.12 to the FSD
regime could lead to that result, 1 invited all counsel to consider whether a provable
debt outcome could be identified as a matter of construction of the 2004 Act itself.
Formally, but without any evident enthusiasm, counsel for the Regulator and its
supporters submitted that it could. Nonetheless their detailed submissions in favour
of the provable debt solution were entirely focused upon the routes, all of which I
have rejected, whereby it might be found by way of analysis of Rule 13.12 and the
substantial case law by which it has been interpreted.

Notwithstanding that a provable debt solution is, to my mind, obviously fairer as
between scheme members and unsecured creditors and preferable as a means of
resolving the underlying policy clash, 1 find myself driven with reluctance to the
conclusion that, when formulating the 2004 Act, Parliament did in fact choose to
leave the priority questions which would inevitably flow from the application of the
FSD regime to companies in an insolvency process to be resolved purely by the
insolvency legislation. My reasons follow.

First, as Mr Dicker submitted, Parliament must be taken to have been cognisant of
that insolvency regime when enacting the 2004 Act, and of the ability, should it
choose to do so, to define a pension-related obligation in such a way as to easure that
it would be a provable debt in the administration or liquidation of the corporate
obligor regardless of the date of issue of the KSD. That is precisely what it did in
reformulating by amendment section 75 of the 1995 Act so as to ensure that the
section 75 debt was deemed to fall due immediately prior to an insolvency event.
Parliament could have chosen to make simiiar specific provision in relation to
financial obligations arising from the brand new FSD regime, either by a similar
deeming provision, or by identifying some earlier pre-insolvency obfigation for the
purposes of Rule 13.12(1)(b). 1t did not do so.

More generally, there is simply not to be found anywhere in sections 43 to 50 of the
2004 Act, or in the FSD Rules, within which the statutory FSD regime is entirely
contained, any reference to insolvency at all. This does not mean that the regime was
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inapplicable to companies in an insolvency process, for reasons already given, but it
does point strongly to a conclusion that Parliament was content that, to the extent that
the regime was in fact applied i an insotvency context, the insolvency legislation
would sufficiently deal with its consequences, in terms of priority.

Put even morte simply, there is nothing in those sections to which a conclusion that, as
a matter of construction, the FSD regime creates provable debts when first applied
aficr an insolvency cut-off date can sensibly be attached, or from which such a
conclusion can be derived. It is no answer to say that a promotion in priority where
insotvency precedes the issue of the FSD is so illogical that it camnot have been
intended. It may be illogical, but that is what happens for example in relation to
corporation tax and rates, where there exists no discretion to reduce the amount
payable so as to reduce or nullify the apparent unfairness of the promotion in priority.
At least the discretion of the Regulator under the FSD regime gives scope for the
mitigation of that unfairness.

Ex Parte James

195.

The conclusions which ] have reached on the main question thus far make it
unnecessary to address Mr Isaacs’ submissions based upon ex parte James (supra).
They were designed to identify an escape from the black hole conclusion, in the event
that the financial obligations flowing from the FSD process were neither expenses nor
provable debts. I should add that, had I been of a different view on construction,
namely that Parliament had been content that those obligations should fall down a
black hole, T would have found it very difficuit to attempt a court fashioned remedy
via Mr lsaacs’ escape route, imaginative though it was.

CONCLUSION 0N THE MAIN QUESTION

196.

197.

I have therefore been driven to the conclusion, in conformity with the apalysis of Rule

13.12 in repeated decisions by which 1 am bound, and in accordance with what 1
conceive o be the trae principle in Toshokuy, that this is a case in which Parliament
has legislated to create financial obligations applicable to and payable by a company
in an insolvency process which may be triggered (after the cut-ofl date) in such a way
fhat, rather than creating provable debis, they create administration or liquidation
expenses, as the case may be. That conclusion is likely to be to an extent an
impediment to the achievement of the objectives of the rescue culture, but the ability

"of the court to make a prospective priority order will, 1 think, keep that potential for

damage to a minimum, in cases where the uncertainties might otherwise be fatal.

The outcome is, in my view, likely to prove unfair to the creditors of an inselvent
target, unless perhaps the Regulator and the Upper Tribunal treat the pori passu
principle as a cardinal aspect of the very broad discretions which arise at the three
consecutive stages of (1) the determination whether to issue an FSD to an insolvent
target, (2) the decision whether particular proposals for financial support by the
inselvent target are reasonable in all the circumstances, and (3) the decision whether
to issue a CN to an insolvent target, and if so, in what amount. It may be that, by
bearing in mind that a pari passu sharing would be the automatic result of any F8D
issued before a target went into an insolvency process, this approach to the exercise of
the discretion in post cut-off cases will actually occur, but it is no part of my task to
bind either the Regulator or the Tribunal.
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Obligations arising from the FSD regime are as far removed as it is possible to
imagine from the types of liability which can have been in the minds of the draftsmen
when, from 1865 onwards, creating the cut-off date based regime for the identification
of provable debts now to be found in Rule 13.12. Nonetheless, Parliament has, either
through deliberate intent or (1 suspect in reality) inadvertence, legislated in such a way
as to leave the priority problems associated with the implementation of the FSD
yegime on insolvent companies to be dealt with by a technical formula which was
neither designed nor, in nay view, fit for that special purpose. In the sharpest contrast
with almost all other forms of administration or liquidation expense (which relate to
matters atising after the cut-off date) financial obligations triggeved by the FSD
regime are justifiable in policy terms almost entitely by reference to matters which
will have happened (by commission or omission) before the target’s cut-off date.
Furthermore the expense liabilities created by that regime are likely in many cases to
exceed by orders of magnitude the expenses of any other type arising it a typical
administration or-liquidation.

I hope that a higher court may find a way through or around the existing authorities
on Rule 13.12 which enables it to identify a sufficient pre-cut-off date obligation
the factors about the target’s relationship with its group employer that qualifies under
Rule 13.12(1)(b). That would produce a result consistent with the way in which the
FSD regime works if the FSD itself is issued even a day before the cut-off date, and
the way in which it will still work (because of the late introduction of the 2010
Amendments to Rule 13.12) if in the present cases an FSD precedes a transformation
of the insolvency processes affecting its targets from the present adminisirations into
liquidation. More than that, such a conclusion would produce fairness and justice out
of what is, in my view, currently a legislative mess. It may be that the Insolvency
Service or Parliament might wish to consider a suitable amendment, either to the
Rules or to the 2004 Act, if persuaded as I have been that the conferring of super-
priotity as expenses upon the financial Liabilities arising from the FSD regime is both
potentially unfair to the target’s creditors and inconsistent with a decision faken in
2004 not generally to elevate employees’ pension claims above the claims of those
creditors.  That course would probably be both quicker and cheaper than further
hugely expensive litigation on this issue, the cost of which will ultimately have to be
borne either by the creditors or by the relevant schemes and their members, or both.

200.

The specific questions framed in these applications, albeit in slightly different
fanguage, focus first upon the consequences of the issue of an FSD to the applicant
target companics, and secondly upon the consequences of the subsequent issue of a
CN. 1 shall now deal with them sepavately. It is convenient to deal first with a CN,
because at the FSD stage the question whether a subsequent CN would create a
provable debt or a liquidation expense may be of real importance in the
Administeators’ decision-making about the proposals by way of financial support that
may be reasonable in the circumstances. The priority consequences of a CN are, in

any event, simpler than those which may flow from the issue of an FSD, because a

CN invariably creates a financial obligation i the form of a liquidated debt. By
confrast, an FSD may give rise to a number of different types of financial obligation,
or none at all, depending upon the Administrators’ response to it.
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If a CN comes to be issued to any of the applicant target companies while it is still in
its present administration, then the cost of complying with it will be an administration.
expense. That does not necessarily mean that the Administrators should immediately
cause it to be paid, or even that the Scheme Trustees should be allowed immediately
to bring proceedings for its enforcement: see Toshoku (supra) at paragraph 39, where
Lord Hoffmann said that:

“The fact that a debt counts as an expense of the liquidation
does not necessarily mean that the creditor should be allowed
immediately to bring proceedings or levy execution, The order
of priorities under Rule 4.218(1) may mean that if he is paid at
onceé, the assets to satisfy prior expense claims may be
insufficient. So the question of remedy is entirely a matter of
discretion.”

I can envisage no reason why that analysis is not fully applicable to a debt created by
4 ON under section 49(3) of the 2004 Act, although the point has not been argued.

If however the CN is issued to an applicant target company after it has moved from its
present administration into liquidation, for non-compliance with an FSD issued while
that target was in administration, then the amount specified in the CN will rank. as a
provable debt. This is because it will be a debt to which the target company has
become subject after the cut-off date by reason of a legal obligation previously
incurred by reason of the FSD, pursuant to Rule 13.12(1)(b). This is entirely the
adventitious result of the lateness of the introduction of the 2010 Amendments to Rule
13.12 which, in relation to any company suffering an insolvency event after 5™ Aprit
2010, will provide for a single cut-off date in relation to all subsequent inselvency
processes, namely the date of commencement of the first of them.

The FSD

203.

It is contemplated by the terms of the Nortel Administrators’ Application that the
financial consequences of an FSD might vary, according to whether the FSD is issued
before or after notice under Rule 2.95, or before or after a Nortel applicant target
moved from administration into liquidation. Tn my judgment, the conseguences are
substantially the same, and are as follows. First, the issue of an FSD does not, of
itself, create any immediate financial obligation. It imposes a legal obligation on the
target company, to be performed at the direction of the Administrators, to secure that
reasonable financial support for the pension scheme is put in place within the period
specified in the FSD, either by that target acting alone, or by that target acting in
cooperation with one or more of the other targets of the FSD. For that purpose the
Administrators may need to consult their stakeholders, negotiate with the
admministrators of other insolvent targets, and the management of any solvent targets
(such as LBAM), and no doubt communicate with the Regulator with a view to
ascertaining what it might regard as reasonable in the circumstances. The
Administrators may well wish to seek further directions from the court, and it would
be inappropriate at this stage, and in the absence of any argument about the detail, for
me to be any more specific as to the type of proposal which the Administrators ought
to male.

P. 130



MR JUSTICE BRIGGS In the Maiter of Nostel GMBH & ors

Approved Judgment

204,

2035.

206.

207.

208,

Nouetheless, since the FSD regime contemplates a theoretically infinite variety of
potentially reasonable proposals, it is appropriate to specify at this stage the priosities
which would attach to certain particular kinds. Thus, if the Administrators proposed
simply to make a payment of a sum of money, then the cost of making that payment
would be an administration expense.

If, alternatively, the Administrators propose to enter into a legally binding contract
with the pension scheme trustces for the provision of support, for example, by way of

instalments, sums payable in respect of debts or liabilities arising out of that contract

would, on the face of it, be chargeable upon the property of which the Administeators
had custody immediately before leaving office, pursuant to section 99(4) of the
Insolvency Act. If it was so, then those sums of liabilities would be payable in
priotity to any charge atising under section 99(3) in respect of the Administrators’
remunetation and expenses.

As a further alternative, and as happened in Sea Containers, the office-holders might
consider it reasonable to transfer, or promise to transfer in future, certain property to
the scheme trustees, such as shares in a special purpose company formed for the

~ purpose of carrying on a business cescued in the course of the administration. That

would not of itself give rise to any form of purely fipancial obligation, although the
incidental cost of making that transfer might be.

It would be nnderstandable if the Administrators were to have regard, in addressing
the question as to the reasonable proposals t be made, to the question whether any
subsequent CN issued because the Regulator refused its approval would itself create a
financial liability ranking as an expense, or as a provable debt. That possibility (the
o doubt unintended consequence of the late introduction of the 2010 Amendments to
Rule 13.12), gives rise to the question whether the Administrators should, for the
protection of the target company’s unsecured creditors, seek to arrange matters in a
way calculated to maximise the chances that the CN would generate a provable debt
in a subsequent lquidation, rather thas an adminisiration expense.  Since the
qumerous ramifications of that potentially very complicated question have not been
the subject of any argument before me, I propose to say no more than that they may
arise for determination in the future, on a fusther application to the cowrt for
directions.

Finally, the Administrators may well wish, if the facts justify it, fo seek a prospective
priority order, so as to ensure that the uncertainties created by the ranking of any FSD
financial obligations as an expense do not undermine the beneficial outcome of the
present administrations. :
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The Companies Act, 1948

COMPANY LIMITED BY SHARES

Memarpadug of Asseciation

LEHMAN BROTHERS LIMITED
(A5 &l 23xd December 1992)

[.*  The name of the Company is LEHMAN BROTHERS LIMITED.
2. The Registered Office of the Company will be situale in Eugland,
3, The objeats for which the Company {s established ares-

{1} To provide persons or floms carrying on any profession, buginess, trade or
occupation with accouniing, secretarlal, computer, and office services and
all staff, premises, office furniture and equipment, office cleaning, repairs
anel decorations, lighting, heating, felephone service, cars, transport, books,
periodicals, reports, photoprinting, general printing and stationery and &ll
such services a5 may from Hme to time be required for the conduct and
management of such profession, business, trade or oceupation; and 10 caery
on all or any of the businesses of scoretarles, regisiars, nominee
sharcholders, Tnvestment holders, general managers, administrators,
advisors, accountants, book-lecpers, agents, represenfatives, costing

K Oa the 25th of February 1977 ile vame of the Company was changed from H,
Hentz & Co, Limiled fo Shearson Haydea Store Limited, On the 20th December 1979 the
name of the Company was chianged from Shearson Hayden Stone Limited to Shearson Loeh
Rhoades Lintited. On 23rd Qotober 1981 the aame of the Campany was changed fiom
Shearson Loch Rhoades Limited to Shearson/American Express Limited, On 6th July 1984
ths name of the Company was changed from Shearson/American Bxpress Limitod to
Shearson Lehinan/American Hxpress Limited. On 15th March 1985 the name of the
Company was changed from Shearson LehmanfAmerican Bxpress (o Shearson Lehman
Brothers Limited, On 20th March 1989 the name of the Company was changed from
Slrearson Lehwman Brothers Limited to Shearson Lehman Hutton Limited, On 3ist
Desember 1990 the name of the Company was chaaged from Shearson Leliman Buston
Limited to Lehman Brothers Limited.

ai\epaitdatile csec\ibimentdun dop
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investipators, nogotiators, inlermediaries, business and sfficiency experts,
extimators, advertising managers, butlding society agents, insurance apents,

ostale agents and property wmanagers, vaiuers, printers, publishers, end

statoners, providers of office accommodation, and of all kinds of
commercinl intelligence and services, hire purchase and general financiars,
company promoters and wnderwriters of capital issus, dealets in stocks and
shares, (ourist agents, soslal and business acganisers, and dealers and

contractors in and makers, importers and exporters of all kinds of goods and

icrchandise; and fo institule, enler inte, cirsy on, assist and participate in
financial, promoting, dealing and other business works, confrasis or
cperations of all kinds, to invest or procure the investment in, and %o deal
and operals in and with rights, securities, stocks, shares, deboatures, bonds,
avticles and things of all kinds; and to vndertake seoretardal work and {o
supply or lend assistanes or acoonimodation o or do any act or thing for
companies, profossional or businessimen or otherwise upon such ierms as
may be thought {it.

To carry an any olher business which may seem capable of being
conveniently carried on in connection with any of the businesses aforesatd ar
otherwise caloulated, directly or indirestly, to enbance the value of ar render
more profiiable any of tho Company’s property o rights,

To sequire for any esiate or interest and to take options over, canstruct and
develop any propesty, real or personal, or rights of any Iind which may
appear to be necessary of convenient for any business of the Compasy,
including shares and other interest In any company the obicets of which
incude the carrying on of any business or activity within the objects of this
Company.

. To invest the moneys of the Company aod immediately requived for the

pugpeses of the business of the Company in such Investments (other than
shaves of (he Company or of its holding eompany, I say) and In such
ntanner as from ime to #me may be determined, and & hold, self ox
otherwise deal with such Investments, )

To gurranies cither by personal covenant or hy moripaging or cherging all
or any part of the underialing, property and assels present aid future and
uncatled capital of the Company, or by both such methode, the pesformance
of the oblipations and the payment of the capital or principal of, and
dividends or interest on, any stocks, shares or securities of any company,
firm or persen, and in partieutar (but without Hmiting the generality of the
foregoing) of any company which is for the time being the Company's
holding company (as defined in Section 154 of the Companies Act, 1948) or
any subsidiary (as defined in the sald Sestion) of the Company™s holding
company, or otherwise assoclated with the Company in business.

To lend money, er grant or provide credit or financial accontiodation to

any person or company in any case in which such gruat or provision is
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considered likely divect’y or indirectly 5o surther any of the objects of the
Company or the interest <7 its Membess,

(T Toamalgamale with of enier into partnership of any joiat pusse of profit-
~ sharing arrangentent with, or fo co-operate or participate in any way with, or
asslst of subsidise any company or person carrying o or proposing to catry
o any business within the objects of the Company.

(8)  Toborrow and raiss money and secure or discharge any debt or abligation
of or binding on the Company In <uch manner as may be though fitf, and [n
pardleular by mortpage of or charges upon the undertaking aud all or any of
the real and personal property (present and futuxe), and the uncalled capital
of the Company, or by the création and issue of debentures, debeniure slock
or otier ebiigations or securities of any deseription.

(&)  Tosell, exchiange, mortgage, ket on rent, share of profit, royalty or
otherwige, grant ficences, easemeats, options, sorvitudes and other vights
over and in any other manner deal with or dispase of the underiaking,
propsty, assets, rights and effects of the Company ar any part thereof for
such consideration as may be thought fit, and in particular for stocks, shares,
debentures or other o ligations or seaurities, whether fully or partly paid up,
of any other company,

{(I0) Ta glve any remuneration or other compensation or reward for services
rendensd or to be rendered in placing or procuring subseription of, ox
otherwise assistiog In the issue of, any shaves, debentures or other securides
of the Company or in or about the formation of the Company or the conduct
of its business.

(i1) o establish or promote, or eoncur or participate in establishing or
promoting, any company the establishment ar prometion of which shall be
considered desirable in the interests of the Company and o subsenibe for,
underwrile, purchase or otherwise acquire the shaves, stocks and securitins of
any such company, or of any company saiTying on of proposing {0 caryy on
any business or activity within the objects of the Company.

(12) To proowre the segistration or incorporation of the Company in orw ek the
Taws of any place outside Bagland,

(13) Yo subscribe o puarantce monsy for any purpose which may be considered
tikely directly of indizectly to further the objects of the Company o the
interest of Its Moembers ov for any national, charitable, benevolent, public,
general or usefu) object, or for any exhibition,

{14) o grant pensions or grawitics o any officers or employers or ex-officers or
ex-employees (including Dircctors and ¢x-Directors) of the Company or of
its predecessors in business, or of its holding company or subsidiary,
companies (if any}, o to the relationg, connections or dependants of any
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such persons, and to establish or support any sssociations, institutions, clubs,
building and housing schemes, Tunds and trusts which may be conyidered
caleidated to benefit aay such persons or otherwise advance the intarests of
the Cowpany or of its Mermbers,

(k3) Yo net as secrelaries, managers, registracs, or transfer agents for any other
company.

(16}  To distribute any of the property of the Company among fts Members in
spocie or Idud.

(I7)  To do all or any of the things or matters aforesald in any parts of the Wesld,
and either ay piineipals, agents, confraciors, trustees or otherwiss and by or
through trustees, agents or otherwise and cither alone or in conjunction with
athers,

(18)  To do all such things as are incidental or the Company may think conducive
o the attainment of the above objeets or any of them.

And i is hereby declared that the word "oompany™ in this Clause, except whete used in
reference to this Company, shall be deemed to inoluds any partnership or other body of
persons, whether incorporate or not incorporated, and whether domiciled fi the United
Kingdom or clsewhere, and that the objects specified in the different yaragzaphs of this
Clanse shall not, exeept where the context expressly 5o vequires, be in anywise Hmited or
restricted by reference (o or inference from the terins of any other paragraph or i the name
of the Compasy, but may be carled out in as f0i] and ample a manaer and shall be
construed in as wide 2 sense as If each of the aid paragraphs defined the objects of a
separate, distinct and independent company.

4. The Hability of the Members is limited.

3% The share capital of the Company is £20,000,000 divided fato 20,000,000 Ordinary
Shares of £1 each and US$20,000,000 divided loto 20,000,000 Ordinary Shares of
USE1L each,

“By a Spectal Resolution dated 5th March 1975 the authorised capital of the Company was
inereased to £100,000 by the oreation of 50,000 sharcs of £1 each ranking par passu in sl
respects with the existing shares of the Company,
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Ty a Spectal Resolution dated 6th Movember 1981 the authorised capital of the Company
was Increased to £105,000 by the ereation of 500,000 10% redesmable preference shares of
Ip each,

By an Ordinary Resolution dated 20th August 1984 the nuthorised capital of the Company
was increased to £125,000 by the creation of 20,000 shares af £1 each ranking part passy
i all respects with the existing shaves of the Company.

By an Ordinaty Resclution dated 20th Auvgust 1984 the 500,000 10% redeamable
preferener shates of 1p each were consolidated and canverted into 5,000 Ordinary Shores
of £1 each sanking pari passu in ail respects with the existing shares of the Company.

By an Otdinaty Resolution dated 23rd Decentbor 1992 the anthorised capital of the
Company was increasedt from £12,625,000 1o £20,000,000 nnd U 20,000,000 by the
creation of £7,375,000 Ordinary Shares of £1 cach and 20,000,000 Ovdinary Shares of
0SS 1 each to rank pari passu In all respects with the existing Ordinary Shaves of the
Clompany.
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W, the persons whose nantes and addresses are heraunto subseribed, are destirous of being
forrmed fnto a Campany in pursiince of this Memorsndum of Association, and we
reepottively agres 1o take the nuntber of shares Ja W capital of the Company set opposits
aur respeative names, .

MAMES, ADDRESS AND DESCRIPTIONS Number of Shares

OF SUBRSCRIBERS teken by each
Substriber

AL, Boyee One

18 Austin Foars

London ECZ

Solicitor

3., Jenkins One

18 Aungtin Friars

Londen B0

Solicitor

DATED the 12th day of April 1963

WITNESS io the ahove signalures:

Keith Miller

18 Austin Friars

Loadon EC2
Solichior’s Anicled Clerk
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The Companies Act, 1948

COMPANY LIMITED BY SHARES

ARTICEES OF ASSOCIATION
(o5 ag 28th Movember 1997)

of .

LEHMAN BROTHERS LIMITED

cremereeg o At

PRELIMINARY

1. 'Phe Company i$ a private company and aecordingly wo shaces or debentures of the
Company may be offered to the publie.

2.

(A) Subject us heveinafter prescribed, the regutations contained or incosporated ln Table
A in the Tirst Schedule to the Companies Act [948, as amended (hereinafter ealled *Table
A"} shall apply to the Company.

®  Regulations 2, 3, 4, 22, 25(A), 79, 80, 84(2) (4), 87 to 93 (nclusive) 95-99 .
{inclusive), 106, 107 and 3] of Table A ghall net apply to the Company, but the Articles
hereinafier contained, and ihe remaining rogulations of Table A, sibiect to the
modifications hereinafter expressed shall conslinte the regulations of the Compaty.

BUSINESE

4. Ady branch or kind of business which the Company is either exprossly or by
jmpication authorised 1o underiake may be undoriaken by the Directors at such {ime or
fimes as they shall thinke fit, and further may bu suffered by them to be tn abeyancs,
whether such branch or Kind of business may have been actunlly commenced of not, 80
Tonig as the Directars may deem it expedient not to commence o proceed with the same,

SHARE CAPITAL
4, 'Fhe share capital of the Company is £20,000,000 dvided into 20,000,000 Crdinary

Shares of £1 each and US$ 20,000,000 divided into 20,000,000 Ordinary Shares of USS 1
each, ’

pNfepidatsicose i Bilmembatt.de

P. 139




SHARES

5. Witheut prejudice to any spesial vights for the tine being attached 10 any existing
class of shares (which special rights may be moditied, varied or abrogated only in the
wianner provided by Secton 32 of the Corn;ianiﬁs Aot 1980) any shere ia the Company
{whether forming past of the prasent capiial ov not} may be issued with any such preforred,
defetred or olber special rights or subject 1o such conditions or restrictions whather in
regaxd to dividend, return of capital, voting or otherwise, as the Company may by
Estraordinacy Resuluuna direst.

&,

{A)  Gubjest to (ko provisions of Scetion 14 of the Companies Art 1980 and of this
Article, the shiares shall be at the disposal of the Diveciors, who may allot, grant options
over, or otherwiss deal with er dispose of them to such persans, at such Hwics and
generaily on such termts and conditions as they think proper, but so (hal no shares shal! ba
issued at & discount.

(8)  'The Directors shall have ruthority (subject as aforesald) for the period of five years
afier the date of adoption of these Articles o allot, without the need to obtain any consent
or appraval of the members, any shares or other secutities of the Company (ncluding
relavant securities for the purposs of the said Section 14} up to the full amount of the
authorised capital of the Company at the date of adoption of these Articles namely
£12,625,000.

(C)  All new sheres shall have before issue be offered to the members holding Ordinary
Shares in proportion as nearly as the circumstances admit 1o their existing holdings of snch
shares, The offer shall be made by notice In writing specifying the aumber of shaves
offered, and dmiting a Ge (being not loss than 21 days) within which the offer, if nat
accepied, will be deemed 1o be declioed; and after the expiration of that time, or if eadfier,
on fre receipt of an intimatlon from the member concarned that he declines to accept the
shares offered the Direciors may dispose of those shaves in such manmner as they think most
benefiolial to the Company. The Direclors may likewise 5o dispose of any new shares,
wihtich (by reason of the ratio which the number of new shares bears to the number of
Ordinary Shares held by the members) cannot in the opinion of the Directors be
conveniently offered under this Article.

Oy Sub-sections (I}, (6) and {7) of Section 17 of the Companies Act 1980 shall not
apply o the Company,

7. Subject to the provisions of Seation 45 of the Companles Act 1981 any Preference
Shares may with the sanction of a Special Resolution be issued upon the terms that they
are, or at the option of the Company are to be liable, (o be redeemed,

PURCHASE OF SHARES

8, Subject to the provisions of the Companies Acts the Company may purchase its awn
shares (including any redeemable shares) and inake a payment in respect of the redemption

s:Wogahiduisieotsctiblimeniad Aoo

. 140




or purchase of its own shares otherwise than out of distribuiable profits of the Company or
the peoceedy of 2 fresh issue of shares.

MODIFICATION OF RIGHTS

a. If any geparate Geaeral Meeting convened pursuant to Regulation 1 of Table A shall
be adjourned owing {o the fact that the prascribed quorun was not present, and if af the
adjovined Mecting the preseribed quorum shall wit be preseat within half an hour from the
{ime appointed for holding the Meeting, the holders of shares of the dlass in question

. present in person or by proxy ab the adjourned Meeting shatl constitule 1 quonim,

LIEN

16, ‘The Ken conferred by Regulation 11 of Part T of Table A shall attach to full puid up
shures and fo all shares registered in the pame of any person indebled or under liability to
the Company whether he is the sole registered holder thereof or ot of several joing
holders,

CALL ON SHARES

11. T the first sentence of Regulation [3 of Toble A the words “excopt in so far as may
be otherwise agreed between the Company and any Member s the case of any shares held
by hiva™ shell be ingeried immedintely afier the woeds “provided that™,

TRANSFER OF SHARES

12, The ostrument of transfer of a share shall be sigred by or on behalf of the
traasferor and (other than It the case of fully paid shares) by or on behalf of the transferee,
and the transferor shall be deemed to remain the holder of the share until the name of the
trangferes is entered in the Register in vespect thereof, Al instruments of transfer, when
repisiered, shall be retained by the Company.

FROXIES

13, In every notics convening a General Mesting of the Comypany there shail appear
with seagonable prominence 3 statement that a Member enfitled to attend and vote is
entitied to appoint a proxy to aitend and vote instead of kim and that a proxy ueed notbe a
Member,

PROCEEDINGS AT GENERAL MEETINGS

14, In Regulation 53 of Part § of Table A the words “provided that there bé fo less than
two persons present” shall be ingerled afler the word *proxy”.

IS, Subject to the provisions of the Companies Act 1948, a yesolution in welting sipned
by alf the Members of the Company who would be eatitied to receive notice of and to
agtend and vote at a General Mesting at which such resolution was to be proposed or by
their duly appointed attorneys shall be as valid and effectual ag if It bad been passed ata
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General Meeting of the Company duly convened and beld, Any such resolution may
constst of several documents In the tike form each signed by one ar mors of the Members
or thele atfotneys, and in the case of # body corporsie whicls is a Member signature shall ba
sufficient it made by a divector of that body covporate or by its duly appointed attomey,

VOTES OF MEMBERS

16, I at any General Meeting any vote shall be counted which ought nof to bave ese
counted ar which might have been rejected, the erver shall mot vitiale the result of the
voting maless it b pointed out at the same meeting and vot in that case vnlesa in the
upinions of the Chairman of the Meeting it shail be of sufficient magnitude fo vitats the.
rasnit of the voting,

EHRECTORS

17.  Usless and unthl otherwise determined by the Company in general meeting, the
direcfors shiall be not less than two (n nmber,

ALTERNATE DIRECTORS

18, Every Divector shall Have the power 1o appoint (1) any other Divector or (2) any
person epproved for that purpose by a resolition of the Directors (o act as altevaste
Liirectir during his absence and at his discretion to remove such altemate Divector, and on
such appointment belng made the aliemate Directar, extcept as regards remuneration and
the power to appolal an alternate, shall be subject in alf respents to the terms and conditfonsy
existing with reference to the other Direclors of ¢he Company, and every altemate
Director, while so acting, shall exercise and discharge all the functions, powers and duties
of the Rrenors whom he represents.  Any Director acting as allernate shall have an
ndditional vobe for every Director for whom De aots ag aliernate,

13, Any instrument appointing or removing an alternate Director shall ba effected by
instrument in writing slgned by the appointor and sent to or delivered at the registered
office of the Company.

26, Ifany Dircotor shall be called upon to perfonn sxirg services or miake any spesiat
exertions in going or reyiding abyoad or otherwise for any of the purposes of ihe Company
the Directors may armange with such Divector for such extra ramuneration for such services
or exertions, cither by way of salary, comimission or the payment of a lump stz of money
or otherwise as they shall think fit,

DIRECTORS® BORROWING POWERS

21,  The Direcfors may exercise all the powers of the Company to borrow meney and to
mortgage or charge its undertaking, property and wncalled capital, of any part thereof, and
subject to Suction 14 of the Companies Act 1980, to issue and create mortgages, charges,

- memoranda of deposits, debentures, debentura slock and other sccurities whether oniright
or ag securily for any debts, liability or obligation of the Company or any third pany.
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TOWERS AND DUTIES OF DIRECTORS

22, A Dlmotor who pursuant (o Regulation 34(1) of Table A has declared at a meeting
of the Directors the nature of bs intorest in & contract or proposed contract with the
Company shall be entitled {o vote in vespect of that contract or proposed contract, and i be
shail do so his vote be counted, and ho may be taken into aceount in ascertaining whether
or not & quorom i prosens at the mecting of the Directors al which the vote is taken,

PENSIONS AMD ALLOWANCES

23, The Directors way grant veliring pensions or annuities or other allowsnces,
including allowances on deatl, to oy person or to the widow or dopendants of any person
in respect of Services rendered by himt to the Company as Maraeging Director, Assistant
Managing Dirsctor of in any other executive office or employment under the Company or
indirectly as an exesutive officer or eniployee of any subsidlary company of the Company
at of ita holding comprany (f any), notwithstanding hat he may be or may have been
Director of the Company, anid may make payments towards insurances or trusts for such
puiposes i respect of such persons and may nelude rights in respect of such pensions,
annnites and allowances in the terms of engagement of any such person.

APPOINTMENT OF DIRECTORS
24,  The holder or holders for the time being of 2 ;majority of the Qrdinery shares a¢ any
Hme and {rom dme o time by Memorandum fa wrelting sigaed by him or them and sent to
or left at the reglistered offics for the time being of the Company, or the Company by
resolution in Generd Meeting, may appoinl any person to be » Divector, efther to filla
casual vacancy in the sumber of the Directors or as an additional Rirestor,
ADDITIONAL DIRECTORS

25, Without yrejudice to Asficle 24 the Directors shall have powes at any fime and from
tims o tme appoint any person fo be a Director elther fo fill 4 casual vacancy or as an
addition to the existing Divectors but so that the total nember of Directors shall not at any
dime excesd the number fixed in accordance with these Articles,

DISQUALIFICATION OF DIRECTORS

26. Mo Director shall be regulred {o retire by rotation but shall continue in office: until
his office 13 vacated by v ocoureence of any of the following eventst-

(1}  If by notice in weiting to the Company he resigns the affice of Director,
{2y  Efhe ceases fo be a Director by virlve of Section 18% of the Companies Act 1948,

{3)  If he commits any act of bankruptcy or enters into any arvangement with kis
ereditors,
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(4} Ifhe s prohibited from being a Director by an ordes mude under any of the
provislons of Secton {88 of the Compardes Act 1948 or undor Sectlon 28 of the
Companies Act 1974,

{5y  Ifhe becomes of unsound mind,
{6} I he ceases to baa Direclor by virive of Section 183 of the Companies Act 1948,

21 Sublectto Artlele 26, the Divectors {howsoever appointed) shall remain in office
uatil removed by Memorandum in wiiting signed by the holder or holders for the Hime
being of a majorlly of the Ordinary Shares and sent to or left at the registered office for the
tme being of the Company or by resolution of the Company In General Meating,

PROCEEDINGS OF DIRECTORS

28.  The Directors may meet togelher for the despateh of business, adjours and
otherwise regulate thelr mestings as they think fit, A Director may, and the Sectetasy on
the requisition of & Director shall, at any time suminon a meeting of the Directors. The
auortm pecessary for the transacton of the business of the Directors shatl be two Directors
of their altemates. No resolution al any mesting of the Directors shail be effective unlegs
pasged by the affirmative voie of 2t feast two DRiretlors or their aliernates,

29, A resolution in writing, signed by all the Directors for the time being entitied fo
receive notlee of 4 meeting of the Directors, shall be valid and offectual as if it had been
passed at a mesting of the Divectors duly convened and held. Any such resolution may
conaist of soveral documents in the like forn signed by one or more of the Direetors or
thelr altcrnates,

MANAGING DIRECTOR

30,  The Directors may from tims (¢ time appoint one or more of their body fo the office
of Managing Director for sech perlod and upon sach terms us they think Gt and, sbiest to
the provisions of any agreement entered into in any particular case, may revoke such
appoiatiment and such appointment shall be antematically determined if a Direstor so
appointed shall cease from any causs lo be a Direclar but without prejudice 1o suy claim be
may kave: for damages for breach of any contract of sarvice between him and the
Company. '

MNOTICES

31.  Bvery notioe shall be given by the Company o every Member entitied to receive the
same by sending it addressed Lo that Member at bis vegistered addiess by post, except that
int the easo of @ Member whose registered address is outside the United Kingdorm of Great
Britain and Northerm Ireland every notice shall bo sent by atrmall If feasible. BEvery notice
gent a5 aforesaid shall be decmed 1o have been received at the expivation of a perlod of 48
hours after it wag posted or airmatied,
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32. T wegulation 133 of Table A the words “er, if appropriate and teasibls, by alrmail™
shall be inseried after thes word °post” and (ke words *within the United Kingdom® shall be
doleted,

33, The whele of parageaph {a) in Regnfation 134 of Table A which follaws the word
Ymember” shall be deleted,

SFECIAL DIRECTORS

34, The Beard may from lime to time appoint any person to any office or employment
having a desigoation or title including the word “Director” or attach to any existing offics
or cmployment with the Compatiy such a desipnation or title and may at sny time
determine any such appointment or the use of any such designation or title, The inclusion
af the word “Director” in the designation or title of any such office or employment with
tire Cemgany shall not imply tat the holder thercof s a Divector of the Company shall not
fmply that the holder thereof is a Director of the Company nor shall suclh holder theveby be
cmpowered in any nespect (o aet as a Director of the Company ¢r be desmed o be a
Director for any of the purposes of these Articles.

INBEMNITY

35 () The Company shall indemaify to the fullest extent peymitied under and in
aocordanca with the Ach any persen who was or Is a party or is threatened fo e
piada o party o any threatened, pending or complated action, suit or proceeding,
whether eivil, criminsl, administrative or investigative by reason of the faet that he
is or was a divector, officer, employes or agent of the Company, or is or was
sexving al the request of the Company as a director, officer, (rustea, employes or
agent of ox in any other capacity with anothier company, partnership, joint venture,
trust or other enterprise, agatast ¢ . enses (including soliciiors® fees), judpements,
fines and amounts paid in settfoment actually and reasonably incurred hy him in
conpection with such action, suit or proceeding if he acted In good falth 2nd in a
muenner he veasonably believed to be in o not opposed to the best Interests of the
Company, and, with respect (o any criminal action or proceeding, hiad no
reasonable cause o believe his condust was unkawhal,

(b}  Expenses inewrred in defending a ivil or criminal action, suit or procecding shall
{in the case of any actlon, suit or procesding against a director of the Company) og
may (in the case of any action, suit or proceeding against an officer, trustes,
employee or agent) be paid by the Company in advance of the final disposition of
such action, suit or proceeding as authorised by a4 meating of the Directors of an
uadertaking by or on behalf of the indemnified person 10 repay such amount if it
shall ultimately be determined that he s not entltled 0 be indemnified by the
Company as awthorised in this Article,

&) Theindemnification and other rights set forth in this Articls 35 shall ret be
exclusive of any provisions with respect thereto in the Ariicles of Association or any
other contrack or agreement between the Company and any officer, director,
cmployes ov agent of the Company.
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®

Neither the amendment nor repel of this Article 35, Soetion (a), () ay (6}, shall
eliminate or reduce the effeet of this Aricle 35, Sections (1), (b) and {¢) in respect
of any matier oceurrng prior to such amendment, repeal or adoption of an
inconsistent provislon or fn respect of any cause of action, sult or ¢laim relating to
any such matter which would have given riss to a right of indemnification or right
10 reosive expenses pursuant to this Article 35, Section (a), (b) or {6}, If such
provision had not been so amended or repealed or if a provision inconsistent
therewith had not been so adopted,

Neo divector shall be personaily Hable wo the Company or any Member for monetasy
damages for breach of fiductary duly as & direolor, except for any watter in Tespect
of which such divector {8} shall be lialile under Section 310 of the Companies Act
1985 or ary amendment thereto or successor provision thereto, or (b) sltali be lisble
by reason that, in addition to any and all other requtiroents for liability, he:

(i) shail ave breached his duty of loyaity to the Company or its
Members: :

(fy  shall not have scted in good faith or, in failing fo act, shall not
bave acted in good falth;

(itiy  shall have acted in a mamner involving intentfonal misconduct
or a knowing violation: of law or, In failing to act, shall hova
scted n a manner involving intentional misconduct or a
knowing viclation of faw; or

Gv)  shal have derived an improper persenal benefit,

Reguiation 136 in Table A shall not apply to the Company.
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NAMES, ADDRESS AND DESCRIPTIONS OF SUBSCRIBERS

AL, Boyes
18 Austin Friars
London EBC2

Solickor

1.6, Jonking

IR Aunstin Friars
London BCZ

Solicior

DATED the 12th dry of April 1265
WITIESS to the above signatiires:-
Keith Miller
18 Aunstie Felars
Lomdon  BGI

Solicitor's Articled Cletk
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Section 1 Pu

Introduction

Thig progress report has been prepared by the Joint
Administrators (the ‘Administrators’) of Lehman
Brothers Limited CLBL’ or the ‘Company’) under
Rule 2.47(3)(a) of the Insolvency Roles 1986 (the
‘Rules’.

'This is the eighth such progress report and provides
an update on the work that the Administrators have
undertaken, with particular focus on the progress
made during the six months since 15 Mareh 2012,

Objectives of the Administration

The Administrators are pursuing the objective of
achieving a better result for LBLs credilors as a
whole than would be likely if LBL were wound up
(without first being in Administration)}.

"The specific aims of this Administration are to:

»  Realise all assets of LBL, where value may
exist;

o Provide ongoing employee and infrastructure
support to the other Group companies that are

in Administration in exchange fox appropriate

reimbursement; and

o Mitigate, as far as possible, any further
Habilities against LBIL. by the transfer or
termination of contracts.

Creditors’ Conumnitiee

The Administrators regularly meet with the
Creditors’ Committee (the ‘Committee’) and, to
date, fourteen meetings of the Comunittee have
taken place.

The meetings with the Commitiee provide the
Administrators with the opportunity to explain in
detail how the Administrators are dealing with key
aspects of the Administration and to consult the
Committee on critical issues.

ose of the Joint

DYress report

Outeome for unsecured creditors

The Administrators are not in a position to give an
estimate of the timing or quantum of any dividend
to unsecured creditors.

However, creditors should be aware that LBL is a
shareholder of Lehman Brothers International
(Europe) - in Administration (LBIEY, an unlimited
company. LBL is therefore potentially liable for any
shortfall to creditors of that estate. Clearly, this
could have a significant fmpact on funds available
to other creditors of LBL. Ongoing legal advice is
being obtained and updated on this.

Rxtension of the Administration

As previously reported, on the application of the
Administrators, the High Court granted an Order
on 2 November 2011 to further extend the period of
the Administration to 30 November 2013.

Future reports

The Joint Administrators’ next progress report {0
creditors will be sent in approximately six months.

Signed:

Ima) Qe

MJA Jervis
Joimnt Administrator
1 elhman Brothers Limited
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Section 2 Joint Administrators’ aCilOons

to date

As previously reported, LBL was pivotal to the
operations of the Lehman Brothers OGroup of
companies (the ‘Group’), as it held most of the UK
Groups’ service contracts and employee contracts. LBL
algo maintained IT and general ifrastracture fo
support the needs of the Group. It was also the head
lessee of the former European headquarters at 25 Bank
Street, Canary Whart,

LBL has continued to provide services whilst in
Administration to other UK based Lehman
Brothers Companies in  Administration (the
‘Iehman  Administration Compantes’) and has
received cash to cover the associated costs of
providing such services. LBL has been successiul in
reducing the number and value of creditor claims it
will receive and over time LBL is continuing 1o
reduce the level of serviees it provides by either
discontinuing specific services or passing service
provision to end users.

Since their appoeintment, the Administrators have
used specialist teams from within
PricewaterhouseCoopers LLP (PwC), working with
retained LBL employees, to ensure that the
operations of LBL are properly coordinated and the
objective of the Administration is met.

The teams are currently formed around the
following activities:

o  Human Resources & Pensions;

s  Corporation Tax and VAT;

o  Intercompany,

s Affiliate company relationships; and
s Recharges.

The Administrators comment in more detail on the
activities of the current teams in the following
pages of this progress report.

As previously reporied, LBL's assets primarily
comprised fixtures, fittings, IT assets, tax refunds
and  inter-company receivables. The teams
responsibilities include the management and
realisation of these assets for the benefit of the
craditors of LBL, and minimising of obligations to
creditors,

Key progress since 15 March 2012 includes:

o  Further recoveries of corporation tax and VAT
repayments on behalf of Group companies.
During the period covered by this report, LBL
has received corporation tax & VAT
repayments of £20.7m on behalf of itself and
other Group companies;

« A sustained steady worlforce and continued
progression in the collection of outstanding
employee-related loan and tax amounts, with
£1.99m being received in the period;

o As explained in our last progress report, costs
incurred by LBL which are recharged to other
Group companies under a cost recharge
agreement are now limited to payroll and a
gmall amount of ancillary costs. In the six
months to 14 September 2012, total receipis
under that recharge agreement amounted to
£24.8m. Total receipts under the cost recharge
agreement, including an element of third party
receipts, now stands at £689.8m;

s Agreement of more than 50% of the possible
former employee preferential claims. It is
anticipated that payment of agreed preferential
claims will commence within the next six
months; and

o The receipts and payments account on page 10
shows cash held in the six month period
reducing by £53.9m. This is primarily a result
of corporation tax refunds received for other
Group companies being paid over. In the
period, cash held for LBL's own account has
inereased by £22.1m.
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Ouerview

Human Resources (“[R™) is responsible for all
matters relating to the provision of ongoing
‘business as usual’ HR support to ¢.500 LBL
employees and contractors. The cost effective
management of a stable workforee continues to be
critical to achieving the ohjectives of the Lehman
entities in Administration.

Highlights

We have retained a stable and flexible workforce to
meet resourcing requirements, 60% of the
workforce are engaged on on-going contracts, 25%
are on Fized Term Contracts and 15% are
coniractors.

Significant progress has been made in resolving
former employees’  preferential and non-
preferential unsecuved claims.

Progress

Notable areas of progress include:

o Completed the 2zo12 mid-year performance
mapagement process, with 100% compliance
and individual performance assessed against
ohjectives set;

s Developed the strategy for managing
redundancy processes in 2013 and heyond;

o  Tinalsed the 2013 reward package; first grant
under the 2013 Retention Unit Awards to
eligible employees meeting performance
levels;

o  TFormal review of the Fixed Term Contract
employees with extensions to contracts nto
20175 offered to 103 employees;

»  Continuation of employee development with
16 employees transferving to new roles in this
period and 44% of employees attending formal
Leadership & Development opportunities;

o  Fmployee benefit renewals completed;
a  Significant progress with HMRC to resolve pre

and post-Administration  PAYE / NIC
reconciliations;

Joint Administr

Resources and Pensions

o  Preparation and distribution of Pub
information. and finalisation of tax year end
P60 and Pag reporting;

o Continued progress made in the recovery of
outstanding loans due to LBL from former
employees, either directly or in connection
with expatriate tax loans, with £1.99m
collected in this period; and

o Of the submitted preferential claims, 98%
have been rveviewed and admitted. However
only 5i% of the former employees have:
submiitted a preferential claim. Efforts are
being made to trace unresponsive former
employees, who wmay have changed their
address.

Issues and Challenges

The challenges to be faced by the HR workstream.
will he to maintain the right level of resource 1o
meet the evolving requirements of the
Administration’s as objectives are met and
workforce requirements reduce. Clear and open
dialogue with the employee group is key.

Additional challenges for the next six months are:

s  Retaining key emplayees;

s Maintaining employee focus throngh a peried
of changs; and

e Pursuing former employees for claims and
commencing with payments in respect of
preferential claims admitted.

Pensions

There have heen no developments in relation to the
claim for £129m submitted by the Trustees of the
Lehman Brothers Pension Fund in respect of the
deficit in the Scheme. However, work is in progress
seeking to establish whether LBL may be able o
make recoveries in respect of the Trustees’ claim
from affiliate companies which benefitted from the
employment of members of the Trund.
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2.2

Overvies

As Group Paying Agent of the Lehman UK tax
Group and representative member of the VAT
Group, LBL played an important and complex role
in the Lehman UK tax affairs.

The primary objective of the tax team is finalising
the timely repayment to the Group of up to £466m
{excluding interest but subject to Crown set-off) of
corporation tax.

Other key objectives inclade:
Compliance

v  Tnsuring tax compliance and statutory filing
obligations are metl.

Planning
s Minimising tax leakage from the UK Group.
HMRC Relationship

«  Conlinuing to maintain a good relationship
with HMRC to facilitate a pragmatic resolution
of issues.

Progress

Specific progress in the period includes:

Corporation Tax

o To date, corporation fax repayments of £478m
{including interest) have been received by LBL
on behalf of the Group, of which £12m was
received in the six months ended i4
September 2012;

¢ Two corporation tax repayments remain
outstanding which may be subject to Crown
set-off -~ whereby they will be reduced by other
tax Habilities (e.g. PAYE) due to HMRC;

e  Submission of 2010 Group loss position to
HMRC, ensuring, by efficient usage of Group
losses, no Group corporation tax hability in
2010; and

o  Finalising 2011 accounts to enable preparation
of 2011 tax returns to commence.

VAT

e  IBL is part of a VAT group for which it is the
representative member. All group VAT returns
have been submitted up to the quarter ending
May 2012. The August 2012 VAT return has
been drafted and will be submitted shortly.

Corporation Tax

arwd VAT

s LBL is due a VAT repayment of £470k for the
November 2011, February 2012 and May 2012
quarters,

PAYRE

o Several meetings have been held with HMRC to
finalise agreerent of the amount due to HMRC
in respect of employment faxes to the date of
Administration. Agreement now appears close
and a further meeting is planned to finalise the
amount and to discuss potential set off
implications. ‘

o With regards to the Employment Benefit
Trusts, HMRC have asked for further
information given the recent focus on such
payroll planning.

Over the next six months the Tax tean will focus on
the following areas:

o TFinalising and submitting to HMRC the 2011
corporation tax returns;

» In conjunction with FMRC, complete
reconciliation and agreement of the pre-
appointment employment tax liabilities. Once
this g finalised HMRC will be in a position to
release the two outstanding corporation tax
repayments; and

¢ Projecting the 2012 taxable position of the
Group, to determine the likelihood of tax
leakage in 2012,

Jolnt Administrators’ progress repori for the pariod 15 March 2012 fo 14 September 2012 [4
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2,2 Intercompany

Overviewn

The global nature of the Lehman business, with
highly integrated irading and non-trading
relationships across the Group, led to a complex
series of intercompany positions being outstanding
at the date of Adminisiration. These included 289
debtor and creditor balances between LBL and the
rest of the Group representing, at book value,
£1.9bn of receivables and £0.7hn of payables as at
15 September 2008. LBL has a high concentration
of its overall Affiliate debtor balances (c.£1.1bn) in
just 5 relationships. In addition LBL held
guarantees from LBHI in respect of some claims
against other group companies.

Progress

The Intercompany team has continwed to make
progress on a number of significant receivable
balances:

o  Pursuant to the Plan of Reorganisafion of
Tehman Brothers Holdings Inc (LBHI} and
the other Affiliates i US Chapter 11
proceedings (the US Bgtates”), which became
fully operational and binding on 6 March 2012,
ILBL teceived £iram  ($17.6m) in first
distribution paymenis on 17 April 2012 The
total recovery from these claims remains
ancertain but is anticipated to be in the region
of $55m;

o Also pursuant to the settlement agreement with
the US Estates, Lehman Brothers Luxembourg
Investments SARL (‘LBLIS") has agreed LBL's
unsecured ereditor claim in the sum of $2235m
and the principal US creditor of LBLIS has
agreed to subordinate its claim behind 1BL's
claim. The quantum of any recovery from this
claim remains contingent on the recovery
ILBLIS makes on its Intercompany receivable
and other balances;

o LBL is engaged in discussions with the US
Affiliates that are not in Chapter 11 proceedings
{‘the non-Debtor Affiliates’) with a view to
settling with a group of these Affiliates where
cash is currently available for distribution.
LBL’s receivable balances from this group of
Affilintes is c.$om; recovery, whilst difficalt to
predict accurately, is expecied to be at least
$om,

o LBLs largest claim, for c.$1.2bn, is against
Tehman Prothers Holdings Ple (LBH Ple),
which is in Administration. LBH Ple has cash
assets of e.£45m, and a possibility of some
significant additional recoveries. LBL's overall
recovery from LBH Ple remains difficelt to
assess at this stage; and

o LBL has submitted claims in the estate of
Lehmen Brothers Burope Limited and in the
estate of LBIE and is currently in discussion
with the Administrators of those estates.

The Intercompany team continues 1o proactively
progress more than 100 smaller LBL Affiliate
halances {out of c.250 identified at the
commencement of the Administration) where there
remains a reasomable prospect of future
realisations, including engaging with the US.
Fistates in relation to balances with smaller entities
controlled by them and which are not subject to
Chapter 11 or other insolvency proceedings.
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Querview

1BL continues to provide data to overseas Lehman
Affiliates under the terms of agreements designed
to manage the risks, and 1o enable the costs of so
doing (including a contribution to overheads) to be
recovered. No new contracts have been entered into
during the period and whilst there have been sone
further ad hoe requests, the number of new
requests under the existing contracts has continued
1o decline. Considerable progress has been made in
fulfilling the existing requests, notably in respect of

- the unstructured data and. hardeopy documents for
LB Bankhaus ('LBB").

Progress
LBHI

The Services Agreement with LBHI extends
through to 16 December 2012 Only two
mnsiructured requests have been made during the
period, but LBHI has had continued access to nine
IT applications. Total billing for the period
amounted to £1.042m.

LBB

The data agreement with LBB was extended from
50 June to 30 September 2012 to allow completion
of the unstructured and havdeopy projects which
were ongoing. The request for 2008 email has now
been completed. The request for 2007 email, and
the hardeopy document project are both nearing
completion, but a further short extension to the
contract will be necessary to allow time for the
resolution of queries. Total billing for the period
amounted to £0.723m.

Issues and challenges

For I.BL the release of data to other Lehman
_Affiliates is a risk management exercise, and the
maintenance of a robust audit trail to show the
work done is a significant challenge. LBHI is
currently assessing its future requirements, but in
the absence of further requests from Lehman
Affiliates generally, this workstream will diminish
over the coming months.

Joint Administrators’ progress report for the pariad 16
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Section g Statutory and other Information

Court details for the Adminisiration:

High Court of Justice, Chancery Division, Companies Court - Case 7945 of 2008

Full name:

Lehman Brothers Limited

Trading name:

i ehman Brothers Limited

Registered number:

846922

Registered address:

Level 23, 25 Canada Square, London Fi4 5LQ, United Kingdom

Compary divectors:

D Gibb (resigned 17/a7/2009), CL Heiss (resigned 31/10/2008), IM Jamneson
(resigned 17/07/20009), AJ Rush (resigned 28/10/2008), PR Sherratt (resigned
06/10/2008)

Company secrelary:

M Simith, P Dave, B8E Upton (all resigned 25/01 /2010)

Shareholdings held by the divectors and
secretary:

None of the directors own shares in LBL

Date of the Administration
appointment:

15 September 2008

Administrators’ names and addresses:

AV Lomas, SA Pearson, DY Schwarzmann, MJA Jervis and DA Howell, of
PricewaterhouseCoopers LLP, 7 More London Riverside, SE1 2RT

Appointer’s name and addvess:

High Court of Justice, Chancery Division, Companies Court

Objective being pursued by the
Adinistrators:

Achieving a better result for LBI's creditors as a whole than would be likely if
LBL were wound up (without first being in Administration).

Division of the Administratory’
responsibilities:

In relation to paragraph 100(2) Sch.B1TA86, during the period for which the
Administration is in force, any act required or authorised under any enactment
to be done by either or all of the Joint Administrators may be done by any or
one or more of the persons for the time being holding that office.

Details of uny extensions of the initial
period of appoiniment:

The Court has granted an extension of the Administration to 30 Noventber
2013.

Proposed end of the Administration:

The Administrators are not yet in. a position to determine the most likely exit
route from the Administration and wish to retain the options available to then.

Fsttmated dividend for unsecured
creditors:

It is too early to estimate the likely dividend for unsecured creditors.

Estimeted values of the prescribed parl
and LBL's net property:

There is no qualifying floating charge holder, so there will be no prescribed part.

Whether and why the Administrators
intend to apply to court under Section
176A(E) FABG:

Naot applicable as there is no prescribed part.

The European Regulation on Insolvency
Proceedings (Council Regulation(EC)
No. 1346/ 2000 af 20 May 2000k

The European Regulation on Insolvency Proceedings applies to this
Administration and the proceedings are the main proceedings.
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Section 4 Joint Adh
Rer

Background

This section sets out the process for setting and
monitoring the Administrators’ remuneration.

In this case, the Creditors’ Comnitltee  is
responsible for agreeing the basis and quantum of
the Administrators’ remuneration.

Fnsolveney Rules 1986

By way of context, the manner in which the
Administrators’ remuneration is determined and
approved is set ont in the Insolvency Rules 1986
(2.106-2.109}.

There are two alternative bases under the
Insolvency Rules 1986, either:

o A percentage of the value of the property with
which the Administrator has to deal; of

o By reference to the time properly given by the
Mmsolvency Practitioner and his staff in
attending to matters arvising the
Administration.

The Insolvency Rules also provide that in arriving
at its decision on remuneration the Committee is
vequirved to consider the following matters:

o  The complexity (or otherwise) of the case;

o  Any responsibility of an exceptional kind or
degree which falls on the Administrators;

o The effectiveness with  which  the
Administrators appear to be carrying out, or to
have carried out, their duties; and

o The value and nature of the property which the
Administrators have to deal with.

Statement of Insolvency Praciice
No. 9 (‘SIP9’}

In addition to the Insolvency Rules, SIP9 provides
guidance to insolvency practitioners and creditors’
committees in relation to the remuneration of, inter
alia, Administrators. The purpose of 8IPg is to:

o - Fnsure that Administrators are familiar with
the statutory provisions relating fo office
holders' remuneration;

o Set out best practice with regard to the
observance of the statutory provisions;

inistrators’
uneration

» Sat out best practice with regard to the
provision of information to those responsible
for the approval of fees to enable them to
exercise their rights under the insolvency
legislation; and

» Set out best practice with regard to the
disclosure and drawing of disbursements.

The Committee members have each been provided.
with a copy of SIP9.

When seeking agreement for remuneration, the
Administrators are required to provide suificient
supporting information to enable those responsible
for approving their remuneration (‘the approving
body) to form a judgement as to whether the
proposed remuneration is reasonable having regard
to all the circomstances of the case. The nature and
extent of the supporting information which should
be provided will depend upon:

»  The nature of the approval being sought;

o The stage during the Administration of the
cage at which it is being sought; and

s 'The size and complexity of the case.
Remuneration review and approval
Process

As the remumeration is based on time costs the
Comumitiee has been provided with the time spent
and the charge-out value, together with additional
information setting out the approach to the project.

4IPg guidance suggests the following areas of
activity as a basis for the analysis of time spent:

o  Administration and planning;

e Investigations;

s  Realisation of assets;

a ‘Trading;

s  Creditors; and

»  Any other case-specific matters.

The following categories ave suggested by 51Pg as a
basis for analysis by grade of staff:

2  Pariner;

s Manager;
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o Other senior professionals; and
o Assistants and support staff.

In both cases the level of analysis and disclosure to
the Comumittee has met or esceeded these
standards.

SIPg also suggests that an explanation of what has
been done should inchude an outhine of the natwe
of the assignment and the Administrator's own
initial assessment, including the anticipated return
to ereditors. To the extent applicable it should also
explain:

o Any significant aspects of the case, particularly
those that affect the amount of time spent;

s The reasons for subsequent changes in strategy;

e Any comments on any figures in the summary

of time being spent accompanying the request
the Administrator wishes to make;

o The steps taken to establish the views of
creditors, particularly in relation to agreeing
the strategy for the assignment, budgeting,
time recording, fee drawing or fee agreement;

»  Any existing agreement about fees; and

o Details of how other professionals, including
subcontractors, were chosen, how they were
contracted to be paid, and what steps have
been taken to review their fees.

Each of these matters has been covered in some
length in the sessions the Administrators have held
with your Committee.

Members of the Committee ave bound by a
confidentiality undertaking as some of the matters
the Administrators have covered with them are
commercially sensitive and could impact the level
of recoveries by creditors if disclosed.
Resolution of the  Creditors’
Commitice

To pay costs on a ‘time properly given’ basis

Given the fundamental uncertainties about the
value of the property with which the
Administrators  have to  deal, - the .Committee

resolved to use the ‘time properly given’ basis — i.e.
an howdy billing basis.

Hourly rates

In accordance with SiPg, details of the hourly rates
have been provided to the Committee.

Cost apprrovals to date

During the period covered by this progress report,
the Comnumittee has approved remuneration of
£1,517,950 which comprises 5,620 hours al an
average hourly rate of £2770 in respect of the period
1 November 2011 to 30 April 2012,

Remuneration approved by the Committee includes

£684,674 for work performed for and recoverable
from Affiliate companies.

The table: below provides an analysis of the total
hours and cost by grade of staff:

Global Grade Total howrs Total (£)
Partner 37 34,044
e T— r——— 1"32 ...................... - ?;4,3.4.2
SemorManager ......... S 362 ...................... 171,158
Managm ................................ P " 316,904
“Senior Associate 1,984 530,488
e . P 3 31’114
Total 5,620 1,517,050
"Tess work recoverable from " (684,674)

Affiliate companies
Net charge to LBL 833,276

The Committee has also resolved that the
Administrators may draw 75% of their time costs
on account to assist with the smoothing of working
capital. All such costs are subject to detailed
reporting to the Committee and are ultimately
subject to their approval. In the six-month period
from 15 March 2o12 to 14 September 2012 the
Administrators drew remuneration of £1,517,950.

Part of the net charge to LBL reported in previous
periods relates to work on corporation tax and VAT
issues on behalf of the Group and has been partially
recovered from other Group companies in this and
earler periods. In addition, the disbursements
drawn in the six month period from 15 March 2012
to 14 September 2012 have been fully recovered
from Affiliate companies.

Tt is likely that significant levels of activity will be
sustained for some time, but the Administrators
expect that costs will begin to reduce in the coming
months.
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Introduction

This is the eighth progress report by the Joint
Administrators (the “Administrators”) of LB
Holdings Intermediate 2 Limited (“LBHI2” or the
“Company” ).

This report provides an update on the work the
Administrators have undertaken and the progress
made since our appointment, with particular focus
on the progress made in the six months to 13
January 2013.

Objectives of the Administration

The Administrators are pursuing the objective of
achieving a better result for LBIHIZ's creditors as a
whole than would be likely if LBHI2 were wound
up (without first being in Administration).

The Administrators will continue to manage the
Administration in accordance with the proposals
approved by creditors.

Ouitcome for creditors

The Administrators expect a distribution to be
made to ungecured creditors in due course,
however the quantum and timing of this
distribution remains uncertain, prineipally due to
three outstanding issues which affect the extent of
LBHI2's total assets and liabilities. First a potential
pension liability. Secondly, the extent to which
LBHI2 may be required to contribute to the debis
and liabilities of LBIE, by virtue of LBHI2's
position as shareholder of LBIE (an unlimited
company). Thirdly, in the event of there being a
surplus in LBIE, whether LBHI2's right to prove in
the LBTE estate in respect of a subordinated debt
claim has priority over awy claims for statutory
interst otherwise arising. These issues are
discussed further in section 2.

rpose of the Joint

Future reports

The Adminstrators’ next progress report 10
creditors will be sent in approximately six months.

Signed:

DA Howell
Joint Adminstrator
LB Holdings Intermediate 2 Limited

DA Howel, AV Lomas, MJA Jervis, SA Pearson and DY
Schwaramann were appointed as Joint Admimistrators of LB
Holdings Infermediate 2 Limited to manage its  affairs,
business and property as agents without personal liability. DA
Howell, AV Lomas, MJA Jervis, SA Pearson and DY

" Sehwarzmann are licensed in the United Kingdom to act as

insolvency practitioners by the Institute of Chartered
Accountants in England and Wales.

DA Howell, AV Lomas, MJA Jervis, SA Pearson and DY
Sclwarzmenn are Data Conirollers of personal data as defined
by the Data Protection Act 1998, PricewaterhouseCoopers LLP
will et as Data Processor on their instructions. Personal data
will be kept secure and processed only for matters relating 1o
the Administrations.
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to date

Overview of the Company’s business

1BHI2 holds the investment in Lehman Brothers
International (Europe) (“LBIET).

As previously advised, IL.BIII2’s investment in LBIE
was prineipally financed by:

o The issue of §6.1bn floating rate notes;

e The issue of $730m of fixed rate notes; and

o A combination of long and short term loan
facilities from Lehman Brothers Holdings
Ple of which some $2.2bn remains due.

Administrators’ actions
LBHIz’s potential pensions liability

As noted in previous reports, the Pensions

. Regulator (“the Regulator”) listed LBHI2 as one of
the Lehman companies from which it was seeking a
Financial Support Direction (“FSD”) in relation to
the Lehman Brothers Pension Scheme.

Tt September 2010 the Pensions Regulator’s
Determinations Panel (the “Panel”) decided that an
FSD should be issued against six Lebman group
entities. LBHI2 was among 38 companies that the
Panel decided should not be issued with an FSD.

'The Panel’s decision has been referred to the Upper
Tribunal, with the Scheme Trustees asking the
Upper Tribunal to overturn the Panel’s decision
and rule that the 38 companies (including LBHI2)
should also be subject to-an ¥SD. This means that
BII2 is still at risk from this potential liability.
LEHI2 (together with 36 other affected entities)
applied to the Upper Tribunal, seeking an order
that the Trustees’ referral to the Upper Tribunal
relating to a FSD should be struck out on the
grounds that it is now no longer possible for the
Regulator to impose a FSD against the Company.
The Trustees and the Regulator opposed the strike-
out application, and the hearing took place from 12
to 15 March 2012. Judgment was handed down on
14 June 2012 with the Upper Tribunal declining to
strike out the Trustees’ referral, meaning that
1BIHI2 is still at risk of a FSD. The Upper
Tribunal’s decision has been appealed to the Court
of Appeal, and the hearing in the Court of Appeal
Tas now been listed to begin on 29 April 2013.

1nist

The Administrators continue to keep the pensions
issues under close review and are working to find
an interim resolution.

LRBHI2’s poteniial liability for the debis and
labilities of LBIE

As sole shareholders of an unlimited company,
Lehman Brothers Limited (“LBL”) and LBHI2 have
a potential liability to contribute to LBIE’s assets in
an amount sufficient for payment of LBIE's debts
and liahilities.

The interplay between this potential liability, and
the intercompany claims, is extremely complex.

The ranking of LBHI2’s subordinated debt
eloim

[.BHI2 has a subordinated clain: against LBIE of
£1,254,165,598.45 (c.$2,225,000,000) pursuant to
three subordinated loan agreements entered into
on 1 November 2006 between LBHI2 {as lender)
and LBIE (as borrower) (the “Subordinated Debt”).

If there is a surplus in the LBIE estate, the yelative
ranking of the Subordinated Debt and any claims
for statutory interest otherwise arising, raises
extremely complicated legal issues.

The Administrators have retained SNR Denton UK
LLP to advise on the issues between LBHI2 and
LBIE, as well as Anthony Trace QC and Rosanna
Foskett of coungel. The Administrators have been
worldng with the administrators of LBL and LBIE,
and their respective legal advisors, to find a
resolution to these complex issues.

Tox

The Administrators have continued to review the
tax posttion of LBHI2 in order to assess the
potential value that may be realised through a sale
of the tax losses to other Lehman Brothers group
companies. In the period covered by this report,
£1.6m has been recovered in payment for tax
losses, bringing the total receipts from sale of tax
losses to £om.

Joint Administrators’ progress report for the period 14 July 2012 to 13 January 20130 4
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Debtors

As previously reported, the Administrators entered
into a settlement agreement with Lehman Brothers

Holdings Inc (“LBHI") on 11 October 2011.
Pursuant to this agreement LBHI2 had its claim
against LBHI agreed at $2,7m in respect of direct
claims and $302m in respect of guarantee claims.

The first distribution from LBHI was made on 17
April 2012 and TBHI2 received $13.8m in regard
to its agreed claims detailed above. A further
distribution from LBHI was made on 1 October
2012 and LBHI2 received $9.3m. These funds were
immediately exchanged to GBP to minimise the
foreign exchange risk.

Further dividends from LBHI are expected in
accordance with this settlement agreement,

however the guanium and timing remain
uncertain.

Joint Administrators’ progress report for the period 14 July 2012 to 13 January 2013 5
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Section 3 Stat

Court details for the Administration:

High Court of Justice, Chancery Division, Companies Court - Court Case 420 of
2000

Full name:

LB Holdings Intermediate 2 Limited

Trading name:

LB Holdings Intermadiate 2 Limited

Registered number:

05957878

Registered address:

Level 23, 25 Canada Square, London E14 5LQ, United Kingdom

Compuany directors:

D Gibb (resigned 17/07/09), IM Jameson (resigned 17/07/09) and AJ Rush
{resigned 17/07/09)

Company secrefary:

P Dave (resigned 25/01/1c) and ESE Upton {resigned 25/01/10)

Shareholdings held by the directors and
secretary’

None of the directors own shares in the Cormpany

Date of the Administration
appointment:

14 January 2009

Administrators’ names and addresses:

DA Howell, AV Lomas, SA Pearson, MJAJ eyvis and DY Schwarzmann of
PricewaterhouseCoopers LLP, 7 Maore London Riverside, London, SEL 2RT

Appointer’s name and address:

The directors, 25 Bank Street, London E14 5LE

Objective being pursued by the
Administrators:

Achieving a beiter result for LBHI2's creditors asa whole than would be likely if
LBHI2 were wound up (without first being in Administration)

Division of the Administrators’
responsthilities:

Statement of powers for the purposes of paragraph 100(2) of schedule B1 to the
nsolvency Act 1986. The joint administrators will act jointly and severally so
that all functions may be exercised by any or ali of them.

Details of any extensions of the initial
period of appointment:

The High Court of Justice has granted three successive extengions to the
Administration period to: 30 November 2010; 30 November 2011 and most
recently 30 November 2013.

Proposed end of the Administration:

The Adminisirators are not yet in a posttion to determine the most likely exit
route from the Administration and wish to retain the options available to them,

Estimated dividend for unsecured
creditors:

Tt is too early to estimate the likely dividend for unsecured creditors.

Hstimated values of the prescribed part
and LBHI2's nef property:

Not applicable as there is no qualifying ficating charge.

Whether and why the Administrators
intend to apply to court under Seetion
176A(5) TABG:

Not applicable as there is no prescribed part.

The European Regulation on Insolvency
Proceedings {Council Reg ulation(EC)
No. 1346/2000 of 29 May 2000):

“Fhe Buropean Regulation on Insolvency Proceedings does apply to this

Administration and these are the main proceedings.

Joint Administrators’ progress report for the period 14 July 2012 to 13 January 2013 o G
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ection 4 Financial Information

Administrators’ remuneration

At the meeting of ereditors which was held by
correspondence on 24 March 2009, creditors
resolved that the Administrators’ remuneration be
fixed by reference to the lime properly given by
them and the various grades of their staff. The
Adiministrators were also authorised to draw their
remurneration from time to time.

A summary of the Administrators’ time costs for
the period 14 January 2009 to 30 June 2012 has
previously been provided. Attached at section 6 of
this report is a summary of the Administrators’
time costs incurred from 1 July 2012 to 31
December 2012, presented in accordance with the
Statement of Insolvency Practice 9 (“SIPg”),
together with a narrative of the work performed.

The SIP9 summary shows that time costs for the
period 1 July 2012 to 31 December 2012 are
£92,679, representing 193.19 hours at an average
hourly rate of £479.73.

To date, the Administrators have dvawn
remuneration of £233,742, plus VAT in respect of
timecosts incurred in the period 14 January 2009
to g1 October 2012.

Receipis and paymenis account

An account of the receipts and payments in the
Administration showing movements for the six
months to 13 Janmary 2013 is set out overleaf.
The largest receipts in the period, as discussed in
Section 2, were £1.6m in regpect of the sale of tax

Tosses and. a $9.3m dividend received from LBHI,
equivalent to approximately £5.3m. -

Joint Administrators’ progress repost for the period 14 July 2012 to 13 January 2093 e 7
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Narraiive of the Joint Administrators’ time costs for the period 1 July zo12 to
21 December 2012

Aecouniing and treasury - £2,497

@

Preparation of receipt and payment account for statutory reporting;
Preparation of receipts and payments vouchers;

Managing investments on the money market;

Mitigating risk on investments;

Reconciliation of bank accounts; and

Monitoring flow of funds into the bank accounts.

®

T @& © @

Asset Realisations -~ £3,092

o Ensuring LBHI dividend received; and
s Reviewing intercompany position against affiliate companies.

Creditors - £1,780
s Discussions and correspondence with creditors.

Statutory and reporting - £7,005

@

Preparation of Administrators’ seventh progress report;

e  Circulate progress report to creditors;

o  Statutory filings at Companies House and Court;
o  Prepare detailed remuneration summary;

s Liaise with Administrators on statutory issues;

e  Managing LBHI2 Administration website; and

Maintaining case records and database.
Strategy and Planning - £76,184

»  Preparing and attending group pension strategy meetings;

s Discussions regarding strategy for the Administration and updating the strategy documents; and

s Participating in discussions to resolve the pension issue;

o Workstreams relating to the potential liability for the debts and Habilitics of LBIE, and the relative
ranking of the Subordinate Debt and statutory interest if there is a surplus in LBIE, including
discussions within the team, and with solicitors and counsel; and

e Setting, reviewing and discussing strategy on the relationship with LBIE.

Tax and VAT- £1,260
o Tax planning for group companies;
o Dealing with tax and VAT queries; and
e Preparing tax computations.

LBL recharges — £852

o 'This is an apportionment of the costs incurred by Lehman Brothers Limited associated with the
administration companies.

Joint Administrators’ progress report for the period 14 July 2012 to 13 January 2013 10
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IN THE HIGH COURT OF JUSTICE No, 7942 of 2008

CHANCERY DIVISION

COMPANIES COURY

Bafore The Honourable Mr Justice 2rigys

Nonday the 30" day of Novemiber 2009

IN THE MATTER OF LEHMARN BROTHERS INTERNATIONAL (EURDPE)
{in administration)

AND IM THE MATTER OF THE INSOLVENCY ACT 1988

UPON THE APPLIGATION of Anthony Victor Lomas, Steven Anthony Pearson,
Michael John  Andrew Jervis and “Daniel  Yoram  Schwarzmann of
PricewaternouseCoopers LLP, Plumiree Court, London EC4A 4HT (the “Joint
Administrators”), the Joint Administrators of Lehman Brothers International
(Europe) Limited (“L.BIE"), made purstant to paragraph 63 andfor paragraph 68(2)
and paragraph 65(3) of Schedule B1 to the Insolvengy Act 1986 (the "Application”)

AND UPON HEARING Leading Counsel for the Joint Administrators

AND UPON READING the avidence

AND UPON the Joint Administrators undertaking to return to Court for directions
prior to declaring & dividend and giving notice of that fact pursuant to rula 2.98 of
the Insolvaency Rules 1986

IT 1S HEREBY ORDERED AND DHRECTED that:

T

A11374993
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1 The Joint Administrators be at liberty to give & notice pursuant to Rule
2.95(1) of the Insolvency Rules 1986 in the form set out in the schedule to
the Quder;

2 Pursuant to paragraph 85(3) of Schedule BT to the Insolvency Act 1986 the
Joint Administrators be permitted to make a distribution to LBIE's unssecured
creditors;

3 pursuant to Rule 7.31(5) of the Insolvency Rules 1986, the evidence fited
and the skelston argurnent lodged in support of the application be not cpen
for inspaction without the leave of the Court;

4 The costs of the Application be pald as an expense of LBIE's administration;
and
5 There be liberty to any interested person {o apply to vary or set aside this
Order. '
2
A11374993
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Schedule

LEHMAN BROTHERS INTERNATIONAL {EUROPE)
(IN ADMINISTRATION)

NOTICE OF INTENDED DIVIDEND PURSUANT TO RULE 2,95 OF
THE INSOLVENCY RULES 1986

Notice is hereby given pursuanf to Rule 2.95 of the Insolvency Rules 1986 that the
Joint Adrministrators of the above named company intend to make a distribution {(by
way of payiivg an interim dividend) to the preferential creditors (if any) and to the
unsecured, non-preferential creditors of Lehman Brothers International (Europe)
(LBIE").

Broofs of debt may be lodged at any point up to (and including) 31 December 2010,
the last date for proving claims, however, creditors are requested to lodge their
proofs of debt at the carliest possible opportunity.

Persons so proving are required, if so requested, to provide such further details or
produce such docurnentationn or other ovidence as may appear to the Joint
Administrators to be necessary.

The Joint Administrators will not be obliged to deal with proofs lodged after the last
date for proving but they may do so if they think fit.

The Joint Administrators intend fo make such distribution within the period of two
months from the last date for proving claims.

Proofs of debt should be sent to the Joint Administrators.  Further details of the
methods by which proofs of debt can be submitted will be posted on the website
maintained by the Joint Administrators dedicated to the administration of LBIE at
‘r}ti;):!fmvw.pwﬂ.oc's.uk!@:rxg!iwues;f%ﬁahmaﬂﬁwsstﬁkeﬁf}Idfarmcreciitor@.E'rtml.

Rule 2.95(2)(¢c) of the Insolvency Rules 1986 requires the Joint Administrators to
state in this notice the value of the prescribed part of LBIE's net property which is
required to be made available for the satisfaction of LBIE's unsecurad debis
pursuant to section 176A of the Insolvency Act 1986, The value of the prescribed
part is £600,000.

Dated [...] December 2009
S A Pearson

Joint Administrator

—

A11374993
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Mos. 7842 and 7945 of 2008

I THE HIGH COURY OF JUSTICE

CHANGERY DIVISION

COMPANIES COURT

afore The Honourabie My Justice Briggs

fonday the 30" day of November 2009

IN THE BATTER OF LEHMAN BROTHERS
INTERNATIONAL (EUROPE) (i admiintstration)

AND IN THE MATTER OF THE INSOLVENCY ACT
1986

RR— T
e ey A B T A e N B R PR SRR ST nIIEE

!;'g;T‘:M.;;-,midwhﬂ.h{n " AR R L YT g

e Order vens aealed by 2t luaden o

St s daaniiake [Tl 020 7947 LAY, Ytowhom all snquinies
ST nonilel be made between the hours 2.00-10.15am

sorraspending with the Coutt please address

ting, Foyal Counts of Justice
4 quete the case ninbet

N

Linklaters LLP (Tony Bugg { Euan Clarke)
One Silk Strest
London EC2Y 8HG

Tel: (44-20) 74506 2000
Fape (44-20) 7456 2222
Salicitors for the Applicants

A11374983
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 EHMAN BROTHERS INTERNATIONAL (EURCPE)
(IN ADMINISTRATION)

NOTICE OF INTENDED DIVIDEND PURSUANT TO RULE 2.95 OF
THE INSOLVENCY RULES 1986

Notice is hereby given pursuant to Rule 2 g5 of the Insolvency Rufes 1986 that the
Joint Administrators of the above named company intend fo make a distribution (by
way of paying an interim dividend) to the preferential creditors (if any) and to the
unsecured, non-preferential creditors of Lehman Brothers International (Europe}
(“‘LBIE").

Proofs of debt may be lodged at any point up to (and including) 31 December 2010,
the last date for proving claims, however, creditors are requested to lodge their
proofs of debt at the earliest possible opportunity.

Persons so proving are required, if so requested, to provide such further details or
produce such documentation or other evidence as may appear to the Joint
Administrators to be necessary. '

The Joint Administrators will not be obliged to deal with proofs lodged after the last
date for proving but they may do so if they think fit. :

The Joint Administrators intend to make such distribution within the period of two
months from the last date for proving claims.

Proofs of debt should be sent to the Joint Administrators. Further details of the
methods by which proofs of debt can be submitted will be posted on the website
maintained by the Joint Administrators dedicated to the administration of LBIE at
http:ifwww.pwc.oo.uk!engfissuesflehmans_stakeho!der_creditors.html.

Rule 2.95(2)(c) of the Insolvency Rules 1986 requires the Joint Administrators o
state in this notice the value of the prescribed part of LBIE’s net propetty which is
required to be made available for the satisfaction. of LBIE's unsecured debts
pursuant to section 176A of the Insolvency Act 1986. The value of the prescribed
patt is £600,000.

Dated 4 December 2009

S A Pearson

Joint Administrator
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G Gergil fpompry Undsrued Balacs [ és
*. 9.2 Intercumpiny Noles - Senlor A 5
53 Inlercomparty Moles = Subardinaled ] Lo = [ 2§
Bubtela! Elalm Relating t General ltergompany pon-rading UL T
tlalm o5 nt 15 Soptomber 2008 (Thls figure Is sodreed from ™ | A6267IGPT
sotons 8.1-8.3) . : - -
P T R T PR s TE T S
Total Unsecuved Claimy . ' , | RSB 76|
4. Unaecured Claims arlsing out of Asset Clubms
N Talal Valus ol {GBP)
Total Comtlngant Unescured Clalm arising out of i M“Di Thils figee i sourcad from Seition 2,3 Pdme Brokerans Agreements «
Apgst Clalris Cenlingent Claim field

. .Your unse'cu}éﬁlallaini mising out o Assat Clalms s:héwn aova haa haen populaled usfng the amaun iimpded by you in the conlingent assel clam {Le. seaufed

ssgel positian] vontalnad in the Pdna Brokerga ssetun 2.3 of tis Provt of Debt Pleasa nale hat tig amount will nat be Inclutied [n your Tofal Ungecwed
Clalkn 2 (s staga as it ia a contigent claim and Is therslare subject ta change 2nd s siefed hero for ngiaalive pumoses only

The contlngest unsetured cldm arising aul of Assel Glains amount f4 subject io changs 1 you miy have recsived of be saed o recaive  relum of cenal

Pagp 1of2
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assals licin [ha assels LEIE hotds whish will decroase any residual ungaoused cai adsng calof ihota assels which prava net bags sfianvse retlimod As soen
a3 5k Ascel Claims have been recongled Ihe Joint Administoators wil be s s pasilion T caleuinte the limal ameunt of any temaiing Assel Clakn you may frave
anchthis Amount il at vt shege Da ¢anfinmed gs belng par olyous Total Unsacurad Glakn.

5, Statutory Regquirements & Geaerel Claim Informetion ' )

| . o0 Al elgimants mest provids detods i -
s section , .

Folal Amounl of Sel-OH Clatmead

Clatnsnagl made pursuant 1o & Guarantea 5}
Mo part of elalrs prafersntial =i
Ne pronrl'erafy rights hiave besn claimed {2 g, estention of We} 3
go payc;nﬂns' v basn Tocaned sincd 15 Saplarbiar 2008 m respect ol ary amount =
Rims . .
Nona ol the balances elamad tor on ihfs forh ere shown net of any withivolding ot T
othertases  © - L . @
Mo secustly heid In raspect of any smount dalmed (oiner (han thal which may rella o i

Faianclal Trading Goalaclsy

1 heveby declare that the Infoymation provided i this Proof of Debt is coywect, § confivan that Y wim peting oy owi
thorised bo sign this Proof of Debt on belalf of the Legal Eutity. Gl

belizlf or 15 a slgnatory s

_ Fluiira selegt lhn'cnn'm.c;t 2tails of the subultier tle, Pﬂ“l':"‘l:ﬂ-'}“ 1 tie
Prauf df Debi Fruut the details i yoas bave provided. !
LI o g . . ‘

]

e Andossan__

Suatup: Glawm Submided et Dec 21 2011 A:B4PM  Last Saved Dake: 21124011 16:04.35
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Lohman Brothers &niﬁmamﬁai (Europe)—in admi nistrabin FLEEE“P

- Proof of D Debt
1, Craditor Information o :
. Engliy Mems: LEHMAN BROUTHERS LIMITED . : ‘
Frirtary Usariast Name; t o Andersan Prmary User First Name: .l
DES Gode: g ABUSE T This Clalm Heie Bedn Asslgaed: ~ No .
| Reglsterad Company Number: ~ DOB4G822 . Does s daim fompastofan Mol St
) A C AgortiPiincpal relafionship? .
o) a‘im HY‘E&K@ avin o . . - Fosiive uaiujl_t aqlfales !q a clal on fhe LBIEBsga[a'

2, Glatm refating o Finenclsl Ml Trading Agrasments

21 OTC Daﬁvaﬂﬁa Agraameﬁis -

Tota) Ua!us m‘f {GBF’)

040 i
22 8Eac:uﬂty F]DEI’&BIE\Q Agrasmants 00,08
2.3 Pdma Emk&mgaﬁgmemis 00.06
" |24 Falled Sedulios Trades: 0000
¢ 28 Other Flaamﬂsi Produsis: o4
| Sulbtotal Clalm Redeting to Finandai Markal Trading Agreaman!s 0900
- 3. Clalr mfaﬂng ﬂo Ncn-ﬂnamlal Pmdum o )
- Total Yalua of (GBP)
a1 Ganaral Intarcompany Unsecur&d Eialance 362,873,342.99
32 ln!armmparsy Notes~ Senlos; £4,00
33 Intan:ompﬂny Nofas - Sﬁbordlnatsd . 10,00
Bubtots! Clalm Refeting lo Ganeral ]nta\rﬁiﬁpan!gan-kadlng u}alma asal it SeptembarQﬂDB 362,673,342.99
4, unaaaumd Clalms arisTng out of Aﬁsai Claims ' .
o \ Totel Vaiue of (BB,
Tola1 Conilngem Unsawraﬁ C}alm arislng aul of Assal Gl & 00.40
Total Unsacured Claim -~ .| 362,873,342.95
& Skaﬁ:uﬁuw Raqu!mmam & (:ememl Claim: !ﬁfr:«mlaﬂm/
Fotal Amnun! uf Sal-0F Cratined 00,00

- Clalm fiof mage pursuent o B Guarsntes

- Mo pan of chal T prahmnﬂai

-RNo pmpﬁa‘imy tighls have Hean clalmad (a.g. raterlion of ilte)

- Mo paymenls have besn, raralied since 156 September 2008 n respact of any amount tlalmed

- Nong aof the higlances ci=tmed for on this form are shown net of any withholdlng or oihar taes

- Nalrggsfst;rﬁy hald In raapeci of any srmounl claimad (othar than that which may relgta 1o Finenelsl Trading

BEREEBERS
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Statutory Requirsments and General Clatm [nformation

The f:;uaa;lbéls i1 this secllon folete sither 1o ha siatufery raqulmmaqis for.a proaf of dsbl as fisted Jn Role 2.72 of the Insalvancy Rulas 1988 or
rolate to requasts for ganeral Information wiilch wii assistwilk the protessing of yeurciaim, ' )
Yau are thereford required fo provide respanses {o gl questions Jaibls saption,

. Prﬂpmmw@gﬁtﬁ

Aces you asseriing any propriotery rights b respact of the whola ur any parl afyour dlalm and wilchisnot ~ No
oltrerwisa gaveried in any oihersectonof g urssoursd sl portal? | .
Pluase pmﬁdé'd&féi{afﬁf any ke f propiatary clalm vou ard asseiing (nelating any reservalion of e or traclng clalm te which the whols or part
of your rlatm palates hut exclading afber propiistary njerests, 8.0 tnist or ollant money clalns), - :

. 4. Paiyments from LBIE

gin!cs 7:15 ‘Beptambar 2008 have you tacelvar a payment from LBIE (or any other parly} In relafonioyour Mo
BT, e : ~
i yes, pleasa stalé the amount racalved . Cueemcy - —Ploass Ssleck- 03.00

_ e : ) - Amoun (GAP) 0,00
Plonse p’m@!_e;i& detalis of the payments racelved (nams of payer, date of paymant)

4. Application of Set-OF

- e bt e P ——— b RPN

Have you sat off any amaus against your clali? i MNa
if yes, ploase siate thd amount sat-off . ’ Curvaney ~$loase Solsct- 00.00
- : : - Amciund {BEP) ob.00

- Ploase pmﬂda dulalia ai"ihé amoupt sa_i’bff {what it relalas to and da{a sat off wag appilad)

4. Prefarential Clalms ‘ ,
Is ali ar any patof the clajm prafarantial as defined bn e Insolvenoy Act18887° No
A g':mferaﬁﬁaln'lalm |z & plalid which esiates ta pséferémlal dabls as defined by sectlon 388 and sehadula 8 ihe Insolvency Act 1986 (as amandad
1y e provislons of sectan 251 of the Enterprise Act2002). Bubject to appiicabls Sialulary limils, thase include lalms fos! -
1, Contdbiilors 1 Occipalons) Pensia) Schomas;
- 2. Remuneraton owed [o smploysas; ‘
3. Acsruied holiday pay of amployes,
Tot Value {datali lo ha providad inthe it balow) Crgrenoy --Plazse Solect— 00.00
) el a Total Praforontlal Clalm (GBP}  00.00
ff yes, plaasy provide detalls belovr {whena s your praferentiat claim in respect of), Flaase stlach suppartng documents,

5. Bacurity

Ara yau Rolging any secully i respact of all ar part of your alati thsl heanol besn disdosed In the secilon | Ha
telaiad to Financhal Markel Trading Contracts? )

if ves, piaaéra provida dolafia helow ji;lajta of securify granted, valua of seeurly, date valuad), Pleass atiach supportling documents,

6. Withholding Tanes

Daes your claim ar any partof i incfudle any farm of withholding tax? No
Please do notl nciuds any olier typa of tax a.g. Valus Added Tax.

I yas, please provide defals below (specify amount and type). Please atiach supporting documants.

7. Guaranitess .
Iss your clalm or any part of your claim belng mede pursuant bo @ guamnles given by LBIET No

I you bave answered yes o the ebove question, plesse stale tha Currancy LPlepses Select-- 00.00
guarantead amountof your claim,

Toial Guarsntss by LBIE (GBP}  00.00
if yos, pleasa provide detalls of the guarantes {o.g. date of guaraniss, details of guarantesd obfigalion{s)). Please attach supperting documants.

fs your cialm, or any pert of your clalia, plrarantaed by any party olher than LBIE? Yes

§f you hiwve answered yes fo he above quastion, please siale tha Curraney chp 862,673,342,99
ghararised amount of your clalm, :

Tots} Guarautee by Non-LBIE  362573,342.99
Pasty (GBF)
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* Tarmounl of your claim which Is as a pestill of subso affon,

g:if:es. pisis;s provida details of the guarentes {e.0. data of guaraniss, parllas, details of guarantesd obligationds)). Flease attach suppn;“limg
oeEmentd, . . )

' "Ohillgations of LBIE guatantaed by LBH!
. Is your claim, or any part of yaur efbre, the resuit of a right of stbrogafien? * Mo
-If you have andwarad yea o the abioys question, pleasesiate e . Cwrency ~Ploass Select- DO.OD

Tatal Busranea roeulling from 00,00
O ' : Subrogaiton (GBF}

g"yes, pselisa' privids detalls of iha quarantee (2. date of guarantae, parties, datalls pf quarantead abligatlon(s)). Pleass attach supporting
ooometa, - g T . )

B. @nnﬂhgém Ciaigﬁs

Is your g, oF any pan of your ciain, contingsat? Please nots that any contingent dlaim you may bave Mo

- hould sxciuda ¢} Bry contingent claim which may have haon submtitied In repact of an nnseeured olain

arsng e of your contingent Asset Claim (displayad in section} apd/or (1} for he svoldanca of doubl,
eheuid exclyds any amounts wilch may banalit fram CHant Manay protapilon which you have included withln
your grost F?nanclal Wiariet Trading claims submitted In secion 2. “ R

If yas, please exglaln tha.natum of your canfingency and whether the Slalm amount Is ikefy to arysislise, Whare you are able to provids & cuffaga&

estimata of e amound of yoor sonitngent cleim, paasa shals that smount end provide an expiaration of kow 1t has baen calulated,
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Pm@f of @eb& Daclaration

N E'nsreby ﬁeciam }:haa the Inforrmation provided tn thia Prood of Debt §s comest. § contim tat i anm antlsng an my owr behalf or ag g
signaﬁary aulherlzed to slgn thia Pioof of Dehi on bohs

sﬁgnaﬁum of Craditevperson avihoriaed to set on hahaif of -

Cre:i]mr {gtﬁka i:hmugh ag appmpﬂaia}

'."Na'me in B'Lﬂ:ii:;{ E?APITALS ;

, P@slﬁnn wiih oF reiat!an b Gmdﬂctr 1(9 s director, i:(}mpam{
 secratayy, mjlcimr] ¥ d!ffarant te b

cumpaw Nama lf acﬂng on Behaﬁ‘ of Cmﬁﬂor

Corﬂaz& defalls ofthe cumg[&ﬁas‘

Eaﬁ

¥ of tha erecﬂmr.

-~

. é : {m* . I
‘r‘ )5_'1 ; J‘:\\

N1 E L M s

,&U“THG-‘LQ\( N \n\ﬁis.‘hk:.m..r ey e
e ean T AR A

. g [ o furd ‘%mﬁr&&gw Loy (e frdrnees T;’h&:"’im‘q"}

,Nun;lbsﬂ'su'ﬂet:

28

Ffrslt Nama.- g ,'3 .

Last Nems: " * Andarson Shraatt CanadaSquam
“Telephone: . - - 020°3038 2083 " Town{ Cliy: Lendan

Poglloms - " Employae | County [ Stabe: Londori
.pnst‘céxﬂe;‘ztp. -BARLG . - Lountiy: UNITED KINGDOM

i Emaimemms. - fanandarson@ibleet.com ' ‘ ) s

Primam Gmdtior Contact Detalln

First Narier lary Mumbey | Straet: 2 -

Last Nane: Andarson Siteaaty Canada Suguara
- Telaphions; 020 3038 2093 Town / Cly: Landon

- Position: Ewployes . @ounty/ State; -

" Post Coda{ Zlp:” Et486l.Q - Couning UNITED IINGDOM
- Emalf Addrass; - len anderson@ibla-aucam ’ ‘

it
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From: rebert.e.munn@uk. pwe.com [mailto robert.e.munn@ulk.pwe.com}

Semts Thursday, September 13, 2012 5:57 PM

Ta: Trivedi, Asha

Ce: Trivedi, Asha; Munn, Robert (PWC); Di Lelfio, Riccardo; Holmes, Richard; Muan, Robert
Subfect: RE: LBL Claim info LBIE :

Dear Asha
Thank you for your emalls.
The claim submitted is exactly in accordance with the Global Close balance, converted as at 15 September 2008,

A review of essbase shows that the Global Close balance consisfs of,

AP Expenses

Payrofl

Tax

[nterest on intercompany balance

Full details of the underlying transactions are available to LBIE through essbase and other shared accounﬁr]g
systems as applicable. LBL can of course provide more detaifed and extensive analysis but given that LBIE already
has actess fo the relevant information, that would appear fo be duplicative. R

The Trustees of the Lehman Brothers Pension Fund ("the Fund®) have submitted a claim against LBL for
£110,000,000, representing the deficit claimable against LBL as the Principal Ernployer under section 75 of the
Pensions Act 1975. The Trustees’ claim against LBL in respect of the deficiency has nof been finally adjudicated and
may be subject to amendment. :

LBL acted as the principal service company for the Lehman Brothers group in the UK and Europe, providing (inter
alia) the services of employees to LBIE and other companies within the Lehiman Brothers Group on condition that all
costs incurred by LBL in providing such services would be relmbursed fo LBL by il recipients of the relevant
services, plus a margin as agreed. The deficit in the Fund now claimed against LBL is one of the costs incurred by
LRL in providing seivices fo LBL and is accordingly to be reimbursed fo LBL by recipients of services provided by
LB

LBL accerdingly has reserved and reserves ifs right to make additional claims against LBIE in relation to the deficit in
“"ne Lehman Brothers Pension Fund claimed against LBL,

We understand Claims Determination Deeds (GDDs) are being issued by LBIE; would you please arrange for a CDD
to be issued to LBB as above.

Kind regards

Robeait

Robert £ Munn § Advisory | PricewaterhouseCoopers LLP [7 More London Riverside, London, SE12ZRT, Linjted
Kingdom | Ermail: robert.e.munn@uk.pwe.com | Direct: + 44 207 212 6147 | Mobile: + 4478 94 39 35 99
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Lehman Brothers International (Europe) —in administration ("LBIE")
Proof of Debt
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Lehman Brothers International (Europe) — in administration ("LBIE")

Proof of Debt

1. Creditor Information

Entity Name:

Primary User Last Name:
DBS Code:

Registered Company Number:

L8 HOLDINGS INTERMEDIATE 2 LTD
Primary User First Name: Alison

Liebarman
AD1CS

This Claim Has Been Assigned: No

Does this clzim form part of an Not Set

Agent/Principal relationship?

Claim Breakdown

Positive value equates to a claim on the LBIE estate

2. Claims relating to Financlal Market Trading Agreements

2.1 OTC Derivative Agreements:
2.2 Security Financing Agreements:
2.3 Prime Brokerage Agreements:
2.4 Failed Securities Trades:

2.5 Other Financial Products:

Subtotal Claim Relating to Financial Market Trading Agreements

Total Valua of (GBP)
00.00
00.00
00.00
00.00
00.00
00.00

3. Glalm relating to Non-Financial Products

3.4 General Intercompany Unsecured Balance

3.2 [ntercompany Notes - Senior

3.3 Intercompany Notes - Subordinated
Subtotal Claim Relating to General Intercompany non-trading claims as at 15 September 2008

Total Value of (GBP)
36,089,911.30

00.00
1,254,165,598.48
1,2682,255,509.78

4. Unsecured Claims arising out of Asset Claims

Total Value of (GBP)

Total Confingent Unsecured Glaim arising out of Asset Claims 00.00
[ &

Total Unsecured Claim 1,292,255,509.78

5, Statutory Requirements & General Claim [nformation

Total Amount of Set-Off Claimed 00.00

- Claim not made pursuant to a Guarantae

« No part of claim is preferential

- No proprietary rights have been claimed (e.g. retention of fitle)

- No payments have been received since 15 September 2008 in respect of any amourt claimed
- None of the baiances claimad for on this form are shown net of any withhelding or other taxes
- No secutity held in respect of any amount claimed (other than that which may relale to Financial Trading

Confracis)
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Statutory Requirements and General Claim Information

The questions in this section relate either to the statutory requirements for a proof of debt as listed in Rule 2.72 of the Insolvency Rules 1986 or

relate to requests for geneial information which will assist with the processing of your claim.
You are therefore required fo provide responses to all questions in this section.

1. Propristary Rights

4. ProprietaryRights . . - —
Age you assetting any proprietary rights In respect of the whele of any part of your claim and which is not Nao

otherwise assered In any other section of this unsecured claims portal?

Please provide details of any title / propristary claim you are asserting (including any roservation of title or fracing claim to which the whole or part

of your clajm relates but excluding other propristary inferests, &.9. srust or client money claims).

2. Payments from LBIE

Siin_ce?15 September 2008 have you received a payment from LBIE (or any other party) in relation to your Mo
claim?

If yos, please state the amount recelved Gurrency --Please Select- 00.00
. Amount {GBP) 00.00
Please provide details of the payments received (name of payer, date of payment)

3. Application of Set-Off

Have you set off any amounts against your claim? No
If yes, please state the amount sat-off Currency -Please Seleck- 00.00
Amount (GBP) 00.00

Please provide detalls of the amount set off (what it relates to and date set off was appiied}

4. Preferential Claims

Is ali or any -part of the claim preferentiai as defined in fhe insolvency Act 19867 No

A preferential claim s a claim which relates to preferential debls as dafined by section 386 and Schedule 6 the Insolvency Act 1988 (as amended

by the provisions of sectlon 251 of the Enterprise Act 2002). Subject to applicable statutory limits, these inciude claims for:

1. Contributions to Occupational Pension Schemes,
2. Remuneration owed to employees;
4. Accrued holiday pay of employees.
Total Value (details to be provided in the box below} Currency -Please Select— 00.00
Total Preferential Claim (GBP) 00.60

F yes, please provide details below (where at is your preferential claim in respect of). Please attach supporting documents.

5. Securlty

Are you holding any security in respect of all or part of your claim that has not been disclosed in the section No
related to Financial Masket Trading Contracts?

it yes, please provide details below (date of security granted, value of secusity, date valued). Plsase attach supporting documents.

6. Withholding Taxes

Doss your claim ar any part of it include any form of withholding tax? No
Please do not incitde any other type of tax e.Q. Value Added Tax.
If yas, pleasa provide details below (specify amount and type). Please attach supporting documents.

7. Guarantees

s your claim or any pait of your claim being made pursuant to a guarantee given by LBIE? No

If you have answered yes to ihe above guestion, please state the Currency ush 00.00
garanteed amount of your claim.

Total Guarantee by LBIE (GBF) 00,00

If yes, please provide details of the guarantee {e.g. date of guaraniee, detalls of guéranteed obligation(s)}. Please attach supporting documents.

Is your claim, or any part of your claim, guaranteed by any party other than LBIE? Yes

If you have answered yes fo the above guestion, please state the Curtency Ush 2,309,336,815.00

guaranteed amount of your claim.

“Total Guarantee by Non-LBIE 1,287,471,045.68

Party (GBP)

12
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Ejfyes, please provide detalls of the guarantee (e.g. date of guarantes, parties, details of guaranteed abligation(s)). Pleasa attach supporting
ocumenis.

The total guarantee claim amount agreed with Lehman Rrothers Holdings ing for LB Holdings intermediate 2 Ltd was $2,309,336,815 ali of which
related to LBIE as primary obligor, The settlement balance is $302,087 677.

By Resalution of the Executive Committee of the Board of Directors dated November 18, 1990 {the "Novernbet 19890 Blanket Corporate
Guarantee"}, LBHI (formerly Sheaison Lehman Brothers Holdings Ine,) guarantead the payment and petformance of alt liabilities, obligations and
commitments of LBIE (formerly Lehman Brothers lnternational Limited). By Unanimous Wiitten Caonsent of the Execuiive Committee of the Board
of Directors dated September24, 1091 (attached hereto, together with the November 1990 Blanket Corporate Guaraniee, as Exhibit B11 J,LBHI
ratified, confirmed and approved in all respects the Outstanding Guarantee Resolutions {as defined in Exhibit B11),including the November 1990
Blanket Corporate Guarantee,

Exhibit BT: June 2005 Blanket Corporate Guarantee

Exhibit B8 LEHI Assistant Secretary's Certificate dated November 22, 2006

Exhibit BO: Guarantee daied January 4, 2008 sent to Standard & Poor's ("S&P") Rating Services :

Exhibit B0 LBHI issued a guarantee dated August 29, 2008 {the "August 2008 Blanket Corpotate Guarahtee")

Exhibit B11: By Unanimous Written Consent of the Exccutive Committes of the Board of Directors dated September 24, 1991 together with the
Novembar 1990 Blanket Corporate Guarantee

s your claim, or any past of your claim, the result of a right of subrogation? No
If you have answered yes to the above question, please siate the Currency --Please Select- 00.00
amount of your claim which is as a resuit of subrogation.
Total Guarantee resulting from 00,09
Subrogation {GBP)

If yes, please provide details of the guarantee {e.g. dale of guarantee, parties, details of guaranteed obligation(s})). Please attach supporiing
documents.

8. Contingeni Claims

Is your claim, or any part of your claim, contingent? Please note that any contingent claim you may have No
should excluds (1) any contingent claim which may have been submitted in respect of an unsecured claim

arising out of yout contingent Asset Claim (displayed in section 4) and/or (i) for the avoidance of doubt,

should exclude any amounts which may benefit from Client Maney protection which you have included within
your gross Financial Market Trading claims subrnitted in section 2.

if yes, please explain the nature of your contingency and whethar the claim amount is likely to crystaliise, Where you are able to provide a cusrent
sstimate of the amount of your contingent claim, please state that amount and provids an explanation of how it has been calculated.

13
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Proof of Debt Declaration

I hereby declare that the information provided in this Proof of Debt is correct. | confirm that1am acting on my own hehalf or as a
signatory authorised to sign this Proof of Debi on behalf of the creditor,

Signature of Creditor/person authorised to act on behalf of
Craditor (sirike through as appropriate)

Name in BLOCK CAPITALS
Position with or relation to Creditor {e.q. director, company
secretary, sclicitor) if different to below

Company Name if aciing on behalf of Creditor

Contact details of the completer

First Name:! Hannah Number [ Streel: 25

Last Name: Goodwin Street: Canada Square
_Telephone: 07850 516673 Town [ Clty: London

Position: Manager County / State: London

Post Code / Zip: E14 5LQ Country: UNITED KINGDOM

Email Address: hannah.e.goodwin@@uk.pwc.com

Primary Creditor Gontact Details

First Name: Alison Number / Street: 25

Last Name: Ligbenman Street: Canada Square

Telephone! 0203 036 2319 Town [ City: Docklands

Position: Senior Associate County / State: iondon

Post Code / Zip: E14 5L.G Country: UNITED KINGDOM

Emall Address: alisonlieberman@lbia-ed.com

14
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Novermber 2006

LB HOLDINGS INTERMEDIATE 2 LT

AND

LEAMAN BROTHERS INTERNATIONAL (EUROFE)

AGREEMENT
FOR.

€ 3,000,080,000

LONG TERM

SUBORDINATED LOAN RACILITY




Long-Term Subordinated Loan Agreement

A. Front Page

THIS AGREEMENT is made on the date set out in the Variable Terms (as set out in
Sehedule 1 to this Agreement) and is to be effective on that date unless a different effective
date is set out in those terms

BETWEEN -

(1)  the Lender (as defined in the Standard Terms set out in Schedule 2 to this
Agreement), and '

(2)  the Borrewer (as defined in the Standard Terms).
WHEREAS the Borrower wishes to use the Loan, or each Advance under the Facility (as
those expressions arc defined in the Standard Terms) in accordance with FSA rule

IPRU(INV) 10-63 and has fully disclosed to the FSA the circumstances giving rise to the
T.0an or Facility and the effective ayubordination of the Loan and each Advance.

IT IS AGREED THAT this Agreemert shall comprise the Variable Terms set out in -
Schedule 1 to this Agreement and the Standard Terms set out in Schedule 2 to this
Agreement, '

This Agreement is executed by the parties the day and year indicated in the Vatiable Terms.
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Schedule 1

B. Variable Terms

1. Date of Agreement 1 November 2006
2. Effective Date 1 Novembex 2006

3. Lender LB Holdings fntermediate 2 1xd

A company registered in England and Wales
under number 5957878 whose registered office is
sitnated at 25 Bank Street, London E14 SLE (“the
Tender”) which term includes its permitted
sucoessors and assighs.

4,  Address of Lender

5. Borrower Lehman Brothers Interpational (Europe)

A company registered in England and Wales
under number 2538254 whose registered office is
sitnated at 25 Bank Street, London E14 S5LE
(“the Borrower”) which term includes its
permiited successors and agsigns. -

6,  Address of Borrower

g

b

The Facility :
With reference to paragraph 2 of the Standard Terms,

(1) The Facility hereby offerod 1s a revolving credit facility under which the
Lender will, subject to the terms of this Agreement, make Advances in

Page
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Furos to the Borrower.

(2) The maximum aggregate principal amount of all Advances outstanding at
any time under the Facility shall not excecd Baro 3,000,000,000 (Three
Thousand Million Eures) or such other amount as may he agreed between
the Bortower and Lender from time to time.

Interest .
With reference to paragraph 3 of the Standard Terms, interest shall be
calculated and paid as follows -

(1) Until repayment of a1l Advances in full the Borrower will pay 1o the Lender
interest on Advances or on any part or patts thereof for the time being
remaining due hepevnder such interest 1o be calculated and to be payable as
hereinafter provided.

(2) The Borrower agrees to pay to the Lender inferest computed on the basis of
a 360 (three hundred and sixty) day year on the principal amount of the
Advance at the rafe per annum specified in sub-clause (3) on the last business
day of each month. for the periods ending on that date and to pay interest at the
ame rate per annum on any overdue principal from the due date thereof until
the obligations of fae Company in respect of such payment shall be discharged.

(3) The Bomrower agrees to pay o the Lender a rate of one week LIBOR plus
Tehman Brothers Holdings Ine.’s prevailing long term debt spread (as
determined on an annual basis by Lehman Brothers Holdings Inc). The rate
shall be set two Business Days prior to the cormmencement of each new
interest period using the then prevailing LIBOR and Lehman Brothers
Holdings Ine.’s long term debt spread. Such interest tate may be changed
from time to time by mutual agieement of the parties taking into consideration
rates generally applicable between affiliates to subordinated deb.

Page
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9. Repayment

With reference to pavagraph 4 (2) of the Standard Terms and subject always
to paragraphs 4(3) (restrictions on repayment)and 5 {subordination) of the
Standard Terns, the terms for repayment are ~

(1)The Borrower may at any time prepay in whole or in part being an amouvnt
| or integral multiple of Buro 25,000,000 (twenty five million Furos) any
Advance made fo it upon giving not less than two Business Days notice to the
Lender having first complied with the vequirements of paragraph 4 of the
Standard Terms.

(2) The Borrower may reborrow amovnts prepaid pursuant to sub-paragraph
(1), subject always to the terms and conditions of this Agreement.

(3) The Borrower shall not be extitled to prepay any amounts advanced
hevermder except at all times and in the manner expressly provided in this
Agreement.

(4) Any notice served on the Lender pursuant to gib-paragraph (1) above shall
be ineffoctive if the insolvency of the Borrower commences before the date on.
which such notice expires.

(5)No amount may be drawn down under this Facility after the fifth
anniversary of the Bffective Date of this Agreement.

{6) The Repayment Date shall be the tenth anniversary of the Bffective Dale of
this Agreement.

Notes o paragraph 9 -
1. The repayment date for the Loan must be one ot more of -

- adate not less than five years fror the date of drawdown,

- adate not Jess than five years from the Borrower giving notice in writing to the Lender and the
FBA,

or

. a datenot less than five years from the Lender giving notice in writing to the Borrower and

the F8A.

2. Whereas this Agreement s for a loan facility each Advance must be freated separately and have a
ropayment date not less than five years from the date of drawdown, or be subject to not less than
five years’ notice or have and be subject to both.

Page




10. Additional terms

With reference to paragraph 11 of the Standard Tertis, the additional tetms

to this Agreement aye ~

11. Jurisdiction
With reference to paragraph 16 of the Standard Terms, the person(s)

indicated below is (are) appoinied as agents for serviee of process -

(a) by the Lender -

For the attention of the Legal Director

Oof

1cluman Brothers Limited

{(b) by the Borrower -

| For the attention of the Legal Director

Of

| Lehman Brothers Limited

Page
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Schedule 2

O, Standard Terms

interpretation
In this Agrecment -

%A dvance” means, where this Agreement is for a loan facility, an amount drawn or
i0 be drawn down by the Borrower or otherwise made available by the Lender under
this Agreement as that amount may be reduced from. time to time by any repayment
or prepayment permitted under this Agreement;

“Rorrower” means the person identified as such in the Variable Terms and
includes its permitted successors and assigns and, where the Borrower is a
parinership, each Pariner;

“Busjmess Day” means any day except Saturday, Sunday or a bavk or public
holiday in England;

“Rftective Date” meaus the date on which this Agreeement is to take effect being

the date of this Agreement unless ofherwise stated in the Variable Terms;

“Txcluded Liabilities” means Liabilities which are expressed to be and, in the
opinion of the Imsolvency Officer of the Borrower, do, rank junior to the
Subordinated Liabilities in any Insolvency of the Borrower;

“Facility” means the loan facility referred to in paragraph 2(2);

“Financial Resources” has the meaning given in the Financial Rules;

“iinancial Resowrces Reguirement” has the meaning given it in the Financial
Rudes;

“Financial Rules” means the rules in IPRUINV) 10 in the FSA handboélc;

“Insolvency” means and includes iiqtﬁdaﬁon, winding up, bankraptoy,

sequestration, administration, rehabilitation and dissolution (whichever texm may’

apply to the Borrower) or the equivalent in @ny other jurisdiction to which the
Borrower may be subject;

“Insolvency Officer” means and includes any person duly appeinted to administer

and distribute assets of the Borrower 1 the course of the Borrower’s Insolvency;
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14 (1) “Lender” means the person identified as such in the Variable Terms and includes
its permitted successors and assigns;

o« fabilities” means all present and future sums, liabilities and obligations payable
or owing by the Borrower (whether actual or confingent, jointly or severally or
ofherwise howsoever);

«] pan® means the indebtedness of the Borrower to the Lender referred to in
paragraph 2(1) as that indebtedness may be reduced from time to time by any
Tepayment or prepayment permitted under this Agreement;

“Ppartper” means, where the Borrower is a partnership, each and every pactner of
the Borrower as a partner and as an individual (see also paragraph 8);

“Sepior Liabilities” means all Liabilities except the Syubordinated Liabilities and.
Excluded Liabilities;

“Syubordinated Liabilities” means all Liabilities to the Lender in respect of each
Advance made under this Agreement and all interest payable thereon.

“the FSA” means The Financial Services Authority Limited whose 'registered office

is at 25 The North Colonnade, Canary Wharf, London, E14 SHS; and

(2) Any reference to any rules of the FSA is a reference to them as in force from time to

1Ine.
(3) Reference to any gender includes a reference to all other genders.

{(4) Reference to a paragraph is to a paragraph of these Standard Terms, unless

otherwise indicated.
The Loan or Facility
2 {1) Where as indicated in the Variable Terms this Agreement is for a loan, ‘t‘ne Borrower

hereby acknowledges its indebtedness to the Lender in the sum mentioned in the
Variable Terms as an unsecured Joan upoxn. and subject to the terms and conditions
of this Agreement.

(2) Where, as indicated in the Variable Terms this Agreement is for a loan facility —

(@)  fhe maximum aggregate principal amowunt of each Advance outstanding at
any time vnder the Facility shall not exceed the maximum amouvnt specified
in the Variable Terms or snch other amount as may be agreed between the
Rorrower and the Lender from time to time;

(b)  the Facility will be available uniil the Jast available date specified in the.
Variable Terms; and ‘
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(c)

any specific terms dealing with the mechanics of drawdown. are contained in
the Variable Texms.

(3) The Lender and the Borrower undertake to provide the FSA, immediately vpon
request, with details in writing of all principal and interest in Tespect of the Loan or
each Advance outstanding for the time being and all payments of any amount made
in the period specified by the FSA in the request.

Interest

3 Subject to the provisions of paragraphs 4 and 5, umtil repayment of the Loan or each
Advance in full, the Borrower will pay to the Lender interest on the Loan or each
Advance (or on any part or parts of it or them for the time being outstanding under
this Agreement) calculated and payable in the manner set out in the Variable Terms.

Repaymert

4 (1) The provisions of this paragraph are subject in all respects 1o the provisions of
paragraph S(subotdination). ‘

(2) The terms concerning repayment are set ot in the Variable Terms but are subject to

paragtaph 4(3) -
(3) (a)  Bxcept where the FSA otherwise permits, no repayment or prepayment of

(b)

{©

the Loan or any Advance may be made, in whole or in part, before the
relevant repayment date provided for in paragraph 9 of the Variable Terms.

At the request of the Borrower, the FSA may petiit the early repayment of
the Loan or any Advance may be made, in whole or in part, only where,
immediately after such repayment or prepayment, the Bortower’s Financial
Resources would be preater than 100% of its Financial Resources
Requirement.

Payménts of interest at a rate mot exceeding the rate prbvided for in

paragraph 3 may be made without notice to or consent of the FSA, except

that where —

() immediately after payment, the Borrower’s Financial Resources would
be less than or equal to 120% of its Financial Resources Requirement;
or .

(i) before payment, the Insolvency fo the Borrower commences,

no such paymeit iy be made without the prior written consent of the FSA.

(4) Ifinrespect of the Loan or any Advance default is made for a period of -

(@)
(b)

seven days or more in the payment of any principal dus, or

14 days or more in the payment of any interest due,
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(6)

™

ey

the Lender may, at its discretion and after taking such preliminary steps or actions
as may be necessary, enforce payment by instifuting proceedings for the Insolvency
of the Borrower after giving seven Business Days’s prior written notice to the FSA
of its fnttention to do so.

Subject to (6) below, the Lender may at its discretion, subject as provided in this
Agreement, institute proceedings for the Tnsolvency of the Borrower to enforce any
ohligation, condition or provigion binding on fhe Borrower under this Agreement
(other than any obligation for the payment of principal moneys or interest in respect
of the Lean or any Advance) PROVIDED THA'T the Borrower shall not by virtue of
the institution of any such proceedings for the Insolvency of the Borrower be
obliged {o pay any sum oF SWNS SOONCT than the same would otherwise have been.
payable by it.

The Lender may only institute proceedings for the Insolvency of the Borrower to
enforce the obligations referred to in (5) above if - _

(a) @ default under those obligations is not remedied fo the satisfaction of the
Lender within 60 days after notice of such default has been given to the
Borrower by the Lender requiring such default to be remedied;

(b) the Lender has taken all preliminary steps or actions required to be taken by it
prior to the institution of such proceedings; and

(c) the Lender has given seven Business Days® prior written notiee to the FSA of its
intention to institute such proceedings.

No remedy against the Borrower other than as specifically provided by this
patagraph 4 shall be available to the Lender whether for the recovery of amounis

owing under this Agreement or I respect of any breach by the Borrower of any of
its obligations under this Agrecment.

Subordination

Notwithstanding the provisions of paragraph 4, the rights of the Lender in respect of
the Subordinated Iiabilities are subordinated to the Senior Liabilities and
accordingly payment of any amount (whether principal, interest or otherwise) of the
Qubordinated Liabilities is conditional upon -

(&) (f en order has not been made or an effective resolution passed for. the
Tnsolvency of the Borrower and, being a partnership, the Borrower has not been
dissolved) the Borrower being in compliance with not less than 120% of its
Financial Resources Requirement immediately after payment by the Borrower

" and accordingly no such amoumt which would otherwise fill due for payment
shall be payable except to the extent that —

(i)  paragraph 4(3) has been compiled with; and

(i) the Borrower conld make such payment and still be in complicance with
such Financial Resources Requirement; and '

4
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(5)

(6)

M

®

(b) the Borrower being “golvent” at the time of, and immediately after, the payment
Dby the Borrower and accordingly no such amount which would otherwise fall
due for payment shall be payable except to the extent that the Borrower could
make such payment and still be “solvent™.

For the purposes of sub-paragraph (1)(b) above, the Rorrower shall be “solvent” if it
is able to pay its Liabilities (other than the Subordinated Liabilities) in full
disregarding ~

(a) obligations which ate not payable or capable of being established or determined
in the Insolvency of the Borrower, and

(b) the Excluded Liabilities.

Interest will confinue {o acerue at the rate specified pursuant fo paragraph 3 on any
payment which does not becoms payable under this paragraph 5.

For-the putposes of sub-paragraph (1)(b) above, a report given at any relevant time
as to the solvency of the Bozrower by its Insolvency Officer, in form and substance
acceptable to the FSA, shall in the absence of proven error be treated and accepted
by the FSA, the Lender aud the Borrower as correct and sufficient evidence of the
Borrower’s solvency or Insolvency.

Subject to the provisions of sub-paragraphs (6}, (7) and (8) below, if the Lender
chall receive from the Borrower payment of any sum in respect of the Subordinated
Liabilities -

{a) when any of the terms and conditions referred to in sub-paragraph (1) above is
not satisfied, or

(b) where such payroent is prohibited under paragraph 4(3),

Any sum referred to in. sub-paragraph (5) above shatl be received by the Lender
upon trust to retorn it to the Borrower. -

Any sum so teturned shall then be treated for the purposes of the Borrower’s
obligations hereunder as if it had not been paid by the Borrower and its original
payment shall be deemed not to have discharged any of the obligations of the
Borower hereunder.

A request to the Lender for return of any sum referred to in sub-paragraph (5) shall
be in writing and shall be made by or on behalf of the Borrower or, as the case may

. be, its Insolvency Officer.

Representations and undetrtakings of Borrower

From and after the date of this Agreement (or the Effective Date if eatlier), the
Borrower shall not without the prior written consent of the FSA -

(a) secure all or any part of the Subordinated Lizibiiities;
5 .




(b)  redeem, purchase o otherwise acquire any of the Subordinated Liabilities;
(c) amend any document evidencing ot providing for the Subordinated Liabilities;

(d) repay any of the Sybordinated Liabilities otherwise than in accordance with the
terms of this Apreement;

(¢) take or omit to take any action whereby the subordination of the Subordinated
Liabilities or any patt ihereof to the Senior Liabilities might be terminated,
impaired o1 adversely affected; or

() arrange o permit any contract of suretyship (or similar agreement) relating to
i1s Labilities under this Agreement to be entered into, and

other than as disclosed in writing to the FSA, the Borrower represents that it has not
dnoe o before the date of this Agreement (or the Bffective Date if earlicr).

Representations and undertakings of Lender

From and after the date of this Agreement (or the Effective Date if earlier), the
Tender shall not without prior written consent of the FBA -

(a) assign, transfer, dispose of or encumber the whole or any part of the
Gubordinated Liabilities or purport to da so in favour of any person;

(by purport to retain or set off at any time any amount payable by it to the Borrower
against any amount of the Subordinated Liabilities except to the extent that
payment of such amount of the Subordinated Liabilifies would be permitted at
such time by this Agreement, and the Lender shall immediately pay an amount
equal to any retention or set off in breach of this provision fo the Borrower and
such retenition or set off shall be deemed not to have occurred;

(¢) amend or waive the terms of any documertt evidencing or providing for the
Syuhordinated Liabilities;

(d) attempt to obtain repayment of any of the Qubordinated Liabilities otherwise
than in accordance with the texms of this Agreement;

(c) take or omit to take avy action whereby the subordination of the Subordinated
Liahilities or any part of them to the Senior Liabilitics might be terminated,
impaired or adversely affected; or _

(f) take or enforce any secuitity, guarantee of indemmity from any person for all or
any part of the Stbordinated 1.jabilities, and the Lender shall, upon obtaining or
enforcing any security, guaraniee Of indemnity notwithstanding this
undertaking, hold the same (and any. proceeds thereof) on trust for the
Borrower, and
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other than as disclosed in writing to the FSA, the Lender represents that it has done
20 before the date of this Agreement (or the Effective Date if earlier).

Rorrower beiny a partnership

‘Where the Botrower s a partnership —

(a) this Agreement shall qubsist in full force and effect notwithstanding any change
which may take place from time to time in fhe constitution or tifle of the
Borrower by the retirement of the present Partners or any of them or the

_assumption to new Partnets or by a change of name PROVIDED THAT

(i) a retired Pariner shail cantinue to be liable for the payment of all sums

due under this Agresment and implementation of all other obligations in .

tis Agrecement uniil the Lender and the remaining Pariner(s) shall agree

in writing to release a retired Partner from these ohligations and the FSA
has agreed in writing to release; and :

(i) in the event of a new Partner being assumed as a partner of the Borrower
the other Partners shall procure that said assumed Partuer shall become
bound to the Lender as a party to this Agreement and shall execute such
addendurm hereto as the Lender and the FSA may consider necessaty,;

(b) the obligations and undertaling of the Borrower under this Agreement shall
bind the Borrower and the Partners join_tly and severally.

Partial invalidity

If any of the provisions of this Agreement is or becomes invalid, illegal or
unenforcesble under amy law, the validity, legality and enforceability of the
renaining provisions shall not n any way be affected or impaired.

The FSA and indemnity

The FSA shall not, by virtue of having rights under this Agreement, be taken to be a
{rustee or ofher fiduciary for, or have any obligations to, any person to whom some
or all of the Senior Liabilities ave owed, Each of the Lender and Borrower shall on
demand indemnify the FSA against all claims, losses, cosis, expenses and other
Liabilities made against or incurred by the FSA as a consequence of it having rights,
or taking action under this Agreement.

Additional terms

Any additional terms agreed befweéen the parties are set out in the Variable Terms
provided that, if there is any inconsistency between the Varlable Terms and the

" Standard Terms, the Standard Terms shall provail.
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Entire agreemeant

This Agreement forms the entire agreement as fo the Syubordinated Liabilities, If

* fhere are any other ferms relating to the Subordinated Liabilities existing at the date

hereof and not comprised in this Apgreement auch terms shall be of no further force
and effect.

Amandments

This Agreement forms the entire agreement as to the Subordinated Liabilities, If
there are any other terms relating to the Subordinated Lishilitics existing at the date
hereof and not comprised in this Agreement such ferms shall be of no further force
and effect,

Notices to the FSA

A notice given to the FSA under this Agreement shail have no effect, and time shall
not statt to tun in connection with that notice, wntil the FSA has given to the sender

written confirmation of its receipt.

| aw

_ This Agresment is governed by English law.

Jurisdiction

For the benefit of the FSA solely, each of the Borrower and the Lender itrevocably
submits to the jurisdiction. of the English Courts and, to the extent that it does not
have a place of business within the jurisdiction, appoints the process agent specified
in the 'Variable Terms as agent for receipt of service of process in such courts. Such
jurisdiction shall be non-exclusive except to the extent that non-exclusivity
prejudices the submission to the jurisdiction.

Rights of the FSA.

Although not a party to the Agreement, the FSA may in its own right enforce a term
of the Agreement to the extent that it purports to confer ypon the FSA a benefit.
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Long-Term Subordinated Loan Agreement

A, Front Page

THIS AGREEMENT is made on the date set out in the Variable Terms (as set out in
Schedule 1 to this Agreement) and is to be effective on that date unless a different effective
date 15 set out in those ferms

BETWEEN -

(1)  the Lender (as defined in the Standard Terms set out in Schedule 2 to this
Agreement), and

(2)  the Borrower (as defined in the Standard Terms).
WHEREAS fhe Borrower wishes to use the Loan, or each Advance under the Facility (as
those expressions ave defined in the Standard Temms) in accordance with FSA rule

PRU(INV) 10-63 and has fully disclosed o the FSA the circumstances giving rise to the
Loan or Facility and the effective Subordination of the Loan and each Advance.

IT IS AGREED THAT this Agreement shall comprise the Variable Terms set out in
Schedule 1 fo this Agreement and the Standard Terms set out in Schedule 2 to this
Agreement.

This Agresment is executed by the parties the day and year indicated in the Variable Terms.
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Schedule 1

B. Variable Terms

1. Date of Agreement 1 N‘W@?ﬁber 2086
2.  Effective Date 1 November 2006

3. Lender LB Holdings Intermediate 2 Lid.

A company registered in England and Wales
mnder number 5957878 whose registered office
is situated at 25 Bank Sireet, London E14 SLE
(“the Lender™) which term includes its permiited
successors and assigns. :

4.  Address of Lender

Lehman Brothers International (Europe)

5.  Boyrower

A, company registered in England and Wales
mnder mimber 2538254 whose registered office is
gituated at 25 Bank Street, London Bl4 SLE

| (“the Borrower”) which term includes its
permitted successors and assigns.

6. Address of Borrower

7. - The Facility -
With reference to paragraph 2 of the Standard Terms,

(1) The Facility hereby offered is a revolving credit facility under which the
Lender will, subject to the terms of this Agreement, make Advances in

Page 3
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Tnited States Dollars 1o the Borrower.

(2) The maximum aggregate principal amount of all Advances oufstanding at
any time under the Facility shall not exceed $4,500,000,000 (Four and a
Half Thousand Million United States Dollars) or such other amount a3
may be agreed between the Borrower and Lender from time to time.

Interest
With reference to paragraph 3 of the Standard Terms, interest shall be
caleulated and paid as follows -

(1) Until repayment of all Advances in full the Borrower will pay to the Lender
interest on Advances or on any part or parts thereof for the time being
remaining due herennder such jnterest to be calculated and to be payable as
hereinafter provided.

2) The Borrower agrees to pay to the Lender interest computed on the basis of
a 360 (three hundred and sixty) day year on the principal amount of the
Advance at the rate per annum specified in sub-clause (3) on the last business
day of each month for the periods ending on that date and to pay interest at the
same tale per antum on any overdue principal from the dve date thereof until
the obligations of the Company in respect of such payment shall be discharged.

(3) The Borrower agrees to pay to the Lender a rate of ong week LIBOR plus
{ehman Brothers Holdings Tne’s prevailing long term debt spread (as
determined on an annual basis by Lehman Brothers Holdings Inc). The rate
shall be set two Business Days prior to the commencement of each new
interest period using the then prevailing LIBOR and Lebman Brothers
Ho_ldings' Ine.’s long term debt spread.  Such interest rate may be changed
from time to time by mutual agreement of the parties teking into consideration
rates generally applicable between affiliates to subordinated debt.
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9. Repayment

With reference to paragraph 4 (2) of the Standard Terms and subject always
to paragraphs 4(3) (restrictions on repayment)and 5 (subordination) of the
Standard Terms, the terms for repayment are - '

(1)The Borrower may &t any time prepay in whole or in part being an amount
or integral multiple of $2.5,000,000 (twenty five million United Stafes Dollars)
any Advance made to it upon giving not less than two Business Days notice to
the Lender having first complied with the requirements of paragraph 4 of the
Standard Tetms. :

(2) The Borrower may reborrow amounts prepaid pursuant to sub-paragraph
(1), subject always to the terms and conditions of this Agreement.

(3) The Borrower shall not be entitled to prepay any amounts advanced
hereunder except at all times and in the manner exprossly provided in this
Agreement.

(4) Any notice served on. the Lender pursuant to sub-paragraph (1) above shall
be ineffective if the insolvency of the Borrower commences before the date on
which such notice expires.

(5)No amount may be drawn down under this Pacility after the fifth
annjversary of the Effective Dafe of this Agreement.

(6) The Repayment Date shall be the fenth anniversary of the Effective Date of
this Agreement. '

Notes to paragraph 9 — :
1. The repayment date for he Loan must be one or more of -

- g date not less than five years from the date of drawdown,

- adatenot less than five years from the Borrower giving notice in writing to the Lender and the

A,

‘or ‘ .

- a date not less than five years from the Lender giving notice in writing to the Borrower and
the FSA. -

2. Whereas {lis Agreement is for a Ioan facility each Advance must be treated separately and have a
repayment date not Jess than five years from the date of drawdown, or be subject to not less than
five years’ notice or have and be subject fo both. :
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10. Additional terims
With reference to patagraph 11 of the Standard Terrs, the additional terrs

to this Agreement are -

Page
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11, Jurisdiction :
With reference to paragraph 16 of the Standard Terms, the person(s)
indicated below is (are) appointed as agents for service of process =

(a) Dbythe Lender- -

For the attention of the Legal Director

of

Lehman Brothers Limited

(b) by the Borrower -

| For the attention of the Legal Director

of

| Lehman Brothers Limited -




1

Schedule 2

-, Sfendard Terms

interpretation
In this Agreement -

“ A dvance” means, where this Agreement is for a loan facility, an amount drawn or
io be drawn down by the Borrower or otherwise made available by the Lender under
this Agreement a8 that amomt may be reduced from time to time by any repayment
or prepayment permitted under this Agreement;

“Rorrower” memns the person identified as such in the Variable Terms and
includes its permitted successors and assigns and, where the Borrower is a

* partnership, each Partner;

“Business Day” means any day except Saturday, Sunday or a bank or public
holiday in England; '

“Iifseciive Date” means the dafe on which this Agreeement is 1o take effect being -

*the date of this Agreement unless otherwise stated in the Variable Terms;

“igcluded Liabilities” means Liabilities which are expressed to be and, in the
opinion of the Tnsolvency Officer of the Borrower, do, rank junior to the
Sybordinated Liabilities in any Insolvency of the Borrower;

~ “Facility” means the loan facility referred to in paragraph 2(2);

“Rinancial Resourees” has the meaning given in the Financial Rules;

“Financial Resources Reguirement” has the meaning given it in the Financial

" Rules;

_ “Financial Rules” means the rules in IPRU(INVY) 10 in the FSA handbook;

“Imsolvemcy” means and includes liquidation, winding up, bankruptey,
sequestration, administration, rehabilitation and dissolution {(whichever term may
apply to the Borrower) or the equivalent in any other jurisdiction to which the
Borrower may be subject;

“Ingolveney Officer” means and includes any person duly appointed to administef
and distribute assets of the Borrower in the course of the Bortower’s Insolvency;
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14 1) “Lender” means the petson identified as such in the Vatiable Terms and includes
) ¥ B
jts permitted successors and assigns;

“] jabilities” means all present and future stms, lisbilities and obligations payable
or owing by the Borrower {whether actual or contingent, jointly or severally or
otherwise howsoever), :

“T gan” means the indebtedness of the Borrower to the Lender referred to in.
paragraph 2(1) as that indebtedness may be reduced from time to time by any
repayment or prepayment permitted under this Agreement;

“Paytner” means, where the Borrower is a partnership, each and every partuer of
the Borrower as a partner and as an individual (see also paragraph 8);

“Genjor Liabilities” means all Liabilities except the Subordinated Liabilities and
Excluded Liabilities; .

sSubordinated Liabilities” means all Liabilities to the Lender in respect of each
Advance made imder this Agreement and all interest payable thereon.

“the FSAY means The Financial Services Authority Limited whose registered office
is at 25 The North Colounade, Canary Whazf, London, E14 SHS; and
(2) Any reference to any rules of the FSA is a reference to them as in force from time to
time. '
(3) Reference to any gender includes a reference to all other genders.

(4) Reference to 2 paragraph is to & paragraph of these Standard Teliﬂég unless

otherwise indicated.
The Loan or Faciiily
2 (1) Where as indicated in the Variable Terms this Agreement is for a loan, the Borrower .

hereby aclmowledges its indebtedness to the Lender in the sum mentioned in the
Variable Terms as an unsecured loan upon and subject to the terms and conditions
of this Agreement.

(2) Where, as indicated in the Variable Terms this Agreement is for a loan facility —
(a)  the mé}dmum aggregate principal amount of each Advance ouistanding at
any time under the Facility shall not exceed the maximum amount specified

tn the Variable Terms or such other amount as may be agreed between the
Borrower and the Lender from time to time;

(b)  the Facility will be available until the Jast available date specified in the
Variable Terms; and
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(¢}  any specific terms dealing with the mechanics of drawdown are contained in
the Vatiable Terms.

(3) The Lender and the Bormower undertake to provide the FSA, immediately upon

ey
)

()

@

request, with details in writing of all principal and interest in respect of the Loan or
edch Advance outstanding for the time being and all payments of any amount made
in the period specified by the FSA in the request.

interest

Subjeot to the provisions of paragraphs 4 and 5, until repayment of the Loan or each
Advance in full, the Borrower will pay to the Lender interest on the Loan or each
Advance (ot on any part or parts of it or them for the time being outstanding under
this Agreement) caleulated and payable in the maaner set out in the Variable Terms.

Repayment

The provisions of this patagraph are subject in all respects to the provisions of
pavagraph 5{subordination).

The terms concetning repayment are set out in the Variable Terms but are subject to
paragraph 4(3) -

(&)  Except where the FSA ofherwise permiits, no repayment or prepayment of
the Loan or any Advance may be made, in whole or in part, before the
relevant repayment date provided for in paragraph 9 of the Variable Terms.

(b) At the request of the Borrower, the FSA may permit the early repayment of
the Loan or any Advance may be made, in whole or in part, only where,
immediately after such repayment or prepayment, the Borrower’s Financial
Resources would be greater than 100% of its Financial Resources
Requirement. '

()  Paymenis of interest at a rate not exceeding the xate provided for in
paragraph 3 may be made without notice to or consent of the FSA, except
that where — :

() immediately after pagment, the Borrower’s Financial Resources would
be less than or equal to 120% of its Financial Resources Requitement;
or

(i) before payment, the Insolvency fo the Botrower commences,

no such payment may be made without the prior written consent of the FSA.

¥f in respect of the Loan or any Advance defauli is made for a period of —

(2) seven days or more in the payment of any principal due, or

(b) 14 days or more in the payment of any interest due,
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&)

()

(7)

)

the Lender may, at its discretion and after taking such preliminary steps or actions
as may be necessary, enforce payment by instituting proceedings for the Insolvency
of the Borrower after giving seven Business Days’s prior written notice to the FSA
of its intention to do so. '

Suhject to (6) below, the Lender may at its discretion, subject as provided in this
Agreement, instifute proceedings for the Tnsolvency of the Borrower to enforce any
obligation, condition or provision binding on the Borrower under this Agreement
(other than any obligation for the payment of principal moneys or interest in respect
of the Loan or any Advance) PROVIDED THAT the Borrower shall not by virtue of -
the institution of any such proceedings for the Insolvency of the Borrower be
obliged to pay auy sum or sums sooper than the same would otherwise have been
payable by it. '

The Lender may only institute proceedings for the Insolvency of the Borrower fo

_enforce the obligations referred to in (5) above if -

(8) a default under those obligations is not remedied to the satisfaction of the
Lender within 60 days after notice of such default has been given to the
Borrower by the Lender requiring such default to be remedied;

(b) the Lender has taken all preliminary steps or actions required to be taken by it
prior fo the institution of such proceedings; and

(¢) the Lender has given seven Business Days’ prior written notice to the FSA of its
intention to institute such proceedings.

No remedy against the Borrower other than as specifically provided by this
paragraph 4 shall be available to the Lender whether for the recovery of amounts
owing under this Agreement or in respect of any breach by the Borrower of any of
its obligations under this Agrecment.

Subordination

Notwithstanding the provisions of paragraph 4, the rights of the Lender in respect of
the Subordinated Liabiliies are subordinated to the Senjor Liabilities and
accordingly payment of any amount (whether principal, interest or otherwise) of the
SQubordinated Liabilities is conditional upon - '

(8) (if an order bas not been made or an effective tesolution passed for the
Insolvency of the Borrower and, being a partnership, the Borrower has not been
dissolved) the Borrower being in compliance with not less than 120% of its
Financial Resources Requirement tmmediately after payment by the Borrower
and accordingly no such amount which would otherwise fall due for payment
shall be payable except to the extent that — :

() paregraph 4(3) has been compiled with; and

(i) the Bomrower could make such payment and still be in complicance with
sich Financial Resources Requirerent; and

4
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(1) (b) the Borrower being “solvent” at the time of, and immediately after, the payment

@)

()

by the Borrower and accordingly no such amount which would otherwise fall
due for payment shall be payable except to the extent that the Borrower could
malke such payment and still be “solvent”.

For the purposes of sub-paragraph (1)(b) above, the Borrower shall be “solvent” if it
is able to pay its Liabilities (other than the Subordinated Liabilities) in full
disregarding -

(a) obligations which are not payable or capable of being established or determined
in the Insolvency of the Borrower, and

(b) the Excluded Liabilities.

Tuterest will continue to accrue at fhe rate specified pursuant to paragraph 3 on any

- payment which does not become payable under this paragraph 5.

@)

(%)

(6)

7

L@

For the purposes of sub-paragraph (1)(b) above, a report given at any relevant time
as to the solvency of the Borrower by its Insolvency Officer, in form and substance
acceptable to the FSA, shall in the absence of proven error be treated and accepted
by the FSA, the Lender and the Bovrower as correct and sufficient evidence of the
Borrower’s solvercy or Insalvency.

Subject to the provisionsAof sub-paragraphs (6), (7) and (8) below, if the Lender

shall receive from the Borrower payment of any sum in respect of the Subordinated
Liabilities -

() when any of the terms and conditions referred fo in sub-paragraph (1) above is
not satisfied, or, '

(b) where such payment is prohibited under paragraph 4(3),

Any sum referred to in sub-patagraph (5) above shall be received by the Lender
wpon trust to return it to the Borrower. :

Any sum so returned shall then be treated for the purposes of the Borrower’s
obligations hereunder as if it had not been paid by the Borrower and its original
payment shall be deemed not to have discharged any of the obligations of the
Borrower hereunder,

A request to the Lender for return of any sum referred to in sub-paragraph (5) shall
be in writing and shall be made by or on behalf of the Borrower or, a3 the case may.
be, its Insolvency Officer.

Representations and undertakings of Borrower

From and after the date of this Agreement (or the Effective Date if earlier), the
Borrower shall not without the prios writien consent of the FSA -

(a) " sccure all or any part of the Subordinated Liabilities;
5
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(b)
©
(d)

(e)

@)

redeem;, purchase or otherwise acquire any of the Subordinated Liabilities;

amend any document evidencing or providing for the Subordinated Liabilities;

repay any of the Subordinated Liabilities otherwise than in accordance with the '

terms of this Agreement;

sale or omit to take any action whereby the subordination of the Subordinated
Liabilifies or any part theseof to the Senior Liabilities might be lerminated,
impaired or adversely affected; or

arrange or permit any contract of suretyship (or similar agreement) relating to
its liabilities under this Agreement to be entered into, and

other than as disclosed in writing to the FSA, the Borrower represents that it has not
done so before the date of this Agreement (ot the Effective Date if earlier).

Representations and undertakings of Lender

From and affer the date of this Agreement (or the BEffective Date if earlier), the
Tender shall not without prior written consent of the FSA -

(a)

(&)

()
(d)

()

®

assign, transfer, dispose of or encumber the whole or any part of the
Suhordinated Liabilities or purport to do so in favour of any person;

purport to retain or set off at any time any amount payuble by it to the Borrower
against any amount of the Subordinated Liahilities except to the extent that

payment of such amount of the Subordinated Liabilities would be permitted at

such time by this Apreement, and the Lendet shall immediately pay an amount
equal to any retention or set off in breach of this provision to the Borrower and
such retention or set off shall be deemed not to have occutred;

amend or waive the terms of any document evidencing or providing for the
Subordinated Liabilities;

aftempt to obtain repayment of any of the Subordinated Liabilities otherwise

~thanin accordance with the terms of this Agreement;

take or omit to take any action whereby the subordination of the Subordinated
Liabilities or any part of them to the Senior Liabilities might be terminated,
impaired or adversely affected; or

take or enforce any security, guarantee or indembity from any person for all or
any part of the Subordinated Liabilities, and the Lender shall, upon obtaining or
enforcing any securily, pguarantec or indemnity notwithstanding {his
undertaking, hold the same (and any proceeds thereof) on trust for the
Borrower, and ‘ '
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11

other than as disclosed in writing fo the FSA, the Lender represents that it has done
so before the date of this Agreement (or the Effective Date if earlier).

Borrower being a partnership
Where the Borrower is a partnership —

{a) this Agreement shall subsist in full foree and effect notwithstanding any change
which may take place from time to time in the constitution or title of the
Borrower by the retirement of the present Partners or any of them or the
assumption to new Pariners or by a change of name PROVIDED THAT —

(i) a retired Partner shall continue to be liable for the payment of all sums
due under this Agreement and implementation of all other obligations in
tis Agtecement until the Lender and the remaining Partner(s) shall agree
in writing to release a retired Partner from these obfigations and the FSA
has agteed in writing to release; and

(iiy inthe cvent of a new Partner being assumed as a pariner of the Borrower
the other Partners shall procure that said assumed Partner shall becotme
hound to the Lender as a party to this Agreement and shall execute such.
addendum hereto as the Lender and the FSA may consider necessary;

(1) the obligations and undertaking of the Bomower under this Agreement shall
bind the Bortower and the Partners jointly and severally.

Partial invalidity
I any of the provisions of this Agrecment is or becomes invalid, illegal or

unenforceable under any law, the validity, legality and  enforceability of the
remaining provisions shall not in any way be affected or impaired.

" The FSA and indemnity

The FSA shall not, by virtue of having rights under this Agreement, be taken to be a
trustee or ofher fidociary for, or have any obligations to, any person to whom some
or all of the Senior Liabilities are owed. Each of the Lender and Borrower shall on
demand indemmify the FSA. against all claims, losses, costs, expenses and other
liabilities made against or incurred by the FSA. as a consequence of it having rights,
or taking action vnder this Agreement.

Additional terms-
Any additional terms agreed betweéen. the parties are set out in the Variable Terms

provided that, if there is any inconsistency between the Variable Terms and the
Standard Terms, the Standard Terms shall prevail.
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13

14

18

16

17

Fntire agreement’

 This Agteement forms the entire agreement as o the Subordinated Liabilities. If

there are any other terms relating to the Subordinated Liabilities existing at the date
hereof and not comprised in this Agreement such terms shall be of no further force
and effect.

Amendmenis

This Agreement forms the entire agreement as to the Subordinated Liabilities. If
there are any other terms relating to the Subordinated Liabilities existing at the date
hereof and not comprised in this Agreement such terms shall be of no further force
and effect. ' :

Nofices ‘té the FSA

A notice given to the FSA under this Agreement shall have no effect, and time shall
not start to tun in connection with that notice, until the FSA has given to the sender
written confirmation of its recetpt. '

Laww

This Agreement is governed by English law.

Jurisdiction

For the benefit of the FSA solely, each of the Borrower and the Lender irrevocably
submits to the jurisdiction of the English Courts and, to the extent that it does not
have a place of business within the jurisdiction, appoints the process agent specified
in the Variable Terms as agent for receipt of service of process in such courts. Such
jurisdiction shall be non-exclusive except 1o the extent that non-exclusivity
prejudices the submission to the jurisdiction.

Rights of the FSA

Although not a party to the Agreement, the FSA. may in its own right enforce a term
of the Agreement 1o the extent that it purports to confer upon the FSA a benefit.
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subordinated Loan Agreement

. Sigmature Page

QIGNED for and on behalf of
LB I—IOLD]NGS INTERMEDIATE 2 LTD

By

Director | >

SIGNED for and on bebalf of

LEFMAN BROTHERS INTERNATIONAL (EUROPE)
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November 2006

. LB HOLDINGS INTERMEDIATE 2 LTD
AND

VAN BROTHERS INTERNATIONAL (EUROPE)

AGREEMENT
FOR

$ &669900094}@@

SHORT TERM

SUBORDINATED LOAN FACILITY
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Short-Term Subordinated Loan Agreement

A, Front Page

THIS AGREEMENT is made on the date set out in fhe Variable Terms (as set out in Schedule
I to thiz Agreement) and is to be effective on that date unless a different effective date is set
out in those terms

BETWEEN -

(1) the Lender (as defined in the Standard Terms set out in Schedule 2 to this Agpreement),
and ‘ '

(2) the Barrower (as defined in the Standard Terms)
WHEREAS the Borrower wishes to use the Loan, or each Advance mnder the Facility (as
those expressions are defined in the Standard Terms) in accordance with FSA rule

TPRU(INY) 10-63 and has fully disclosed to the FSA the circumstances giving rise to the
Loan or Facility and the effeciive Subordination of the Loan and each Advance

¥ IS AGREED THAT this Agreement shall comprise the Varlable Tetms set out in
Schedule 1 to this Agreement and the Standard Terms set out in Schedule 2 to this
Agreement.

This Agreement is executed by the parties the day and year indicated in the Variable Terms
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Schedule 1

B. Variable Terms

1. Date of Agrecment

2. Effsctive Date

1 November 2006

1 November 2086

3, Lender

4, Address of Lender

LB Holdings Intermediate
21

A company registered in
England and Wales whose
registered office is situated
at 25 Bank Street, London
EI45LE  (“the Lender™)
which term includes iis
permitied successors and
assigns

5. Borrower

6. Address of Borreweyr

Lehman Brothers
International (Europe)

A compaity registered in
England and Wales whose
registered office is sitnated
at 25 Bank Street, London
Bl4 51E (“the

| Borrower™)  which term

includes  its -permitted
successors and assigns,
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7. The Racility
With reference to paragraph 2 of the Standard Terms,

(1) The Facility hereby oFfered 19 a revolving credit facility under which the Lendex
will, subject to the terms of this Agreement, make Advances in United States
Dollars to the Borrower. ‘

(2) The maximum aggregate principal amount of all Advances ouistanding at any
time under the Facility shall not exceed $8,000,000,000 (Bight Thousand Million
United States Dollars) or such other amount as may be agreed between the
Borrower and Lender from time to time.

8. Interest

With reference to paragraph 3 of the Standard Terms, interest shall be calculated and
paid as follows - - ,

(1) Until repayment of all Advances in full the Borrower will pay to the Lender
interest on Advances or on. any part or parts thereof for the time being remaining due
hereunder such interest to be caleulated and to be payable as hereinafter provided.

(2) The Borrower agrees to pay 1o the Lender interest computed on the basis ofa 360
(three hundred and sixty) day year on the principal amount of the Advance at the rate
per annum specified in sub-clanse (3) on the last business day of cach month for the
periods ending on that date and to pay interest at the same rate per anpum on any
‘overdue principal from the due date thereof vntil the obligations of the Company in
vespect of such payment shall be discharged.

(3) The Borrower agrees to pay fo the Lender a rate of one week LIBOR phus
Iehman Brothers Holdings Inc.’s prevailing long term debt spread (as determined on
an annual basis by Lehman Brothers Holdings Inc). The rate shall be set fwo
Business Days prior to the commencement of each new interest period using the then
prevailing LIBOR and Lehman Brothers Holdings Inc.’s long term debt gpread.
Such inferest rate may be changed from time (0 time by mutual agreement of the
patties faking info consideration rates generally applicable between affiliates to
subordinated debt. .
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9, Repayment

With reference to paragraph 4(2) of the Standard Terms and subject always 1o 4(3)
(restrictions on repayment) and 5 (subordination) of the Standard Termus, the terms
for repayment are —

1)The Borrower may at any fime prepay in whole or in part being an amount ot
integral multiple of $25,000,000 (twenty five million United States Dollars) any
Advance made o it upon giving not less than two Business Days notice to the Lender
having first complied with the requirements of paragraph 4 of the Standard Terms.

(2) The Bortower may re-borrow amounts prepaid pursuant to subwparagraph (1),
subject always to the terms and conditions of this Agreement.

(3) The Borrower shall not be entitled to prepay any amounts advanced hereunder
except at all times and in the manner expressly provided in this Agreement.

(4) Any notice served on the Lend.er pursuant fo sub-paragraph (1) above shall be
ineffective if the insolvency of the Borrower comumences before the datc on which.
such notice expires.

(5)No amount may be drawn down under ﬁlis Facility after the first day of the third
month prior to the fifth anniversary of the Effective Date of this Agroement.

(6) The Repayment Date shall be the fifth anniversary of the Effective Date of this
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Agreement.

Notes to pavegraph 9.

1 The repayment date for the Loan must be one or more of —
——  a date not less than two years from the date of drawdown,

" ——  a date pot loss than two years from the Lender giving notice in writing to the Borrower and the
HSA, or

—— & date not less than two. years from the Borrawer giving notice in writing to the Lender and the
FBA. - . S :

2. ‘Where the Agreement is for a loan facility cach Advance must be treated separately and have a

repayment date not Jess than fwo years from the date of drawdown, or be subject to not less than two
years' notice or have and be subject to both.
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10. Additienal texms

With refererce to paragraph | 1 of the Standard Terms, the additional terms to this
Agreement are —

This Agreement may be executed in several counterparts, each of which shall be an
original, but all of which together shall constitute one and the same agrecment

11, Jurisdiction

With reference to paragraph 16 of the Standerd Terms, the person(s) indicated below
is (are) appointed as agents for service of process
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(a) by the Lender —

For the Aftention of the Legal Director

 Of Lehman Brothers Limited

(b) by the Borrower —

For the Attention of the Legal Director

Of Lehman Brothers Limited
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Schedule 2

C. Standard Terms
Interpretation

Inn this Agreement -

% A dhvanee”? moeans, where this Agreement is for a loan facility, an amount drawn or to
e drawn down by the Bortower or otherwise made available by the Lender under this
Agreement as that amount may be reduced from time to time by any repayment oOr
prepayment permitted under this Agreement;

“Royrover” means the person identified as such in the Variable Terms and includes its
ermitied snccessors and assigns and, where the Borrower is a partnetship, each
P
Partner;

“Business Day” means any day except Saturday, Sunday or a bank or public holiday in
England; :

«“Piffective Date” means the date on which this Agreeement is to take effect being the
date of this Agreement unless otherwise stated in the Variable Terms; -

“igcluded Liabilities” means Liabilities which are expressed to be an&, in the opinion
of the Tnsolvency Officer of the Borrower, do, rank junior to the Subordinated
Tiabilities in any Insolvency of the Borrower, :

“Facility” means the loan facility referred to in pavagraph 2{2);

“Financial Resom*ms”- bas the meaning given in the Financial Rules;

“Financial Resourees Requirement” has the meaning given it in the Financial Rul;as;
“Hinancial R;nles” means the 7ules in TPRUINV) 10 in the FSA handbook;

“Insolvency” means and includés Liguidation, winding up, bavkruptey, sequestration;
administeation, rehabilitation and dissolution (whichever term may apply to the
Borrower) or the equivalent in any other jurisdiction to which the Borrower may be
subject;

“Ypsolvency Qfficey” means and includes any person duly appointed to administer and
distribute assets of the Borrower in the course of the Rorrower’s Insolvency;
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(1) “Lender” means the person identified as such in the Variable Terms and includes its
permitted successors and assigns;

T sabilities” means all present and future sums, liabilities and obligations payable or
owing by the Borrower (whether actual or contingent, jointly or severally or otherwise
howsoever); '

“Loan” means the indebtedness of the Bortower to the Lender referred to in paragraph
2(1) as that indebtedness may be reduced from time to time by any repayment oF
prepayment permitied under this Agreement;

“Paptmer® means, where the Borrower is a partnership, each and every pariner of the
Borrower as a partner and as an individual (see also paragraph 8);

“Sepior Liabilities” means all Liahilities except the Subordinated Liabilities and
Excluded Liabilities;

“Sub@rdimaﬁed'Liabiliﬁes” means all Liabilities to the Lender in respect of each
Advanee made under this Agreement and all interest payable thereon.

“the FSA” memns The Financial Services Authority Limited whose registered office is
at 25 The North Colonnade, Canary Wharf, London, E14 5HS; and -

(2) . Any refetence to any rules of the FSA is a reference to them as in force from time to
time. :

{3) Reference to any-gender inchudes a reference to all other genders.

(4) Reference to a paragtaph is to a paragraph of these Standard Terms, unless otherwise
indicated.

he Loan oF Facitiify

(1) Where as indicated in the Variable Terms this Agreement is for a loan, the Borrower
hereby acknowledges its indebtedness to the Lender in the sum mentioned in the
Varigble Terms as an unsecured loan vpon and subject to the terms and conditions of
this Agreement, .

(2) Where, as indicated in the Variable Terms fhis Agreement is for a Toan facility ~

(z) the maximum aggregaie prineipal amount of each Advance outstanding at any
fime under the Facility shall not exceed the maxinum amount specified in the
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(3)

ey

@

(3)

Variable Teras or snch other amount as may be agreed between the Borrower
and the Lender from time fo time;

(b) the Pacility will be available until the last available date speciﬁcd in the Variable

Terms; and

(¢)  any specific terms dealing with the mechanics of drawdown are contained in the
Variable Terms. .

The Lender and the Borrower undertake to provide the FSA, immediately upon request,
with. detafls in wiiting of all principal and interest in respect of the Loan or each
Advance outstanding for the time being and all payments of any amount made in the
period specified by the FSA in the request. ‘

interest

Subject to the provisions of paragraphs 4 and 5, until repayment of the Loan or each
Advance in full, the Borrower will pay to the Lender interest on the Loan or each
Advance (or on any part or parts of it or them for the time being outstanding under this
Agreement) calculated and payable in the manner sct out in the Variable Terms.

Repayment

The provisions of this paragraph are subject in all respects fo the provisions of
paragreph 5¢{subordination}. ' '

The terms concerning repayment are set out in the Variable Terms but are subject to

. paragraph 4(3) -

(8)  Bxcept where the FSA otherwise permits, no repayment or prepayzﬁcnt of the
Loan or any Advance may be made, in whole or in part, before the relevant repayment
date provided for in paragraph 9 of the Variable Terms.

(b) At the request of the Borrower, the FSA may permit the early repayment of ~ the

Loan or-any Advance may be mads, in whole or in part, only where, immediately

after such repayment or prepayment, the Borrower’s Financial Resources would be
areater than 100% of its Financial Resources Requirement,
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(c) Payments of interest at a rate not exceeding the rate provided for in  paragraph 3
may be made without notice to or consent of the FSA, except  that where —

(i) immediately after payment, the Bortower’s Financial Resources would be
Jess than or equal to 120% of its Financial Resources Requirement; or

(i) before payment, the Insolvency fo the Borrower commences,
no such payment may be made without the prior written consent of the FSA.

(4) I in respect of the Loan or any Advance default is made for a period of -

(a) seven days or more in the payment of any principal due, or

(b) 14 days or more in the payment of any interest due, -

. the Lender may, at its discretion and after taking such preliminary steps or actions as
may be necessary, enforce payment by instituting proceedings for the Insolvency of the
Borrower after giving seven Business Days’s prior written notice to the F5A of its
intention to do so.

(5) Subject to (6) below, the Lender may at its discretion, subject as provided in this
Agreement, institute proceedings for the Insolvency of the Borrower to enforce any
obligation, condition or provision binding on the Borrower mnder this Agreetnent (other
than any obligation for the payment of principal moneys or interest in respect of the
Loan or any Advance) PROVIDED THAT the Borrower shall not by virtue of the
institution of any such proceedings for the nsolvency of the Borrower be obliged to pay
any sum or sums sooner than the same would otherwise have been payable by it.

(6) The Lender may only institute proceedings for the Ingolvency of the Bon‘ower fo
enforee the obligations referred to in (5) above if - :
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(2) a default under those obligations is not remedied to the satisfaction of the Lender

within 60 days after notice of such default has been given to the Borrower by the .

Lender requiring such defaudt to be remedied;

(b) the Lender has telen all preliminary steps or actions required‘to be talen by it prior
{0 the institation of such proceedings; and '

{c) the Lender has given seveil Business Days® prior written notice fo the FSA of its
intention o institute such proceedings. '

No remedy against the Borrower other than as specifically provided by this paragraph. 4
shall be available to the Lender whether for the recovery of amounts owing under this
Agresment or in vespect of any breach by the Borrower of any of its obligations under
this Agreement, '

Subordination

Notwithstanding the provisions of paragraph 4, the rights of the Lender in respect of the
Subordinated Liabilities are subordinated to the Senior Liabilities and accordingly
payment of any amount (whether principal, interest or otherwise) of the Subordinated
Liabilities is conditional upon ~

(a) (if an order has not been made or an effoctive resolution passed for the Insolvency
of the Borrower and, being a partnership, the Borrower has not been dissolved) the
Borrower being in compliance with not less than 120% of its Financial Resources
Requirement immediately after payment by the Borrower and accordingly no such
amount which would otherwise fall due for payment shall be payable except to the
extent that —

(i) pasagraph 4(3) has been compiled with; and

Gi) the Borrm#'er could make such payment and still be in complicance with such
Financial Resources Requirement; and
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(1)

(b) the Borrower being “solvent” at the time of, and immediately after, the payment
by the Borrower and accordingly no anch amount which would otherwise fall '
due for payment shall be payable except to the extent that the Borrower could  make

such payiment and still be “solvent”.

(2}

@

)

()

©

For the purposes of sub-paragraph (1)(b) above, the Borrower shall be “solvent” if it is
able to pay its Liabilities (other than the Subordinated Liabilities) in full disregarding -

(a) obligations which are not payable or eapable of being established or determined in
the Tnsolvency of the Borrower, and

(b) the Bxcluded Liabilities.

Tnterest will continue to accrue at the rate specified pursuant to paragraph 3 on any
paymeit which does not become payable under this paragraph 3.

For the purposes of sub-paragraph (1)(h) above, a report given at any relevant time as o
the solvency of the Borrower by its Insolvency Officer, in form and substance
acceptable to the FSA, shall in the absence of proven error be treated and accepted by
the FSA, the Lender and the Borrower as correct and sufficient evidence of the
Rorrower’s solvency or Insolvency.

Subject to the ?rovisions of sub-paragraphs (6), (7) and (8) below, if the Lender shall
receive from the Borrower payment of any sum in respect of the Subordinated
Liabilities -

(a) when any of the terms and conditions referred to in sub-paragraph (1) above is not

satisfied, or

(b) where such payment is prohibited umder paragraph 4(3),

Apy sum referred to in syb-patagraph (5) above shall be received by the Leﬁder Bpon
frust to retuen it to the Borrower.
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Any sum so retumed shall then be treated for the purposes of the Borrower’s obligations
hereunder as if it had not been. paid by the Borrower and its original payment shall be
deemed not 1o have discharged any of the obligations of the Borrower hereunder.

A. xequest to the Lender for return of any sum referred to in sub-paragraph (5) shall be
in writing and shall be made by or o behalf of the Borrower or, as the case may be, its
Insolvency Officer.

Representations and underfakings of Borrower

From and after the date of this Agreement (or the Biffective Date if earlier), the
Borrower shall not without the prior written consent of the FSA. - ‘

(a) secare all or any part of the Subordinated Liabilities;
(b) redeem, purchase or ofherwise acquire any of the Subordinated Liabilities;

(¢) amend any document evidensing or providing for the Subordinated Liabilities;

| (d) repay any of the Subbrdinated TLiabilities otherwise than in accordance with the

terms of this Agreement; : _ :

(e) take or omit to take any action whereby the subordination of the Subordinated
Tighilities or any part thereof to the Semior Liabilities might be terminated,
jmpaited or adversely affected; or

(f) arrange or permit any contract of suretyship (or similar agreement) relating to its
Jabilities wnder this Agreement to be entered into, and :
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other than as disclosed in writing to the FSA, the Borrower represents that it has not
done so before the date of this Agreement (or the Effective Date if eatlier).

Representations and undertakings of Lender

Prom and after the date of this Agreement (or the Fffective Date if earlier), the Lender
shall not without prior written consent of the FSA -

@)

(b)

(©)

(d)

(e}

®

assign, transfer, dispose of or encumbes the whole or any part of the Subordinated
Liahilities or purport to do so in faveur of any person;

purport to retain or set off at any time any amount payable by it to the Bosrower
against any amount of the Subordinated Liabilities except to the extent that
payment of such amount of the Sybordinated Liabilities would be permitted at such
time by this Agreement, and the Lender shall immediately pay an amount equal to
any tetention or set off in breach of this provision to the Borrower and such
retention or set off shall be deemed not to have oceurred;

amend or waive the terms of any document. evidencing ot providing for the
Subordinated Liabilities;

attempt to obtain repayment of any of the Subordinated Liabilitics otherwise than
in accordance with the terms of this Agrecment;

take or omit to take any action whereby the subordination of the Subordinated
Liabilities or any part of them to the Senor Liabilities might be terminated,
impaired or adversely affected; or

take or enforce any security, guarantee or indenmity from. any person for all or any
part of the Subordinated Liabilities, and the Lender shall, upon oblaining or
enfotcing any security, guarantee or indemnity notwithstanding this undertaking,
Thold the same (and any proceeds thereof) on trust for the Borrower, and




other than as disclosed in writing to the FSA, the Lender represents that it has done so
hefore the date of this Agreement (or the Effective Date if eatlier).

Rmr@wf@r being a parnership
Where the Borrower is a partnership —

(2) this Agreement shall subsist in full force and effect notwithstanding any change
which may take place from time to time in the constitution or title of the Borrower
by the retirernent of the present Partners or any of them or the assumption fo new
Partnoers or by a change of name PROVIDED THAT ~ '

(i) aretired Partner shall continue to be lizble for the payment of all sums due
under this Agreement and implementation of all other obligations in tis
Agrecement until the Lender and the remaining Partner(s) shall agres in
writing to release a retired Partner from these obligations and the FSA has
agreed in writing 1o release; and ‘

(i) in the event of a new Partner being assumed. as a partner of the Borrower the
other Partners shall procure that said assumed Partner shall become bound to
the Lender as a party to this Agreement and shall execute such addendom.
hereto as the Lender and the FSA may consider necessary, :

(by the obligations and undertaking of the Borrower under this Agreement shall bind
the Borrower and the Partners jointly and severally.

Partial invalidity

If any of the provisions of this Agreement iz or becomes invalid, illegal or
nuenforceable under any law, the validity, legality and enforceability of the remaining
provisions sball not in any way be affected or impaired.
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The FSA and indemnify

The FSA shall not, by virtue of having rights under this Agreement, be taken to be a
wustee or other fiduciary for, or have any obligations fo, any person to whom some or
all of the Semior Liabilities are owed. Each of the Lender and Borrower shall on
demand indemnify the FSA against all claims, losses, costs, cxpenses and other
liahilities made against or incurred by the FSA. as a consequence of it having rights, or
taking action wnder this Agreement. '

Additional terms

| Any additional terms agreed between the parties are set out in the Variable Terms provided that, if

-5

there is any inconsistency between the Variable Terms and the Standard Tetms, the Standard
Terms shall prevail. o

Entire agreement

" This Agreement forms the entive agreement as 10 the Subordinated Liabilities. If there

are any other ferms relating to the Suhordinated Liabilities existing af the date hereof
and not comprised in this Agreement such terms shall be of no further force and effect.

Amendments

This Agreement forms the entire agreement as to the Subordinated Liabilities. T there
are any other terms relating to the Subordinated Liabilities existing at the date hereofl
and not comprised in this Agreement such terms shall be of no further force and effect.



>
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Motices to the FSA

A notice given to the FSA under this Agreement shall have no effect, and time shall not
start to run in connection with that notice, until the FSA has given to the sender written
confirmation of its receipt, '

Law
This Agreement s governed by English law,
Jurisdiction

For the benefit of the FSA solely, each of the Borrower and the Lender irrevocably
submits to the jurisdiction of the English Courts and, to the extent that it does not have a
place of business within the jurisdiction, appoints the process agent specified in the
Variable Terms as agent for receipt of service of process in such courts. Such
jurisdiction shall be non-exclusive except to the extent that non-~exchsivity prejudices
the submission to the jurisdiction. :

Rights of the FSA

Although not a party to the Agreement, the FSA may in its own right enforce a term of
the Agreement to the extent that it purports o confer upon the FSA a benefit.



Short-Term Subordinated Loan Agreement

D. Signature Page

SIGNED for and behalf of
B HOLDINGS INTERMEDIATE 2 LTD

Director

SIGNED for and on behalf of
LEHMAN BROTHERS INTERNATIONAL (EUROPE)
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