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1, Professor Peter Otto Miilbert, of University of Mainz, Faculty of Law and Economics,
55099 Mainz Germany, WILL SAY as follows:

IL

QUALIFICATIONS

1, Peter Miilbert, domiciled at Eisgrubweg 9, 55116 Mainz, Germany, have a doctorate
in law and a Habilitation. 1 have authored or co-authored several books on banking
law, with a special focus on credit transactions and banking guarantees, and I have
written numerous articles in the field of banking law and commercial law, focusing
among other topics on credit transactions and investor protection.

A copy of my curriculum vitae is attached to this opinion as Annex A.

INTRODUCTION AND BACKGROUND

[ have been retained by Ropes & Gray International LLP, acting on behalf of CVI
GVF (Lux) Master Sarl, Hutchinson Investors LLC, Burlington Loan Management
Limited, and their relevant affiliates (together the Senior Creditor Group), to prepare
this opinion to assist the Court in its consideration of the Lehman Brothers
International (Europe) Waterfall Il application. A copy of the instruction letter is
attached to this opinion as Annex D.

The purpose of this opinion is to explain the principles of German law relevant to the
interpretation of the late interest rate provisions stipulated in the Master Agreement of
Financial Derivative Transactions appended to this opinion as Annex C (the German
Master Agreement).

In producing this opinion I understand that my duty is owed to the Court and I
understand that this duty overrides any obligation to the parties who have engaged me.
I have complied with this duty and will continue to comply with it.

I also confirm that I am aware of the requirements of Part 35 of the Civil Procedure
Rules, the Practice Direction to Part 35 and the Guidance for the Instruction of Experts
in Civil Claims 2014.

The facts and matters, upon which my expert opinion is based, including relevant
provisions and details of English law, have been provided to me by Ropes & Gray
International LLP.

Waterfall 11 involves an application to the English High Court by the Administrators
of LBIE on a number of questions that impact on the nature and extent of creditors’
entitlements to a share in the surplus assets in LBIE’s estate now that creditors’
provable debts have been paid in full (the Waterfall II Application).

The following entities were selected as the original respondents in the Waterfall 11

“application:

(1) the Administrators;
(i)  Burlington Loan Management Limited, part of the DK group (Burlington);
(iiiy  CVI GVF (Lux) Masters Sarl, part of the CarVal group (CVI);

(iv)  Hutchinson Investors, LLC, part of the Baupost group (Hutchinson);




(v) Wentworth Sons Sub-Debt SARL, a joint venture comprising the US parent
company Lehman Brothers Holdings Inc. and the hedge funds King Street and
Elliott (Wentworth); and

(vi)  York Global Finance BDH LLC (York).
10.  Burlington, CVI and Hutchinson hold between them large exposures under swaps with
LBIE documented under:
(i) English law governed ISDA Master Agreements;
(ii) French law governed Master Agreements;

(iii)  German law governed German Master Agreements.

11.  The German law issues in the Waterfall II application are:
(1) whether, in calculating the amount of interest due under section 3(4) of the

German Master Agreement, it is possible (and if so, in what circumstances and
to what extent) to include an amount in respect of “further claims for damages”
(Damages Interest Claim') so that this would constitute part of the “rate
applicable to the debt apart from the administration” for the purposes of Rule
2.88(9) of the Insolvency Rules 1986 (Issue 20);

(i1) if the answer to Issue 20 is that a further claim for damages can be included as
part of the “rate applicable to the debt apart from the administration” for the
purposes of Rule 2.88(9), how in such circumstances is the relevant rate to be
determined? In particular:

(a) in circumstances where the relevant claim under the German Master
Agreement has been transferred (by assignment or otherwise) to a third
party, is it the Damages Interest Claim which could be asserted by the
assignor or the assignee which is relevant for the purposes of Rule
2.88(9)?

(b) where the relevant claim under the German Master Agreement has been
acquired by a third party, in what circumstances (if any) is such a third
party precluded from asserting a Damages Interest Claim under
principles of German law?

() where does the burden of proof lie in establishing a Damages Interest
Claim and what is required to demonstrate that a relevant creditor has
or has not met such requirement?

(Issue 21)

12.  On 21 November 2014, the High Court made an order that the Senior Creditor Group
and Wentworth may adduce and rely upon expert evidence for the purposes of
assisting the court with determining Issues 20-21. Following this order, Wentworth
and the Senior Creditor Group together with the Administrators agreed a list of
questions to be addressed by experts in relation to issues 19 to 26 (the Agreed
Questions). The Agreed Questions include questions on Issues 20 and 21 to be put to
the parties’ respective German law experts (the German Law Questions). This report
expresses my expert opinion on the answers to the German Law Questions.

' NB Although this is the definition used in the Issues, | have found such definition confusing and so in
my report, | refer to this particular claim as the Further Damages Interest Claim as defined in
paragraphs [21] and [22].




13.

14,

II.

For the convenience of the English court, I have produced this report in English, even
though this is not my first language. I consider my knowledge and ability to speak
English to be sufficient to enable me to do this, and believe this report to reflect
accurately my expert opinion in this matter.

I have included at Annex B to this report a list of the materials that 1 have relied upon
in making this report (in addition to the matters set out in my letter of instruction from
Ropes & Gray International LLP). 1 have reviewed all such materials in their original
German language version but I understand that translations will be made available to
the English court to the extent that there is any disagreement between the respective
experts in German law on the matters set out in this report.

REPORT

Issue 20 - In calculating the amount of interest due under section 3(4) of the German
Master Agreement, is it possible (and if so, in what circumstances and to what extent) to
include an amount in respect of “further claims for damages” (“Damages Interest Claim”)
so that this would constitute part of “the rate applicable fo the debt apart from the
administration” for the purposes of Rule 2.88(9)?

Executive Summary

15.

16.

Scction 3(4) of the German Master Agreement provides as follows:

“in the event of non-payment by a party on the due date, interest shall accrue
on the amount outstanding, until such amount is received, at a rate which shall
be equal to the interbank interest rate charged by prime banks to each other for
call deposits at the place of payment and in the currency of the amount
outstanding for each day on which interest is to be charged, plus the interest
surcharge referred to in Clause 12 sub-Clause (3). This does not exclude the
right to make further claims for damages ”?

In my view, the effect of the first sentence of section 3(4) of the German Master
Agreement is to modify the statutory entitlement to damages for late payment of a
debt provided under Section 280 para. 1, in conjunction with Sections 280 para. 2, 286
and 288 para. 1 German Civil Code (BGB). As a consequence, the relevant entity is
entitled to claim compensation for late payment of an overdue debt under section 288
para. 1 BGB in the form of interest at the fixed rate referred to in the first sentence of
section 3(4) of the German Master Agreement, regardless of any actual loss (see
paragraphs [29] — [32] below).

As regards “further claims for damages” as used in the second sentence of Section
3(4), and as a matter of German law, the provision reflects and preserves a creditor’s
entitlement to claim further damages in respect of delayed payment of an overdue debt
under sections 280 paras. 1 and 2, section 286 and 288 para. 4 BGB. If the loss as a
result of a delay in payment is greater than the amount of interest at the fixed rate, the
relevant entity is therefore able to claim in respect of the additional loss exceeding
such fixed rate by way of a claim for further damages.

2 This is an unofficial English translation. The German language version would be the operative
document.




20.

Such damages are, as a matter of German law, calculated in accordance with section
249 para. 1 and section 252 BGB. In order to claim such further damages in respect of
delayed payment of an overdue debt, it is ordinarily necessary for the creditor to assert
and prove the existence of loss and damage caused by the late payment (see paragraph
[28] below).

Depending on the type of loss and damage suffered, such an award of further damages
in respect of actual loss and damage arising from delayed payment of an overdue debt
is capable of being expressed as a percentage rate (see paragraphs [35] — [37] below)
which accrues on the principal amount of the unpaid debt (see paragraph [40] below).
The applicable rate in such cases is determined in accordance with the principles set
out paragraphs [43] — [50] below.

I understand that the question of whether a damages claim under Section 280 para 1
and 2 BGB and Section 286 BGB (and, by extension, under section 3(4) of the
German Master Agreement) can be included as part of the “rate applicable to the debt
apart from the administration” for the purposes of Rule 2.88(9) is a matter of English
law and, hence outside the scope of this expert evidence.

Definitions:

21

For the purpose of this report, the terms (i) to (v) are to be understood as follows:

(1) Damages Claim: any claim pursuant to Section 280 para. 1, in conjunction
with Sections 280 para. 2, 286 (and 288) BGB for damages in the case of late
payment. As an umbrella term, it includes definitions (ii) to (iv) below, each of
which is capable of being expressed as a rate, but also includes the definition in
(v) below in respect of damages incurred which are not capable of being
expressed as a rate.

(i)  Damages Interest Claim: any claim pursuant to Section 280 para. 1, in
conjunction with Sections 280 para. 2, 286 and 288 German Civil Code for
damages incurred which are capable of being expressed as a rate. This
expression includes each of the types of claim referred to in (iii) and (iv)
below.

(i)  Minimum Damages Interest Claim: any claim pursuant to Section 280 para.
1, in conjunction with Sections 280 para. 2, 286 and 288 para. 1 or 2 BGB for
damages in the case of a payment default regardless of whether the creditor
actually incurred a loss or not.

(iv)  Further Damages Interest Claim: any claim pursuant to Section 280 para. 1,
in conjunction with Sections 280 para. 2 and 286 German Civil Code for
(additional) damages within the meaning of Section 288 para. 4 BGB which
arc capable of being expressed as a rate, i.e. for damages incurred which are
capable of being expressed as a rate and which are in excess of the losses
compensated by the Minimum Damages Interest Claim(s) pursuant to Section
288 para. | or 2 BGB.




22.

(v)  Other Damages Claim: any claim pursuant to Section 280 para. 1, in
conjunction with Sections 280 para 2 and 286 BGB for damages incurred
which are not capable of being expressed as a rate.

The way these definitions fit together can be shown in the flow-chart in the Schedule
to this report.

20.1 What rules or principles of construction govern and apply, as a matter of German
law, to the interpretation of commercial contracts such as section 3(4) of the German
Master Agreement?

23.

24.

25.

The interpretation of contracts is governed by the general principles set forth in
Sections 133 and 157 of the German Civil Code (BGB). Contracts have to be
interpreted according to the parties’ intention and according to the requirements of
good faith, considering common usage and the objective meaning of the terms of
contract and the circumstances in which the contract was entered into (subjective and
objective approach).3 Regarding the interpretation of commercial contracts, in
addition, the commercial practice has to be taken into account.!

The wording of the contract serves as the starting point of interpretation. If the
wording of the document is ambiguous it is to be assumed that the parties intended a
reasonable, adequate contractual arrangement under the circumstances given. Thus,
the appropriate interpretation has to ensure adequacy of the contractual arrangement,
consisstency of the contract as a whole and compatibility with the principles of the
BGB.

With regard to specific terms in a contract that qualify as general terms and conditions
(GTC) within the meaning of Section 305 para. | BGB the interpretation is governed
by more stringent rules. GTCs shall be interpreted according to their objective
meaning, i.e. independently of the will of the contracting parties.6 This objective
meaning derived by reference to a hypothetical “average” other party to the contract in
question and his understanding of the contractual terms in question. If doubts as to the
interpretation remain, the clause will be interpreted to the advantage of the (other)
party who did not introduce the GTC. These rules do not apply in relation to
provisions that do not qualify as GTCs where, as outlined above, the subjective
intention of the parties is key. Section 3(4) of the German Master Agreement is most
likely a GTC but this would depend on the specific facts, i.e. whether the section was
subject to individual negotiation.

If subsequently to the formation of the contract a specific situation arises which the
contracting parties did not, either expressly or by implication, take into account,
statutory default rules (dispositives Recht) will take effect unless the contract stipulates
otherwise. If the application of the default rules does not suffice to fill the gap in the
contractual arrangement, a supplementary or completive contract interpretation
(ergéinzende Vertragsauslegung) will be undertaken. The hypothetical motivation of

* BGH, BGHZ 91, 324.

4 BGH, NJW 1985, 550 sub | 2 b bb (with further references).

$ BGH, NJW 1997, 1003, 1004 sub 1l 2 a.

¢ Settled case law; see, eg, BGH, decision of 29 April 2015 — VIII ZR 104/14 (juris) sub It 2 ¢ aa (with
further references); Elfenberger in Palandt, BGB, Section 133 n. 26a.




the parties forms the basis of the completive contract interpretation,7 i.e. the basis for
supplementing additional provisions to a contract which, in hindsight, is incomplete in
the sense that the parties failed to take a future event into account when agreeing on
the terms of the contract. Hence, the contract has to be completed by inserting a
contractual clause which, in the opinion of the Court, the parties would have agreed on
if they had taken the subsequent situation into account at the time of entering into the
contract.

20.2 What basis is there, as a matter of German law and specifically pursuant to the
German Master Agreement, to award damages in respect of the late payment of a debt
and what form or forms can the award of damages take? In particular:

(a) What, in relation to any such basis or bases, has to be established as a matter of law
and fact for such an award to be made?

Damages Claims

27.

The statutory basis for awarding damages in cases of delayed performance in general
derives from Section 280 para. | BGB, in conjunction with Section 280 para. 2 and
286 BGB (Damages Claims).

A Damages Claim requires the following facts to be established:
(i) a (legal) relationship between the parties based on contract or statute;

(i) a failure of the debtor to perform, including a failure to pay a debt when it falls
due;

(i)  a warning notice (Mahnung) by the creditor made after performance is due,
unless a calendar date or a period of time has been specified for the
performance (Section 286 para. 1 and 2(1) BGB)®;

(iv)  fault for which the debtor is responsible for the purpose of Section 276 para. |
BGB which is to be presumed according to Section 286 para. 4 BGB; and

(v) a damage actually suffered by the creditor regardless of whether the loss is
. [¢
capable of being expressed as a rate or not.

" See, eg, BGH, BGHZ 40, 91, 103 et seq.

8 Moreover, a warning notice is not required if

(i) performance must be preceded by an event and a reasonable period of time for performance has
been specified in such a way that it can be calculated, starting from the event, according to the
calendar,

(ii) the obligor seriously and definitively refuses performance or

(ii) for special reasons, weighing the interests of both parties, the immediate commencement of default
is justified (Section 286 para. 2(2)-(4) BGB).

9 While the amount of damages is to be calculated pursuant to the general provisions stipulated under
Sections 249 para. 1 and 252 BGB.
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Minimum Damages Interest Claims

29.  In the event of a payment default, Section 288 para. 1 and 2! BGB deviates from the
requirement of actual damages outlined at point (v) above by providing that the
creditor may claim default interest regardless of whether he actually incurred a
damage or not (Minimum Damages Interest Claim). The purpose of this derogation
from general principles (i.e. the waiver of the need to demonstrate a damage actually
incurred by the creditor) is to incentivize the debtor to pay in time. Consequently,
where Section 288 para. 1 and 2 BGB is relied upon, the creditor does not need to
show that he incurred a loss as a result of the late payment nor is the debtor entitled to
object that the creditor did not suffer any concrete loss''.

30. A Minimum Damages Interest Claim is calculated as a percentage of the outstanding
principal debt owed by the debtor. Section 288 para. I and 2 BGB sets out the
applicate rates. Pursuant to para. 1, the default rate of interest per year is 5 percentage
points above the basic rate of interest. In turn, pursuant to Section 247 BGB, the basic
rate of interest is determined twice a year for a six-month period each, beginning on
January 1 and on July 1, by reference to the most recent refinancing operation of the
European Central Bank, and is made public by the Deutsche Bundesbank.

31.  In substance, the Minimum Damages Interest Claim is a sub-set of the Damages
Interest Claim within the meaning of Sections 280 and 286 BGB. This follows from
the clarification in Section 288 para. 4 BGB to the effect: “The assertion of further
damage is not excluded” and, in particular, the reference to “further” damage as
discussed below. Default interest awarded by Section 288 para. 1 BGB serves as
compensation for a (hypothetical) minimum loss suffered by the creditor, the existence
of whil%h cannot be refuted by the debtor for the reasons given in paragraph [29]
above. "

32.  The relationship outlined above between the Damages Interest Claim and the
Minimum Damages Interest Claim also determines which elements have to be
established in law and in fact: the Minimum Damages Interest Claim is subject to the
same requirements as described above for the Damages Claim except that it does not
require a concrete loss incurred by the creditor, i.e. the requirement outlined in
paragraph [28 (v)] above does not apply. Instead, the statutory default interest rate(s)
during the default period apply.

Further Damages Interest Claim

33.  If the creditor suffers a loss that exceeds his compensation pursuant to Section 288 para.
1 to 3 BGB, he may claim further damages; where such damages are capable of being
expressed as a rate (as outlined below), these are referred to as a Further Damages
Interest Claim. Section 288 para. 4 BGB, operating as a savings clause, clarifies as
much by stipulating that, although Section 288 paras. 1 and 2 BGB provides for the
possibility of claiming default interest in case of a payment default, the creditor is not

19 para. 2 of Section 288 BGB stipulates a higher default interest rate than para. 1 but does not apply
to a contract of the type of the German Master Agreement. Hence, in the following, the provision will
not be dealt with any further.

" See, eg, BGH, NJW 2011, 3648, 3649 n. 16 (with further references) and Griineberg in Palandt,

BGB, Section 288 n. 4.
12 BGH, NJW 1953, 337; KG Berlin, decision of 18 February 2014 — 26a U 60/13 (juris) n. 55.




barred from bringing a claim for any additional loss inc]uding; a Further Damages
Interest Claim with respect to further damages incurred by him."” Hence, the claim for
further damages within the meaning of Section 288 para. 4 BGB is a form of the
Damages Interest Claim ‘and, thus, subject to the requirements set out above at
paragraph [28].

(b) How would such an award be expressed? In particular, is such an award capable of
expression only as an amount, or is it (and if so, in what circumstances is it) capable of
expression as a rate? If both expressions would be possible, would these be mutually
exclusive?

34.

36.

37.

A Minimum Damages Interest Claim under Section 288 para. 1 BGB is only capable
of expression as a percentage rate, unless the debtor is no longer in default. In the
latter situation, a court could calculate the total amount of default interest that accrued
for the period of time the debtor was in default. However, in such a case, a court can
also express the default interest as a rate applied to the principal claim for the period of
default.

As regards a Damages Claim, two different types of damages have to be distinguished
at the outset:

(a)  the first type of damage is in relation to a one-off loss rather than a continuing
loss suffered over time in respect of the time value of money, for example the
costs of enforcing a claim including the costs of bringing a law suit (Other
Damages Claim);

(b)  the second type of damage is a continuing loss, suffered by the creditor as a
result of the delay in receiving its money including in particular:

(1) the costs of necessary interim financing, resulting from the delay in
receiving the funds due at an earlier time (Kosten  der
Zwischenfinanzierung); and

(i)  the loss of investment return that results from not being able to
(re)invest the funds due (entgangene Anlagezinsen), i.e. opportunity
costs in a broad sense.

For the first type of damage, compensation cannot be expressed as a rate.

For the second type of damage, the compensation is in principle capable of expression
both as an amount or as a percentage rate. However, to award a Damages Interest
Claim in respect of the second type of damage as an amount requires that the final
amount of such damage be known at the time of the judgment being rendered. In the
case of an award for damages incurred because of delayed payment, this will only be
the case if the debtor has already paid the amount due and the default has therefore
ended prior to the court’s decision. Otherwise, the court cannot determine the exact
amount of the damages since it will be unable to calculate the amount of additional
future damages pending payment of the defaulted amount by the debtor. Likewise, if

3 gee KG Berlin, decision of 18 February 2014 — 26a U 60/13 (juris) n. 63.
" See, eg, BGH, NJW 2008, 3271.
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38.

39.

the creditor has to raise money (interim financing) in order to cover the shortfall
resulting from the funds being withheld by the debtor, the court will only be able to
determine the exact amount of damages to be awarded if the debtor is no longer in
default. In addition, although in such circumstances, the damages could be expressed
as an amount, that amount would simply reflect the application of the rate over a
defined period (and so the damages could also be expressed as a rate).

If the debtor has not already paid the defaulted amount by the time final judgment has
been rendered, the court will assess the Damages Interest Claim in relation to the
second type of damage as a percentage rate in accordance with the answer to 20.2(c)
below.

It should be noted that I understand that the question of whether a Damages Interest
Claim pursuant to Sections 280, 286 and 288 para. 4 BGB, when expressed as a rate,
can be included as part of the “rate applicable to the dcbt apart from the
administration” for the purposes of Rule 2.88(9) is a matter of English law and, hence,
outside the scope of this expert evidence.

(¢) In circumstances in which the award is capable of expression as a rate, on what
principal sum would such an interest rate accrue, how would the applicable rate be

determined?

Principal sum on which the award accrues

40.

Where a Minimum Damages Interest Claim or a Further Damages Interest Claim is
expressed as a rate", it applies to the amount of the principal claim not timely paid by
the debtor. Hence, the principal sum on which such an interest rate accrues is the
amount withheld or unpaid by the debtor when the debt fell due.

Determination of applicable rate

41.

42.

43,

As described above, the applicable rate in the case of a Minimum Damages Interest
Claim pursuant to Section 288 para. 1 BGB is 5 percentage points above the basic
interest rate (Section 247 BGB) during the time the debtor is in delay in paying the
amount due.

Where a Further Damages Interest Claim is expressed as a rate, the determination of
the applicable rate varies depending on whether the creditor has to calculate the
concrete losses suffered (konkrete Schadensberechnung) or whether he is entitled to
apply a simplified method of calculation.

The generally applicable method for calculating damages which is available to all
creditors is to determine the concrete losses suffered (konkrete Schadensberechnung).
The creditor has to demonstrate and ultimately prove the intended use of the amount
withheld, the effect on his assets from the non-availability of the funds due to him, and
the damage he suffered from not being able to use the funds in a specific way.'®

151t should be noted that, given the definition of these two expressions, they could only be expressed

as arate.
% See, eg, BGH, WM 1974, 128 sub If; BGH, NJW 2012, 2427 n. 64.
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44.

45,

46.

47,

Regarding a loss of return that a creditor suffers because funds due are withheld by the
debtor and, thus, are not available for carrying out a profitable investment (enfgangene
Anlagezinsen), the creditor can apply the method just described in paragraph [43] if he
is able to prove that those profits would have accrued.

Since it will not always be easy or possible to prove the rate of return that would have
been generated by the creditor had the funds been paid on time, the German Federal
High Court (BGH) allows for a somewhat simplified method of calculation based on
sentence 2 of Section 252 BGB. Sentence 2 provides for a relaxation of the standard of
proof to the effect that profits which the specific creditor in question could not realize
as a consequence of a delayed payment by the debtor are to be considered as a damage
(i.e. a Damages Interest Claim) if the profits could probably have been expected to
accrue in the normal course of events or in the special circumstances applicable to the
particular creditor. Since, according to generally accepted insight into human behavior
(allgemeine Lebenserfahrung), a substantial amount of money will not be wasted but
rather will be invested at a current market investment rate, a creditor who is owed a
substantial amount of money is entitled to claim damages for the loss of such profit,"”?
unless the debtor is able to rebut the presumption of profits made by the creditor.'®

In considering the recent approach of the courts to the assessment of lost profits, the
starting point is Section 287 of the German Civil Procedure Code whereby the court,
in determining the damages incurred, is empowered to make an estimate where the
actual loss of return is not clear. In doing so with respect to damages that are capable
of being expressed as a rate, the court has to take into account the prevailing market
conditions. Hence, the creditor has to demonstrate (and potentially prove) the actual
basis on which the court should base its estimate.'” If, for example, the creditor claims
damages for having missed an alternative investment in bonds, the court will base its
estimate on the publicly available statistics published by the Bundesbank.”’

The case law is inconsistent, however, regarding the standard of proof that applies in
relation to the claimant’s obligation to demonstrate the basis for his claim for damages
(Darlegungslast). According to some decisions, the creditor is not subject to stringent
requirements with regard to demonstrating the profit he would have made in the
ordinary course of business; a non-negligible probability suffices.”’ Other decisions,
however, stipulate far stricter requirements. For example, it has been held that the
creditor has to detail the specific investment he would have undertaken if he had
received the funds on the due date.?? Moreover, the court has refuted the view that a
significant sum will always carry interest equal to the statutory interest rate of 4 % at
least where no evidence was presented to substantiate this, and has even doubted with
respect to long-term sovereign bonds and bank bonds whether one can expect any
minimum gain at all.?

7 See, eg, BGH, NJW 2012, 2427 n. 64 (with further references).

'8 BGH, decision of 8 November 1973 — lll ZR 161/71 = WM 1974, 128 sub Il.
'Y BGH NJW 2012, 2266 n. 13

2 5ee, eg, BGHZ 161, 196, 201 et seq..for the calculation of a prepayment fee
(Vorfélligkeitsentschédigung) for which the same principles of calculation apply.
21 See, eg, BGH, NJW 2012, 2427 n. 64 (with further references).

22 BGH, NJW 2012, 2266 n. 13.

% See Section 246 BGB.

24 BGH, NJW 2012, 2266 n. 13, 18.
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48.  Finally, banks™ are entitled to an even more simplified method of calculating losses
from foregone investment opportunities, allowing them to employ abstract
hypotheticals based on assumptions regarding their behavior and the nature of their
business (abstrakte Schadensberechnung).®® The starting point is the idea that a bank
will typically suffer a loss as a result of a delayed payment since it could have
(re)invested the amount withheld from it. Hence, for the purpose of expressing a
Damages Interest Claim as a rate, the average interest rate charged by the bank serves
to determine the applicable rate.

49.  Decisions dealing with that issue typically refer to the average rate regarding a bank’s
lending business.”’ However, the BGH, in a landmark decision in 1974, referred to the
average rate of a particular bank’s full range of business activities (e.g. in case of a
universal bank: mortgage credit, short-term credit, investment in fixed-income
securities) not only to a bank’s lending business.”* Hence, if the bank operates only
one type of business, the average interest rate charged by the bank applies; if a bank
operates different types of business lines, the average interest rate across its several
lines of business applies so for example in the case of a credit bank (Kreditbank), the
weighted average interest rate across its different types of loans (e.g. consumer credit;
mortgage credit).?’ Saved costs, e.g. saved costs of refinancing or saved administrative
costs, need not be deducted. However, the bank has to demonstrate and ultimately
prove the factual basis of its abstract calculation of damages.>® This requires, inter alia,
a credit bank to demonstrate the types of loans it makes as well as the lending rates for
each of these types of loans.®! In turn, the debtor is entitled to demonstrate that this
method of calculating the Damages Interest Claim lacks a factual basis because, even
if the bank had received the outstanding amount of money on the due date, it would
have lacked the opportunity to make a profitable investment in its line(s) of business.”

50.  Other types of investors, e.g. non-bank financial institutions and hedge funds,
according to many commentators, are entitled to calculate Damages Interest Claims in
the same way as banks.> It is without doubt that other professional investors may
apply the method of calculation based on sentence 2 of Section 252 BGB. Whether
they are also entitled to rely on an abstract calculation (as outlined in paragraph [48])
is marginally less settled. The BGH, in a landmark decision in 1988, pointed out in
passing that, like any other merchants, banks are entitled to an abstract calculation.
Before that, lower courts disagreed as to whether insurance companies are entitled to
an abstract calculation.’® Moreover, judge Griineberg, a member of the eleventh
chamber of the BGH, states that only banks are entitled to calculate “further damages

25 The cases referred to below concern a commercial bank or universal bank rather than an
investment firm or other financial institution.

26 BGH, BGHZ 104, 337, 344 et seq. sub lIl.

" See, eg, BGHZ 104, 337, 345, BGH NJW 1992, 109 and BGH NJW 1992, 1620.

2 BGHZ 62, 103, 107: .

29 BGH, BGHZ 104, 337, 344 et seq. sub III. It should be noted that, in that context, the court expressly
referred to a "Kreditbank”. By inference, for banks that operate other lines of business as well, the
average interest rate must be the weighted average interest rate across all its business lines.

0 BGH, NJW 1992, 109, 110 sub 11 3.

31 BGH, NJW 1992, 109, 110 sub I 4.

%2 BGH, BGHZ 104, 337, 348 sub IV 1.

33 | wisch and Feldmann in Staudinger, BGB, Section 288 n. 47; Emst in Miinchener Kommentar zum
BGB, Vol. 2, 6™ ed. 2012, Section 286 n. 134.

3 | G Verden, VersR 1967, 869 (yes); OLG Koln, NJW 1969, 1388()no).
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of default” by resorting to that method.*® In my view, the more lenient approach is the
correct one.

20.3 As a matter of German law and specifically pursuant to section 3(4) of the German
Master Agreement, in your opinion:

(a) 1s the relevant entity entitled to the fixed rate of interest (as a minimum) pursuant to
the first sentence of that section regardless of any loss?

51

52.

53.

54.

Yes — in my view, as a matter of German law and specifically pursuant to section 3(4)
of the German Master Agreement, the relevant entity is entitled to the fixed rate of
interest (as a minimum) pursuant to the first sentence of that section regardless of any
loss. 1 explain why this is the case in the following paragraphs.

The wording of the first sentence of section 3(4) of the German Master Agreement,
even though following the wording and the structure of Section 288 BGB, is
inconclusive as to whether the relevant entity is entitled to a fixed rate of interest (as a
minimum) regardless of any loss. Hence, the sentence needs to be construed in the
light of the principles of interpretation of commercial contracts described in
paragraphs [23] to [26] above.

Against the background of Section 288 BGB, there are three possible meanings as o
the first sentence of section 3(4) of the German Master Agreement:

(a)  the first is that it provides a contractual claim for default interest, replacing in
its entirety the statutory provision in Section 288 para. 1 BGB.*® In my view,
this interpretation has nothing to commend it for the reasons given in paragraph

[60(c)};

(b)  the second is that the source of the Minimum Damages Interest Claim is still
based in statute (i.e. under Section 288 para 1. BGB) but the first sentence of
section 3(4) has the effect of varying the rate set out in Section 288 para. 1
BGB. This is my preferred interpretation for the reasons given below; and

(c) the third is that it provides a “different legal basis” (in the sense of a separate
cause of action, in addition to the claim under Section 288 para 1 BGB) for
claiming default interest within the meaning of Section 288 para. 3 BGB. I do
not think this is the correct interpretation for the reasons given below.

In order to consider the alternatives set out above, il is necessary to consider the
questions of whether:

(@) Section 288 para. | BGB is a mandatory provision or whether the parties can

agree on downward or upward adjustments of the interest rate or even waive
Section 288 para. 1 BGB; and

(B) what the words “different legal basis” mean in Section 288 para. 3 BGB.

% Grineberg in Palandt, BGB, Section 288 n. 13.
36 The parties may waive Section 288 para. 1 BGB for the reason given in paragraph [55].
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55.  In my own opinion, and according to the prevailing opinion among commentators, the
statutory rules governing the amount of default interest are not mandatory,”’ i.e. the
parlies may depart from the rate specified in Section 288 para. | and 2 BGB by
agreeing on a higher or a lower rate and may even waive Section 288 para. 1 and 2

BGB.*®

56.  The basis for accepting a contractually agreed rate for delayed payments (departing
from the statutory interest rate) is neither found in para. 3 nor para. 4 of Section 288
BGB, but follows from the general principle of freedom of contract. Para. 4 only deals
with additional damages suffered by the creditor and so is not relevant in this context.
Furthermore, para. 3 entitles the creditor to claim a higher interest rate “on a different
legal basis” (Rechtsgrund), i.e. on the basis of a statutory provision3 ? that is different
from Sections 280 and 286 BGB or on the basis of a guarantee or collateral contract™
which gives rise to a separate cause of action and which awards damages at a

particular rate’ or which stipulates a contractual obligation to pay a particular rate."?

57. In support of this view, the BGH, in a landmark decision of 1984, held that the parties
are free to agree on a departure from the rate stipulated in Section 288 para. 1 BGB
even though a higher rate would amount to some sort of penalty.43 In this context, the

court did not refer to Section 288 para. 3 BGB in support of the parties’ freedom to

agree on a different rate but instead referred to the limits of the principle of freedom of
contract set out in Section 138 BGB under the heading “Legal transaction contrary to
public policy; usury”. Moreover, the Court held that if the agreement were to qualify
as a GTC, it would be subject to the more stringent limits on admissible clauses
stipulated by Section 309 BGB with respect to lump-sum claims for damages (no. 5)

and contractual penalties (no. 6) respectively.

58.  In further support of the view expressed above, it should be noted that Section 288
BGB was amended in July 2014 by adding a new para. 6. The latter stipulates limits
for any agreement between contracting parties which, in advance, excludes default
interest or provides for a lower interest rate than the rate provided in Section 288 para.
I and 2. From this it follows that, before July 2014, the parties could contractually

37 | swisch and Feldmann in Staudinger, BGB, Section 288 n. 5; Ernst in Muinchener Kommentar zum
BGB, Vol. 2, 6™ ed. 2012, Section 288 n. 28, 30; different opinion Thode in Miinchener Kommentar
zum BGB, Vol. 2, 4" ed. 2001, Section 288 n. 8.

38 | swisch and Feldmann in Staudinger, BGB, Section 288 n. 5.

39 Currently, statutory provisions that entitle the creditor to claim a higher interest rate than the rates
stipulated in paras. 1 and 2 do not exist. See Griineberg in Palandt, BGB, Section 288 n. 11.

0 But see Grineberg in Palandt, BGB, Section 288 n. 4; KG Berlin, decision of 18 February 2014 —
26a U 60/13 (juris) n. 58 (not taking a stand).

! For example, if, for the purpose of doing away with the fault-requirement on the part of the debtor,
the debtor additionally guarantees to pay a certain rate in case of delayed performance.

“2 For example, if the parties to a loan contract agree on a contractual obligation that, in the case of a
delayed payment of the principal, the debtor has to pay a rate (e.g. the loan rate) regardiess of
whether the requirements of a statutory Minimum Damages Interest Claim are met or not and where
the cause of action arises under the contract and not under Section 288; see BGH, BGHZ 104, 337,
340 sub |l 2.

43 As to the following, see BGH, BGHZ 104, 337, 339 sub Il 2.

44 By the Act against late payments in commercial transactions as of 22 July 2014 (Gesetz zur
Bekampfung des Zahlungsverzugs im Geschéftsverkehr und zur Anderung des Erneuerbare-

Energien-Gesetzes vom 22.07.2014).
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59.

60.

agree to a downward adjustment of the statutory default interest rate and, as a
corollary, that the principle of freedom of contract supplied the basis for that
adjustment, since, because of the wording of Section 288 para. 3 BGB, downward
adjustments are per se outside the scope of para. 3 BGB.

Given that Section 288 para. 1 BGB qualifies as a default rule, there is no objection, in
principle, to the first sentence of section 3(4) of the German Master Agreement
containing a contractual downward modification of the statutory default interest rate
and, in my view, that is the effect of the first sentence of section 3(4) of the German
Master Agreement. Hence the relevant creditor, regardless of any losses incurred, is
entitled to the fixed rate of interest as a minimum pursuant to Sections 280 and 286
BGB, in conjunction with Section 288 para. 1 BGB, as contractually amended by the
first sentence of section 3(4) of the German Master Agreement.

My reasons for this view are as follows:

(a)  Although it is not appropriate, as a matter of German law, to construe section
3(4) exclusively by reference to Section 288 BGB simply because, in the
German language version, the same wording is used, one cannot find any
indications in the German Master Agreement that suggest that the first sentence
of section 3(4) should be construed in a different way to Section 288 para. 1
BGB. Quite to the contrary, the second sentence “This does not exclude the
right to make further claims for damages” clearly mirrors not only the wording
of Section 288 para. 4 BGB, but also the structure of Section 288 para. | and 4
BGB.

(b)  Even more importantly, to construe the first sentence as a separate contractual
basis for claiming default interest within the meaning of Section 288 para. 3
BGB, rather than a downward modification of the rate specified in Section 288
para. 1 BGB, would disregard the wording of the first sentence which only
deals with the interest rate as such, but not with the legal basis for being
entitled to claim the rate as default interest (which in my view is statutory and
not contractual).

(¢) Moreover, the reading of the first sentence as a contractual default interest
claim would only make sense if, by implication, the right to statutory interest
under Section 288 para. 1 BGB was also waived by the first sentence. Nothing
in the German Master Agreement indicates that the first sentence of section
3(4) should substitute Section 288 para. 1 BGB, and, more to the point, there is
no good reason why the parties would replace the statutory claim with a
contractual claim which does not offer any advantages over the statutory claim
to the creditor.

(b) If the relevant party’s loss as a result of any delay in payment is greater than the
amount of the interest at such fixed rate, is the relevant entity entitled to recover: (i) the
entire loss, or (ii) the loss exceeding such fixed rate by way of a claim for (further)
damages in respect of late payment?

61.

In my view, if the relevant party’s loss as a result of any delay in payment is greater
than the amount of the interest at such fixed rate, the relevant party is entitled to
recover its entire loss as a Damages Claim which would include any Damages Interest
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62.

63.

64.

65.

66.

Claim. The latter claim would comprise of two elements: (a) a Minimum Damages
Interest Claim at the rate specified in the first sentence of section 3(4) of the German
Master Agreement; and (b) a Further Damages Interest Claim for the loss exceeding
such fixed rate pursuant to the second sentence of section 3(4). Hence alternative
(b)(i1) is the correct one.

The answer to this question hinges on the meaning of the second sentence of section
3(4) of the German Master Agreement which therefore first needs to be discussed in
some more detail in paragraphs [63] and [64].

Neither the first nor the second sentence of section 3(4) of the German Master
Agreement provides a contractual basis for Further Damages Interest Claims, i.e.
claims for compensation of (further) losses actually suffered by the creditor. Instead,
such a claim under the German Master Agreement is a statutory claim based on
Sections 280, 286 and 288 para. 4 BGB and the second sentence of section 3(4)
merely clarifies that a relevant party is not barred from claiming damages for such
(further) losses actually incurred that exceed the default interest awarded pursuant to
Sections 280 and 286 BGB, in conjunction with Section 288 para. 1 BGB as amended
by the first sentence of section 3(4). Put differently, the second sentence reiterates
Section 288 para. 4 BGB and, thus, removes any doubts as to whether the parties, by
agreeing to a downward modification of the statutory rate of default interest set out in
Section 288 para. 1 BGB, intended to waive or restrict the relevant party’s statutory
claim for damages for losses actually suffered. The second sentence of section 3(4)
clearly implies that such a departure from the statute is not intended, i.c. that Section

288 para. 4 BGB app]ies.45

The flipside of the implicit reference in the second sentence of section 3(4) of the
German Master Agreement to Section 288 para. 4 BGB is that the second sentence
also refrains from expanding a relevant party’s right to claim damages for losses
actually incurred beyond its statutory claims.

Hence, whether, under the German Master Agreement, a relevant party may only claim
damages for its losses actually incurred or whether the party is entitled to claim both
default interest (Section 288 para. | BGB as amended by the first sentence of section
3(4) (Minimum Damages Interest Claim)) and damages for the losses actually incurred
(Further Damages Interest Claim), is governed by the relationship between para. 1 and
para. 4 of Section 288 BGB. The reasons for this are straightforward:

(a) First, Minimum Damages Interest Claims and Further Damages Interest Claims
are of a statutory nature, i.e. based on Sections 280, 286 and 288 BGB;

) Secondly, section 3(4) of the German Master Agreement only amends Section
288 para. | BGB but does not provide a (additional) contractual claim to this
effect, and, in addition, clarifies that this amendment does not modify the
relationship described above between para. 1 (as amended) and para. 4 of
Section 288.

In turn, the relationship between para. 1 and para. 4 of Section 288 BGB needs to be
understood in the light of the fundamental principle underlying the German law of

“5 Similarly Jahn in Bankrechts-Handbuch, Vol. 11, § 114 n. 39.
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damages which is to make the creditor whole. The flipside of that principle is the
prohibition on creditor enrichment (Bereicherungsverbot) which aims at preventing
overcompensation of creditors. Applying these principles to paras. 1 and 4 of Section
288 BGB and taking into account that default interest pursuant to para. I, in essence,
qualifies as a irrefutable minimum damage (supra issue 20.2(a)), the creditor is
entitled to recover the entire loss that it actually suffered, but not compensation for its
entire loss actually suffered as well as default interest pursuant {o para 1.%

67.  Technically, a creditor seeking damages for its entire loss has two options:

(a)  the creditor can claim default interest pursuant to Section 288 para. 1 BGB (5
%) and, in addition, claim compensation for further default damages expressed
as a rate (e.g. 3 %) within the meaning of Section 288 para. 4 BGB, i.e. by way
of a Further Damages Interest Claim: 5% (under Section 288(1) + 3 % (under
Section 288(4)); or

(b)  alternatively, the creditor can seek to recover his entire loss by way of a
Damages Interest Claim, for losses actually incurred that are capable of being
expressed as a rate (e.g. 8%). If he chooses the second option, in order to avoid
overcompensation, default interest awarded pursuant to Section 288 para. 1
BGB (5 %) will be offset ex lege® thereby “reducing” the Damages Interest
Claim expressed as a rate: 8% (280 para. 1, 2, 286) - 5% (288(1)).

68.  The upshot, then, with respect to claims for default interest and damages under the
German Master Agreement is that the relevant entity is entitled to recover ils entire
loss in respect of the late payment by way of:

(a) a claim for default interest pursuant to sentence 1 of section 3(4) of the German
Master Agreement (the Minimum Damages Interest Claim); and

(b) a claim for the loss exceeding such fixed rate by way of a claim for (further)
damages (the Further Damages Interest Claim).

Issue 21 - If the answer to question 20 is that a further claim for damages can be included
as part of the “rate applicable to the debt apart from the administration” for the purposes of
Rule 2.88(9), how in such circumstances, is the relevant rate to be determined? In

particular:

(i) in circumstances where the relevant claim under the German Master Agreement has
been transferred (by assignment or otherwise) to a third party is it the Damages Interest
Claim which could be asserted by the assignor or the assignee which is relevant for the
purposes of Rule 2.88(9)?

69.  Provided that the Damages Interest Claim* has been included in the transfer to the
third party, it will be calculated by reference to the assignor’s losses for the period

8 KG Berlin, decision of 18 February 2014 — 26a U 60/13 (juris) n. 55; see also BGH, NJW 1953, 337
(*... Teil der Zinsforderung, der Uber 5 % hinaus geht”).

7 KG Berlin, decision of 18 February 2014 — 26a U 60/13 (juris) n. 55.

8 As Issue 21 assumes that the further claim for damages can be included as part of the “rate”
applicable to the debt apart from the administration, | have focused on the Damages Interest Claim

and not the part of the Damages Claim that cannot be expressed as a rate. | have also considered
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prior to the transfer and by reference to the assignee’s losses for the period following
the transfer for the reasons given below. That is the case even if the effect is that the
debtor may have to pay more as a consequence of the assignment.“‘)

70.  As a starting point it should be noted that the transfer of a relevant claim by way of an
assignment agreement pursuant to Section 398 BGB does not have the effect of ex
lege®® also transferring a Minimum Damages Interest Claim or a Further Damages
Interest Claim.

71.  However, a creditor may transfer the interest claims separately pursuant to Section 398
BGB. Such a transfer can be effected under German law either by a scparate
assignment agreement or by a specific sub-clause in the same assignment agreement,
Such an agreement can take the form of an implied agreement accompanying the
express assignment agreement transferring the principal claim. Whether such an
implied agreement exists regarding Minimum Damages Interest Claims and Further
Damages Interest Claims depends on the parties’ intentions and their behavior. If the
parties’ actions and other given circumstances do not suffice in determining whether
the parties transferred the claims or not, the following distinction becomes crucial:
whether such claims have already come into existence before the transfer or whether,
at that time, it is only possible that such claims will come into existence in the future.
In cases of doubt, existing claims will not be transferred by an implied agreement
while potential future claims will be transferred.”’

72.  For these purposes, a Damages Interest Claim (including both Minimum Damages
Interest Claims and Further Damages Interest Claims) will be treated as having already
come into existence if, at the time the transfer becomes effective, the debtor is already
in default®® and, in addition, the assignor has already suffered an actual loss. If, at the
time the transfer becomes effective, the assignor/former creditor has not suffered any
loss, only a claim for Default Interest (pursuant to Sections 280, 286 and 288 para. 1
BGB) will be treated as having come into existence (thus requiring express language
to transfer such a claim).

73.  From the foregoing, it follows that Damages Interest Claims that arose prior to the
assignment of the principal claim are calculated by way of an award of damages to the
transferor/assignor for losses incurred by him.>® The assignor can only claim damages
for those losses he actually incurred until the transfer became effective. If that
Damages Interest Claim is assigned, the assessment of damages for the pre-transfer

both the Minimum Damages Interest Claim and the Further Damages Interest Claim (together the
Damages Interest Claim) as it makes sense to deal with both together although the definition of
Damages Interest Claim in Issue 20 suggests that this question is only really concerned with what |
have defined as the Further Damages Interest Claim.

49 Busche in Staudinger, BGB, Section 398 n. 82 with further references; Griineberg in Palandt, BGB,
Section 398 n. 19; cf BGH NVwZ-RR 2008, 674 n. 19, 22 et seq; BGH, NJW-RR 1992, 219 sub Il (not
taking a stand).

50 gection 401 BGB, which provides for a transfer ex lege in certain situations, does not apply. See
Griineberg in Palandt, BGB, Section 401 n. 6 with further references.

51 BGH, NJW-RR 1992, 219 sub II; Griineberg in Palandt, BGB, Section 401 n, 6 (with further
references); cf, BGH, BGHZ 35, 172, 173 sub 2; BGH, NJW 20086, 1662 n 9-10.

52 pyrsuant to Section 286 BGB, see above 20.2(a).

5% Griineberg in Palandt, BGB, Section 401 n. 6 with further references.
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74.

75.

period will relate to the assignor even though the assignee will be entitled to receive
those damages by virtue of the assignment.

Conversely, if future (potential) Damages Interest Claims are transferred by way of an
(express or implied) assignment agreement, the assignee is entitled to assert any
Damages Interest Claims arising from that time onwards. For the purposes of
determining whether the relevant person suffered any loss, the assignee is the relevant
person, not the assignor. In other words, since, pursuant to sentence 2 of Section 398
BGB, the assignment has the effect that the new creditor steps into the shoes of the
previous creditor, the assignee is the only person who can claim damages and he is
only able to claim compensation for those losses that he incurred himself.*

Finally, it should be noted that the Minimum Damages Interest Claim, awarding a rate
determined by statute or by contract, does not depend on the situation of the assignor
or of the assignee.

(i) where the relevant claim under the German Master Agreement has been acquired by a
third party, in what circumstances (if any) is such a third party precluded from asserting a
Damages Interest Claim under principles of German law?

76.

A third party will be precluded from asserting a Damages Interest Claim if such a
claim arose prior to the assignment and was not transferred to the third party by an
(express or implied) assignment agreement. In addition, a third party will be precluded
from asserting a Damages Interest Claim in respect of its own losses incurred after the
date of the assignment if, as an exception to the general rule referred to in paragraphs
[71] and [74] above, the parties did not transfer the future (potential) Damages Interest
Claim.

(iii) where does the burden of proof lie in establishing a Damages Interest Claim, and what
is required to demonstrate, that a relevant creditor has or has not met such requirement?

71.

78.

The burden of proof in establishing a Damages Interest Claim lies with the claimant.
As a general principle of German civil law the creditor has to carry forward and to
prove the facts necessary to establish a claim.

Whether a relevant creditor has or has not met such requirement, as a matter of
German law, is not determined by German civil law but by the rules of German civil
procedure on the standard of proof, in particular by Section 286 ZPO.

21.1 If LBIE’s counterparty has transferred its claim against LBIE under the German
Master Agreement (the “relevant claim”) to a transferee, in what circumstances, if any,
can the transferee of that relevant claim assert any entitlement to a claim for default
interest under the first sentence of Section 3(4) or a Damages Interest Claim™ as a
matter of German law?

5 BGH, NJW 2006, 1662 n. 9; BGH, NJW-RR 1992, 219 sub I; BGH, BGHZ 128, 371, 376 sub Il 3 a
and Griineberg in Palandt, BGB, Section 288 n. 6. By way of exception, if the parties transfer the
relevant (principal) claim as an assignment by way of security, the assignor will be the relevant person
to determine the losses suffered for the purpose of determining the default damages: See BGH, NJW
2006, 1662 n. 10 et seq.

% | use the expression Further Damages Interest Claim
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79.  The transferee of the relevant claim can assert both a claim for default interest under
the first sentence of section 3(4) of the German Master Agreement (a Minimum
Damages Interest Claim) and a Further Damages Interest Claim for losses he actually
incurred after the date of transfer (Sections 280, 286, 288 para. 4 BGB) if the parties
expressly or impliedly (see paragraphs [71] to [74] transferred future claims (i.e.
claims arising after the transfer becoming legally effective) for default interest as well
as Further Damages Interest Claims.

80.  Moreover, the transferee will be entitled to assert Minimum Damages Interest Claims
and Further Damages Interest Claims for the period before the transfer becoming
effective if the parties transferred these claims, as well. Such pre-existing Damages
Interest Claims will be assessed by reference to the losses actually incurred by the
transferor.

21.2 If such a transferee can assert either claim as a matter of German law, is the claim
for damages (only) that of LBIE’s original counterparty, or is the transferee entitled to
assert a claim for damages in place of or in addition to that of LBIE’s original
counterparty?

81.  The transferee is entitled to assert a claim for damages with respect to those losses he
suffered after the transfer became legally effective. Whether, in place of LBIE’s
original counterparty, he is also entitled to assert a claim for damages with respect to
losses suffered by LBIE’s original counterparty depends on whether the parties
transferred that claim, as well. See paragraphs [71] to [74] above in this respect.

21.3 If such a transferee is entitled to assert either claim for damages either in place of or
in addition to that of LBIE’s original counterparty, what has to be established as a
matter of fact and law for such a claim to be sustained as a matter of German law?

82.  For Damages Interest Claims to be asserted by the transferee as a matter of German
law, the requirements set out in paragraph [28] above must be established.

83.  As regards the calculation of damages, what has to be established depends on whether:

(a) the transferee asserts a claim for damages in respect of losses suffered by
himself after the date of transfer or losses suffered by the transferor prior to the
date of transfer (see paragraphs [71] to [74] above); and

(b)  whether the creditor is a bank or another investor entitled to use the simplified
method of calculating damages or another creditor which is only entitled to use
a somewhat simplified method of calculating losses from foregone investment
opportunities (sec paragraphs [45] to [50] above).

21.4 What should the calculation of damages in respect of the relevant claim measure:
the damages of LBIE’s original counterparty (transferor), the damages of the transferee,
or (for example on a pro rata temporis basis) the damages of both the transferor and the
transferee?

84.  The calculation of the Damages Interest Claims has to take into account both the
damages of LBIE’s original counterparty and of the transferee on a pro rata temporis
basis, i.¢.
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(a)  the damages of LBIE’s original counterparty from the time when LBIE was in
default until the time of the assignment becoming legally cffective, and

(b)  the damages of the transferee from the time of the assignment becoming legally
effective until damages have been awarded.

21.5 In particular, under what circumstances are assigned claims precluded, for
example because an assignee claiming default interest and/or (further) damages has
been awarec of the obligor’s default prior to the assignment?

85.

The mere fact that a transferee asserting a Minimum Damages Interest Claim and/or
Further Damages Interest Claim was awarc of the debtor’s default prior to the
assignment does not preclude the transferce from asserting the claim.

21.6 Where does the burden of proof lie in relation to such issues, as a matter of German

faw?

86.

Iv.

87.

88.

In general, as a matter of German civil law, the burden of proof lies with the party
which benefits from the specific aspect that needs to be proven.

Statement regarding the expert’s duty to the court

1 have understood that I owe an overriding duty to the court to assist the court by
providing objective, unbiased opinions within the areas of my expertisc and that [
should not assume the role of an advocate on behalf of the party from whom I receive
instructions.

Statement of truth

I confirm that 1 have made clear which facts and matters referred to in this report are
within my own knowledge and which are not. Those what are within my knowledge |
confirm to be true. The opinions I have expressed represent my true and complete
professional opinions on the matter to which they refer.

Professor Peter Q. Miilbert

Dated: q )Jj 20 IS/

22




SCHEDULE

DEFINITIONS USED IN GERMAN LAW REPORT

Damages Claim

Damages for late payment
{s5.280(1), (2} and 286 BGB)

Damages Interest Claim
Damages for late payment that can be

Other Damages Claims
Darnages for late payment that cannot be

expressed as a rate expressed as a rate e.g. costs of
(s5.280(1), (2) and 286 BGB) enforcement
Minimum Further
Damages Damages
Interest Interest
Claim Claim

Interest at a fixed
rate regardless of
loss

{s5.280(1), (2), 286
and 288(1), (2) BGB}

Damages for late
payment that can be
expressed as a rate and
which is in excess of
losses compensated by
Default Interest Claim
{55.280(1), (2), 286 and
288(4) BGB)
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and Regional Development; The German Council of Economic Experts; Gesellschaft fir
Anlagen- und Reaktorsicherheit (GRS) mbH; Landgericht Miinchen I (court of first instance
for the district Munich I)

Speaker, 67th German Jurists Forum (,,Deutscher Juristentag”) (2008)

Reporter, 61st German Jurists Forum (,,Deutscher Juristentag”) (1996)

Scientific Advisory Board at the Max-Planck-Institute for Comparative and International
Private Law, Hamburg (2009 - 2014)

Editorial Advisory Board, CORPORATE FINANCE law (2010 - 2013)

Supervisory Board, DEURAG AG (2003-2005)

Chairman, Supervisory Board, me munich capital AG (2000-2002)

Education:
University of Munich, ,,Habilitation” (1994)
Baden-Wiirttemberg, Bar Exam (,,2. Staatsexamen‘’), 1985

University of Tiibingen, Doctorate in Law (1 984)
University of Tiibingen, 1.D. (,,1. Staatsexamen**) (1981)

Principal Areas of Interest:

German and Buropean company law, capital markets law, banking and financial services law
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1.1

1.2

ANNEX B

MATERIALS RELIED UPON IN MAKING THE REPORT

Court decisions
Federal High Court (Bundesgerichtshof — BGH)

BGH, decision of 29 October 1952 -~ 11 ZR 47/52 = NJW 1953, 337

BGH, decision of 18 May 1961 — VII ZR 39/60 = BGHZ 35,172

BGH, decision of 10 July 1963 — VII1 ZR 204/61 = BGHZ 40, 91

BGH, decision of 08 November 1973 —1III ZR 161/71 = WM 1974, 128
BGH, decision of 01 February 1974 — IV ZR 2/72 = BGHZ 62, 103

BGH, decision of 02 March 1982 — VI ZR 245/79 = NJW 1982, 1761
BGH, decision of 07 June 1984 — 1X 7R 66/83 =BGHZ 91, 324

BGH, decision of 19 September 1984 — VIII ZR 108/83 = NJW 1985, 550
BGH, decision of 28 April 1988 — 11 ZR 57/87 = BGHZ 104, 337

BGH, decision of 25 September 1991 — VIII ZR 264/90 = NJW-RR 1992, 219
BGH, decision of 08 October 1991 — X1 ZR 259/90 = NJW 1992, 109
BGH, decision of 18 February 1992 — X1 ZR 134/91 = NJW 1992, 1620
BGH, decision of 09 February 1995 —III ZR 174/93 = BGHZ 128, 371
BGH, decision of 17 October 1995 — VI ZR 246/94 = NJW 1996, 117
BGH, decision of 23 January 1997 ~IX ZR 69/96 = NJW 1997, 1003, 1004
BGH, decision of 30 November 2004 — XI ZR 285/03 = BGHZ 161, 196
BGH, decision of 09 February 2006 —1ZR 70/03 = NJW 2006, 1662
BGH, decision of 12 July 2006 — X ZR 157/05 = NJW 2006, 3271

BGH, decision of 10 April 2008 - VII ZR 58/07 = BGHZ 176, 128

BGH, decision of 12 June 2008 — 111 ZR 38/07 = NVWZ-RR 2008, 674
BGH, decision of 20 July 2011 -1V ZR 75/09 = NJW 2011, 3648

BGH, decision of 24 April 2012 - XI ZR 360/11 =NJW 2012, 2266
BGH, decision of 08 May 2012 — XI ZR 262/10 = NJW 2012, 2427

BGH, decision of 01 July 2014 - VIZR 391/13 = RuS 2014, 525

BGH, decision of 29 April 2015 - VIII ZR 104/14 (juris)

Higher Regional Courts and Regional Courts

Higher Regional Court of K&ln (Oberlandesgericht — OLG), decision of 09 January
1969 — 12 U 149/68 = NJW 1969, 1388

Higher Regional Court of Berlin (Kammergericht — KG), decision of 18 February
2014 —26a U 60/13 (juris)

Higher Regional Court of Diisseldorf (Oberlandesgericht — OLG), decision of 13 April
1989 — 6 U 170/88 = NJW 1990, 640

Higher Regional Court of Karlsruhe (Oberlandesgericht — OLG), decision of 10 July
2012 -8 U 66/11 =NJW 2013, 473

Regional Court of Verden (Landgericht — LG), decision of 23 May 1967 -2 S 53/67 =
VersR 1967, 869
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1.3

3.1

Supreme Court of the (German) Reich (Reichsgericht - RG)

Supreme Court of the (German) Reich, decision of 08 April 1929 — VI 635/28 = RGZ

124, 111

Books and Articles

Palandt, Biirgerliches Gesetzbuch (Commentary on the German Civil Code), 74rd ed.,

2015

Staudinger, Biirgerliches Gesetzbuch (Commentary on the German Civil Code), §§
255-304, revised ed. 2014
Staudinger, Biirgerliches Gesetzbuch (Commentary on the German Civil Code), §§
397-432, revised ed. 2012
Miinchener Kommentar zum BGB (Commentary on the German Civil Code), Vol. 1,

6th ed. 2012

Miinchener Kommentar zum BGB (Commentary on the German Civil Code), Vol. 2,

6th ed. 2012

Miinchener Kommentar zum BGB (Commentary on the German Civil Code), Vol. 2,

4th ed, 2001

Schimansky/Bunte/Lwowski (eds.), Bankrechts-Handbuch (Handbook of banking
law), Vol. 11, 4th ed. 2011

Statutory materials

The German Civil Code (Biirgerliches Gesetzbuch - BGB)

Section 133

Interpretation of a declaration of intent (Auslegung einer

Willenserkldrung)

Section 138
Section 157
Section 194
Section 195
Section 199
Sections 203
Section 204
Section 205
Section 206

Section 207

Section 208

Section 209

Legal transaction contrary to public policy; usury (Sittenwidriges
Rechtsgeschift; Wucher)

Interpretation of contracts (Auslegung von Vertriigen)

Subject-matter of limitation (Gegenstand der Verjidhrung)

Standard limitation period (RegelmiBige Verjdhrungsfrist)
Commencement of the standard limitation period and maximum
limitation periods (Beginn der regelméfigen Verjahrungsirist und
Verjahrungshochstfristen)

Suspension of limitation in the case of negotiations (Hemmung der
Verjihrung bei Verhandlungen)

Suspension of limitation as a result of prosecution of rights (Hemmung
der Verjihrung durch Rechtsverfolgung)

Suspension of limitation in the case of a right to refuse performance
(Hemmung der Verjdhrung bei Leistungsverweigerungsrecht)
Suspension of limitation in case of force majeure (Hemmung der
Verjihrung bei héherer Gewalt)

Suspension of limitation for family and other reasons (Hemmung der
Verjiahrung aus familidren und ghnlichen Griinden)

Suspension of limitation in the case of claims for infringement of the
right to sexual self-determination (Hemmung der Verjahrung bei
Anspriichen wegen Verletzung der sexuellen Selbstbestimmung)

Effect of suspension (Wirkung der Hemmung)
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3.2

Section 210

Section 211

Section 212
Section 213

Section 214
Section 217
Section 246
Section 247
Section 249
Section 250

Section 251

Section 252
Section 253
Section 276
Section 280
Section 286
Section 288

Section 305

Section 398
Section 401

Section 404

Suspension of expiry of the limitation period in the case of persons
without full capacity to contract (Ablaufhemmung bei nicht voll
Geschiftsfihigen)

Suspension of expiry in matters relating to estates (Ablaufhemmung in
Nachlassfillen)

Recommencement of the limitation period (Neubeginn der Verjihrung)
Suspension, suspension of expiry and recommencement of limitation in
the case of other claims, Hemmung (Ablauthemmung und erneuter
Beginn der Verjihrung bei anderen Anspriichen)

Effect of limitation (Wirkung der Verjihrung)

Limitation of collateral performance (Verjidhrung von Nebenleistungen)
Statutory interest rate (Gesetzlicher Zinssatz)

Basic rate of interest, (Basiszinssatz)

Nature and extent of damages (Art und Umfang des Schadensersatzes)
Damages in money after the specification of a period of time
(Schadensersatz in Geldnach Fristsetzung)

Damages in money without the specification of a period of time
(Schadensersatz in Geldohne Fristsetzung)

Lost profits (Entgangener Gewinn)

Intangible damage (Immaterieller Schaden)

Responsibility of the obligor (Verantwortlichkeit des Schuldners)
Damages for breach of duty (Schadensersatz wegen Pflichtverletzung)
Default of the obligor (Verzug des Schuldners)

Default interest and other damage due to default (Verzugszinsen und
sonstiger Verzugsschaden)

Incorporation of standard business terms in the contract (Einbeziehung
Allgemeiner Geschifisbedingungen in den Vertrag)

Assignment (Abtretung)

Passing of accessory rights and preferential rights (Ubergang der
Neben- und Vorzugsrechte)

Objections of the obligor (Einwendungen des Schuldners)

The German Civil Procedure (Zivilprozessordnung - ZPO)

Section 286

Section 287

Evaluation of evidence at the court’s discretion and conviction (Freie
Beweiswiirdigung)

Investigation and determination of damages; amount of the claim
(Schadensermittlung; Hohe der Forderung)
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ANNEX C

GERMAN MASTER AGREEMENT
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Rahmenvertrag fir Finanztermingeschitfte

2vAschen
F{i'- LN ATGOHIN 005 Veruagspannets
(nacnstahend Neqragepanner genanit)
und
Name Und AnsGriin dev Bank
; {nachsiehend Bank’ ganamt)
wird Folgendes verelnbart

1. Zweck und Gegenstand des Verages

(1) Die Pansien beabskhogen, zur Gesiaiung von Jnsande-
unge, Wanhurgskurs: und sonstigen Kursisiken Im Ranm
inrer Geschaftstiogkent Firanzermingeschife abzuschle
die

a) den Austausch von Geidberagen In verschiedensn Watvun-
gan oder yon Gadberagen, ae adf der Grundiage

Disn oocer testan Zinssawen, Kursen, Presan odel
Wertmassem, elnscheBich mesbezigicner DUl

weng (indices), ermiiel werdan, oder

die Ueterung ocer Ubsrragung von We
Finarinsirumarzen oder Ecelngtalien

L,

wngen
zum Gagensiard haben. Zu osn Funa geno-
fen guch Opfions, ZINSDAgrenzungs- ne,
die vorsenen, 0ass elre Panel Ihre Letstung eroing!

raen Bestmmungen.

der Nenrag' genannt), He werden hn Sinne einer elnnedichen
Rskobatrachiung auf dieser Grundlage und Im Vervauen caraut

getang

2 EneelabschiUsse

{1) Haben sicn (e Panetén Qber einen EInzelabschiuss peaimgt,
0 Wirg dig Bank osm Venragspannes scnhnnlicn, fetrschniich,
ielegraphisch, durch Telefax ooar In Bhniichar Weise dessen
rfiat bestatigen

. 2) Jede Panel st berechiigt, elne umerzelchnate Austenigung
des Eivelabschljsses yu verlangen, die jeaoch keng Voraus-
= SATung 1 0es5en Recswirksameet st

(3) Die Besommungan oo Erzeabschiusses penan osn Be-
sAmmUNgen diises Hahmenverrages vor.

3. Zahlungen und Lelstung

{1) Jege Pang wirg da von IN geschugeien Zehiungen und
sonsligsn Leistungan spliestens an den im Einzelavsohiuss ge-
nanren Fangheitsiagen an o@ andere Panel erangean.

© 220 Bard-Veragg #Am 44 208 (1 20

an Vervagswinrung kostenfrel Lnd In cer
zanurqen In geser Wanvung hancelsobachen Wese auf 0as
rzelabschiuss genannte Komo des Zahungsemprangss in
ag trol vertagoaren Miten zu lefsien.

@ n pelde Pansen an oemseiben Tag aulgrund des Ver
vages Zahlngen In oar glechen Waung zu leisten, zantt ge
Paned, dla cen hdheren Batrag schwoet, de Difererg zwischen
den geschudaen Bauggen. Die Bank wird dem Vervagspanner
den zu zanlenden Differervbetrag recrizen) vor cessen Faing
Kl mnelien.

(¢) Zahht @na Pariel NICTT recTizelig, SO WerDan s Jum Zal

pundz des Eingangs gef Zahng ces 1adgen Beuages Zinsen

nleraut zu gem Saw Derechnal, O8f UM Cen in Nr. 12 ADs. 3 tesk

gelagen Zinszuschlag Gbee 03N ZiNssay e, 0en ersassige

Bankan 10r jeden Tag, tr 0sn Ghese ZIreen Zu befechnen €0,

untereinancer 1r Wgicn 1alige Einiagen am Zaniungson (n af

Walvung des faiigen Betages berechnen. Die Generdmachiung

einas welleren Schaoens 18t fom ausgeschiossen.

(5) Ie1 ein Faligkeitstag keen BAnkaroenstag, £o €ng die Zaniun

gen und sonstigen Leiswngen nhach MaBgabe des Elnzelan

SCHUsses wia [0kt ZU erbringen.

a) am unmizaibar VOMergenencan Bankarbelistag oder

b) am unmineibar folgenden Bankarbetstag ooer

c) am unmimneibar toigencen Bankarvelistag; sofern dlesel e
doch In den nachsisn Kalknoamonat 124, am unminaibar
VOrha pananden Bankabetstag.

4. Bankarbeltstag

Bankarpenstag® \m Sinne sieses VEUaQas 18t jeder Tag, an cem
dle Barken an cemvden Im Blrzeiabscriuss genanmen Finarg-
plaz/Finarzplawen iy Geschatte, enschledlich des Handets In
Fremawanrungen ung der Engegaernanme von Fremowanungs
@niagen, gelnet sind (nit Ausnahme ces Samsage und des

SonrEags).

5. Bazugsgrone

(1) st in @nam Blnzeiabechiuss eln vanabler ZIresay , Kiurs, Prats
oaer sonstger Wertmesse! (variable Grode®) vergnbart, so wid
@l¢ Bank 0em Verragspannar an oem Tag an dem dese vana
ble (r6B6 zu bestimmen 15t (Feststeiurgstag’). ooer unverzig
¥ch 0anach 0is zugrunde agence Bazugsgrose minelon
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C 204 Bgrm- Ve kg KA K 44078 (12321

(2) Solng die Im |ewelligen Eirgelabscriuss vereinoane Bazugs-  sonstgen Geschanen git sie nw dann, wenn Im Elnzolatscniuss
groba an elnem Feststelungsiag rich erminett weeden Konnen,  §ind Oiskorerung verenbar Ist.

werden die Parelen dlese umer RUckgnt aul Berechnungs-
gruncagen fessegen, die cen Im Elnzetabschiuss vereinbarten (5] Ouotent” sl nach MaBgaoe ces Evvelabscriusses

mogichst nane hommen. Falls Go Bezugsgroée en Irecbanken- @) dle Anzahl der aIsachin adgeautenen Tage ost Barech

Znssau Ist und innerhaib van 20 Tagen nichi elnvesnehmich nungszeliraums, I oen o8 Bewrag zu berechnen Ist, dvk
tesigelegt worden Ist, git &is BezugsgroBe das arthmetsche Mit- dient ourch die Zahl 360 (365/3607), oder

18l ger Zinssaze, 7y donan rwel yon oar Bank yu banganence,  b) die Anzahl ool sbgelautenan Tage disses Berechrung=el
imemarional angesehens Barken au! dem Imersankenmarkl raums, berechnel awl oer Basis eirgs 360 Taps-Janres mi
ersikiassipan Banken Termingeldar mh emisprechendar Lautzelt 12 Monatsn zy je 20 Tagen, dwiden cuich die Zat 560
1 Oer Vervagswaniung In unpalalver Hohe ces Bezugsbevages (.36073607), oder

gegen 1100 Uty (Onwell am vereflendsn IMarbankenmarn) ¢} dla Anzahi det talsachich abgalautenen Tage meses Barech
am Festsialiunstag angabotan haben. nungszelraums, dividen odurch dia Zan 365 bzw. tm Fall vea

Schalfahren 368 (,I65IB57), 008

Q) die Arzanl def 1a1sachich aogelaufenen Tage Geses Barect
NURGSZEMTaLMS, GHIAIEN durch i Zahy 365 (38673857

(6) Berechrungzeitraum® Ist der Zelraum, dec mit dem An
fangsoatum des Eirzelabschiisses oder einem Zanlungsiermin
6. Berechnungswelse bel Zinssazbezogensn Geschafien (einscrlieBich) beginnz und M sam nachstolganden Zahungs

3] . wwmin oder dem Engdatum (ausschilaBlich) andet, oo, sofen
{1) Dar autgrung eines Eiry @labechiyeses [ewdis Zu zankende vark dle Pansien Im Enzeiabschiuss In Bezug suf variable Batage

atée Beuag st das Produs aus () 0em Cardr versnbarnen Bezugs-

pewrag, (ba’gm nach NI § und dam Elzelabschisss emachnetan < SIGKRISIAQFRNQkatstag” verelnban haben, der ZeGraum.

variablan Zinssatz (variabler Satr), &ls Desmalzahl ausgedrockt, 0% ME Oem Antangsoaium des Eirzelabscriuseas oddr elnam
o Faligeahsiag (ainschilafing) teginnt und mit dem

wowle () dem Quoterten Im Snre 0as Abs. &, den Falg o ogf E @ fleBiicn) endet

12) D6t autprund elnas Eirzaanschiusses jawells Zu zanende Fest-  Zahungetermin” Ig
Dewag s, talis & Im ERzelabschuss bavagsmany festgaieg wird,  gegetanentalis a ng

der don genanmie Betrag. Ancarentalis 1st e das Produst aus (a) die Zehlung tmidﬂlc Uﬂlaﬂ lﬂ. JFalighatrstag® st ded vee
dem pallr verelinbanen Bezugsbey &g, (D) dem im EInzelsoscriuss vagien v alifpostag ohne Berdcasichigung elnar
VErEinDanen fesien Zinssatz (Festsatr), als Dozmaizani ausge-  SlEhEn
QrCok, sows (¢) dem Quotisnten kn Sinne 0as Abs. &. " i

(3) Ein als BezugegroBe @ensnoer Zinsssu (Basls-Saz?) la
MGOGMI‘M"S BUY 08D NACHSIBN Yisse PTOZEMPUNK LIZUIUNDEN,

0 0der ein nach Abs. 2 Sau 2 zu be

(3) Im Fall von Zinsbegrerz ungsgeschanen Ist der varable Sau Zu zahien, 50 wird ks Bank diesen, Im

nach MaBgape des Enzelabschiusses vorbehaitich Absau 4

jewsls VerTagsp. minallen.

a) tr Zahungen ourch 08 als Ubersohuss-Zanker (ocer C

2w, FRA Verkauler) bazelchnese Panel der versinbane Ba-  7- igung
tis-Sau anzbghch des Sauwes, der Im Einzelabsoniuss % ) sy Einzaelavschiosse getdtigt und noch richit vodsindig
Hochstsau (oder Cap-Rate) bzw. Terminsau fes . abgewickent sind, 18t der Venrag ndf BUS wichtigem Grund Kand-
nd bar Eln solcher beg BUch Uann vor, wen eine 1aiige Zahung
0087 %0 Lelsty - 8us weicham Grund auch Immey -
b) fr Zahiungan duch die Bk Minderbelrags TF frndbusars R, foal e o Bt PTG

Flooe Versauler tzw, FRA-KEJter) berekchnete P
Saw, 0er Im Einzelabschiuss as Minge (osar Fioor- 005 Zanimps 0ost Lesiungspiciigen vom Ausbisien des
Rae) bzw, Terminsaw fesigelegt Wird, abz a5 vereln.  £INGANgS der Zahiung oder sonstigen Leistung beim Emplanger
: eingegargen st Dle Benactvichiigung urd die Kondgurg mis

» sen eohriiich, femschritich, teegraphisch, Qurch Telsfax ooar

In anicher Welse erfoigen. Eine TellkOndigurg, Insbesondere

s B i oS n";“, nech m;,,f'e,‘&k s dle Kundigng eruelner Lnd richl aser Emzeiabschidsse, ist
Abs. 1 oder 2 zu ermmmEncs incam er durch  dusgescriossen Ni. 12 Ats. b (B) bialtt unberOhn.

ainen Betrag dividien wird, Uer Barechung=zelt- o) nar verrag ender oing KANCIGUAg im Insoiverztall Diasar ist

Taum von enem Jalv ooer n gepsban, wenn das KOnkurs- oder BN SONstges Insolvenzver

LxD fahren Dbat 0as Vermegen slrer Pana beantagt wikd und diese

1+ Partel emwedsr den Anrag seibst gestalk har oder zahlungsun-

B tanig oder sonst In elnar Lage lst, Ge oie Erolfnung eines sok

. chen Verlanens rechaerngl
und bel elnem Berechnungszelraum von mety als elnsm Jatv

nach der Formeal (3) #n Fall det Beenoigung durch Kinagung odet Insoiverz
D (nachsienend Beendigung” genannt) &t kelne Panel mery 2y
1 w Zahungan oder sonstgen Lelswungen nach N 3 Abs. 1 ver
(t+1) phicmet, Ge glelchag oder spater 1dlig geworden waren, an
. dle Swile meser Verplichiungen veten Ausgleichsforcaningen
arectingl nach Nm, Burd 8§
Dabal Ist
L der fr den boveltonden Berechnungszenraum ermineda Ba- g, densersae und v glelch
sis-Say oo sonstge varenbans Diskonisaw, ais Daximak-
zan! ausgadrQeks, @so z. B, 0,07 Im Fal eines Basle oder (1) i Fad car Beendigung stant der KOndigenden bzw oOcf sck
Diskontsauzes von 7%: venlen Pane! (nachstehens evsauzperschiigte Panal® genannt)
) eln Anspeuch aJf Scracensersaz zu. Der Schaoen wirg &Jr oar
an e ; p e v
D oe AR Tage des BareCnoungs2 iy auns Gr i polsdar-avicape n

o]

360, €5 sel denn, M8 Vereinbans Verragswanung ISt eind  aymman gl gazu 100ren, 0ass die ersazberechigle Panal
Watvung, 1r die der Basls oder sonsuge veveinbane Dis- Zahngan urd Weﬂ Lelstungen emat, @e ir be ::
komisaw nach Markisance sut der Grundiage von 365 @W.  gupgspgemaer Veragsabwickiung zupemn&n haoen. Se ist
im Fate elnes Schaxjalyes 936 Tagen Derechnet wrd; in dis- verechliqr, nach inter AUlassung Cazu paeynete Vevags abzu
sam Fal kst B - 565 bzw. 365, schieben. Wenn slo von dem AbSchiuss Oeraiger Efsauge
Diose Fegewung gill, sofern Hichis anceéres versinDan Ist slels  schife absiehi, kann sk cenjenigen Betrag der Schagensbe

tor Terminsatzvereircarungen (Forward Rale Agreements) Bei  rechaung zugrunde legen, cen e 10r solche Ersanzgeschane aud 2
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fram)

“uoms

gee Grunrage von Zinssauen, Terminsagen, Kusen, Markpe-
580, INOICES UNg soNsOgen Weamaessein sowie Kosten ung Aus-
lapen Zum Zerpunkl ger Kandigung bIw. oer Kennnsenangung
Von gem Inscivenzial hane aufwenden mossen. Der Schaden
wirg unter BerOchsichiigung aller ElrzedabschiGsse berechnetl:
oln Nnarziensr Voned, o0& sih aus car Beendigung von Enzel-
abscrédissan (elnschiiefich scichet, 8us denen die ersauberech-
tigte Panel bareas aie Zahiungen oder Lelsturgen der
anderen Pane ehanen hal) egibt wird 2is Minderung des im
Gtvigen erminalien Schadens DerOsichugt.

(2) Enfargt dis ersatzberecrigie Pansel aus oar Beendigung von
Einzalabschibssen INSgesamt enen nnanzietan Vorell, 5o schu-
gt ©ie vorpenattich Ni. © Abs. 2 una, falls vereinban, Nr 12
Abs. 4 car gnceren Pansl einen Betag In HOhe eses fres Vor-
sells, hoChsians jedoch In HOMe des Schadens der anderen Par-
1@l Bal dor Barechnung tes linarzielien Voness rncen da Grund-
£3z e 0ot Ansares 1 Uber Ue Schadersberechnung entsprechends
Armendung

9. Abschiusszahiung

(1) Ricasiandipe Bevage und sonstige Lelstungen und O zu
ieistends SChadensersaz werdeén von Oer esatzperecmigien
Panal zu @ner elnheltlichen Ausgleichstiorderung In Euro zusam-
mergefass, wobel tr flcksidndge sonstige Lelsungen ent-
sprechend Nr. B Abs. 1 Saze 2 tis 4 eln Geganwen In Ewro ermit-
W

{2) Ene Ausglaichsiorderung gegen Cle ersauzbarecnugle Pansl
Wwird nur tallig, sowex dase keins Anspilche aus rgendelnem
rechalichen Grung gegen die andere Panel ((Gagenanspriche”)
nat Bestenen Gagenanspriche, so ist geren Wea zur Ermimung
ges taigen Tells der Ausgisichsforoerung vom Gesamibetra)
dee Ausgleichetordarung et uzienen. Zu Berechinurg des Wens
ose Gegenamspriche hai die ersazberechugie Patel diese,
() sowen sl sch nichl aul Euro beziehen, zu eirem n
Moglichieit auf car Grundlage 03s am Berechnungstag galie
amilichen Deviserkurses zu besimmencen BrietKus in Euro
uymzwrechnen, (1) soweh sle sich nicht aul Geizanungen

in aina In Euro ausgedrickis Schadensersatzionderung an-
dein und (i) sowedt sie nicht fallig sind, mit Irvem {
BROCKSICHIgUNQ BUCH der ZNSANSPIOCha) Zu DETOCKS ™

esazborechiigns Panel kann gie Ausgiichsiorderung Oar anderel
Panel gegen e nach Sau 3 enechnaten Gagen, oche

nen. Sowelt sie 0es UMENass!, wid de Ausg 1ailg,
sobaEld und sowst iy kalne Gegenansproche gegen-
Oberstehan.

10. Ubertragung

Dia Ubenragung von Recen oder wngen aus dem Ver-
rag bedart ger rrruichen, telegra-

Welse miigaelitan Zu-
2 ADS. 2 git entspre-

phischen, durch Tektax
SUMMUTY O6f Jewelis Bnoeren
chenid,

11. Verschiedenss

(1) Sing Bestmmungen des Verrages Lnwirksam oder unourch-
forveer, so tieben dle Otvigen Vorschnfen hervon underanm.
Gegevenantaiis hkrourch entsiehendd Verragsidchen werden
arch efpanzende Verragsauslegung unte! argemessenar Be-
rocksictiigung Oer ineressen der Panelen geschiossen.
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(C) Im Falle einer Kiindigung aufgrund eines der in Unterab-
satz (B) genannten Kiindigungsgriinde gilt Nr. 8 mit folgender
MaBgabe:

a) Ersatzberechtiglte Partei ist die Gegenpartei. Nr. 12
Abs. 4, fallo vereinban, findet keine Anwendung.

b) Sind beide Parteien betroffene Parteien und erleidet eine
von ihnen einen Schaden, so hat die Partei, die insge-
samt einen Vorteil aus der Beendigung erlangt oder den
kleineren Schaden erlsidet, der anderen Partei einen Be-
trag in Hohe der Hiilite der Differonz zwischen Vorteil und
Schaden bzw. zwischen dem gréBeren und klsineren
Schaden zu zahlen, Diese Rechtsfolge tritt auch dann
ein, wenn die Kiindigung nach Unterabsatz (B) Satz 1
Buchstabe b) oder die Erkkirung nach Unterabsatz (B)
Satz 3 durch die Gegenpartei abgegeben wird,

¢) Fir Zwecke der Berechnung des eigenen Vorteils oder
Schadens gilt in vorstehendem Fall b) jede Partei alo er-
satzbarachtigte Partsi.

(D) Fir etwaige Rechtsstreitigkeiten oder sonstige Verfahren
vor deutschen Gerichten bestellt der Vertragspartner hiermit
die unter (F) oder gegebenenfalis in mindestens einem Ein-
zelabschluss zu diesem Zweck benannte Person zum
Zustellungsbevollmichtigten.

(6) Sonstigs Varsinbarungen:

(E) Jede Partsi verzichtet hiarmit unwidermtlich darauf, in
Verfahren betreffend sie selbst oder ihr Vermégen aufgrund
etwaiger Souverdnitite- oder &hnlicher Rechte Immunitét vor
Klage, Urteil, Vollstreckung, Pfindung (sei es vor oder nach
Urteilserlass) oder anderen Verfahren zu genieBen oder gel-
tend zu machen,

(F) Anochrift des Zustellungsbevollméchtigten in der Bundes-
ropublik Deutschland:

Unterachiift(en)
der Bank

Unterachrift(en) des
Vertragspartners
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May 28, 2015

Professor Dr, Peter Milbert

Fachbereich Rechts- und Winschaflswissenschafien
Johannes Guienberg-Universituel Mainz

35094 Mainz

Germany

Dear Frofessor
Re: Lehman Brothers Waterfall Application (Nos. 7942 of 2008) (Waterfall I1)

We we sending this letter on behlf of CVI GVE (Lux) Master Sarl, Hutchinson Investors LLC,
Burlington Loan Mansgessent Limited, and their relovant affilintes (together the Senior Creditor
Group) and fts contents have been approved by Freshiflelds Bruckhius Deringer LUP and Schulie Roth
& Zabel International LEP, their respective legal advisers. The Senior Creditor Group has authorised us
o enter into this Tetier on their behat!, and we are authorised 10 bind the Senior Creditor Group to this
lelier.

The Senior Creditor Group would like to appoint you as s expert witness in this matter. This letter sets
ot the terms of your appoiniment (should you choose 10 acoept them), containg your instructions and
hiphtights your duties. [ease read it carefully as it contains important information and then sign and
returs a copy o ws indicating your agreement (o its teoms,  Please be aware thut we do nol sel s your
fegal representutive, nor does sy fegal adviser Lo any member of the Sentor Creditor Group.

1 TERMS OF APPOINTMENT

[ Althoiggh you wre nstructed by the Senior Creditor Group as an expeel witness, your overriding
duty ns an expert is o help the coun with matters within your expentise, and nol to acl as an
advocate for the Senior Creditor Group,  This means you must act with objectivity and
independence I carrying ot your instructions and are required to compty with the refevint
provisions of the English Civil Procedure Rules (known as the CPR).

1.2 We enclose w copy of Part 35 of the CPR (CPR 35) and its Practice Direction (PD 35) wpether
with a copy of the Guidance for the lnstruction of Expests in Civil Claims 2014 produced by the
Civil Justice Council (Guidance), which we hope you may find helpful in preparing your report,

As mugh of this may be unfamiliar {o you, please let us know if you do not understand any of

these materials,

SR ST}
o Esepationet TIF i o instod tatiility juatieishiy regiiened 2 Uchisare, tnasl Sukes of Anirc and s peregtasnt bl soifaised ard prpsiated
by the Solizites K Axtlpzeiny P ¥ e 3 ki ST
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2. YOUR OBLIGATIONS AS AN EXPERT

Fd

(a)

(b}

{c)

(4

(¢)

U]

)

{h)

®

)

LY
0

(m)
(n)

SO863579 1

By signing a copy of this letter you also agree that:

you are representing that you have the relevant qualifications and experience to provide
expert evidence in relation to this matter. If this is not the case please let us know
immediately;

you will use reasonable skill and care when carrying out your instructions;

when instructed 1o report to the court, you will do so in compliance with the relevant
requirements of the CPR and within any agreed time limit;

when ordered to meet with an expert for an opposing parly, you will conduct such
meeeting in accordance with the CPR;

you will deal with written questions from an opposing party on any report you write
within any time limit set by the court, any replies 1o such questions form part of your
report or a supplemental report (as applicable),

you will deal with all other matters promptly and, where appropriate, within any time
limits agrecd by us or set by the court;

unless otherwise agreed, you will prepare a report at a cost proportionate to the sums in
issuc;

you will make yoursell available for court hearings, conferences and other meetings;

you will preserve the confidentiality of all information supplicd to you by us or by any
member of the Senior Creditor Group or their legal advisers (including information
supplicd fo you before the date of this letter) except to the extent that they are included in
your final repori(s);

you have no conflict of interest in acting as an expert appointed by any member of the
Senior Creditor Group in this matter. 1 and when further parties become involved in the
dispute, we will inform you and you should contirm again (if applicable) that you do not
have a conflict of interest.

you will assist us in identifying the issues which need to be addressed;

you wifl participate in a discussion between you and the expert for Wentworth (and i

applicable, the expert for the Administrators) to identify and discuss the expert issues in
the proceedings; and where possible, reach agreed opinion on those issues;

you will contribute to an experts” joint statement; and

if’ dirccted by the court you will give evidence in court concurrently with the expert for
Wentworth (and if applicable, the expert for the Administrators) in accordance with CPR
35.11(1)-(4).

2
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I you consider that you need further direction from the court to assist you with carrying out your
functions as an expert, you may file a written request with the Court for directions. 1 you intend
to file n request for directions, please diseuss this with us imimediately.

If you think that your obligations and duties as an expert under the CPR conilict with these
instructions, you may consider withdrawing from your role as an expert in these proceedings. If
you are considering withdrawing from your role as an expert, you must discuss this with us
immediately,

If you do not comply with any of your obligations under the CPR, you could be faced with
personal sanctions against you, ‘These are described in the Guidance and we recommend you
mizke yourself familiar with them,

COMPENSATION

You will provide us with an estimate of your fees and expenses if such an estimate is requested
by the court.  You should be aware that the court may limit the amount you are to be paid by
reference to any estimate you give. It is important that you review your estimate regularly, 1f it
seems likely that you may exceed your estimate, please let us know as soon as you become aware
of this, and we will pass this information on to the Senior Credilor Group and, if necessary, the
court.

You should be aware of the overriding objective of the CPR that counts deal with eascs justly and
that you are under an obligation to assist the court in this respeet. This includes dealing with
cdses proportionately (keeping the work and costs in proportion to the value and importance of
the case to the parties), expeditiously and fairly.

INSTRUCTIONS
Background to the matter

We have set out below a brief summary of the procedural history, partics and German law issucs
involved in Waterfall 11,

(@) Waterfall 11 involves an application to the English court by the administrators
(Administrators) of Lehman Brothers International (Europe) (LBIE) on a number of
questions that impact on the nature and extent of creditors’ entitlements to a share in the
surphus assets in LBIE’s estate now that creditors’ provable debts have been paid in full.

(b} LBIE was the English operating entity of the Lehman Brothers group, At the time of the
global collapse of the Lehman Brothers group, LBIE was not balance sheet insolvent and
the Administrators have found that there will be a large surplus of assets in the LBIE
estate afler repaying the provable claims of unsecured creditors. This surplus has led to
the claims against LBIE trading well above par on the expectation that creditors will
receive interest on their debts out of the surplus.

SUBGSSTY 1
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The Waterfall 1 application (Waterfall 1) concerned a number of questions on the
ranking of various claims to the surplus assets in LBIE’s estate (together with LBIE’s
sharcholders® obligations to contribute to the debts of LBIE). The judgment in Waterfall
1 was handed down on 14 March 2014 (the Waterfall T Judgment). The Waterfall 1
Judgment was appealed by all parties, with the appeal recently heard by the Court of
Appeal.  Some of the parties have sought leave to appeal to the Supreme Court with
respect o the decision of the Court of Appeal. It is too carly (o say whether that leave
will be granted.

The Waterfall 11 application was made in light of the failure of a proposal for the
consensual resolution of claims to the surplus and to address issues not covered by
Waterfall 1 on the nature and extent of creditors’ entitlements to share in the distribution
of the surplus. A copy of the Waterfall I application is included with these instructions
as Annex L

The Parties to Waterfall 11

(€}

U

50865579, 1

The following entities were selected as respondents on the Waterfall Il application:
(i) The Administrators (advised by Linklaters LLP);

(i) Burlington Loan Management Limited, part of the DK group (Burlington);
(i) CVIGVF (LUX) Masters SARL, part of the CarVal group (8% )8

(iv)  Hutchinson Investors, LLC, part of the Baupost group (Hutchinson);

v) Wentworth Sons Sub-Debt SARL, a joint venture comprising the US parent
company Lelman Brothers Holdings Inc and the hedge funds King Street and
Elliott (Wentworth); and

(vi) York Global Finance BDH LLC (York).

As mentioned above, Burlington, CVI and Hutchinson are together referred to as the
“Senior Creditor Group™ although this title may be misleading because the funds hold
ordinary unsecured (and not subordinated) claims rather than secured claims. They are
arguing for a position that would maximise the returns to unsccured creditors (and so
support arguments that would muximise the claims to post-administration interest). The
members of the Senior Creditor Group hold between them exposures under swaps with
L.BIE documented under:

) English law govered and New York law governed ISDA Master Agreements;

(ii) French law governed FBY Master Agreements, AFB Master Agreements, AFTB
Master Agreements and AFT] Master Agreements; and

(iii)  German law governed German Master Agreements.
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Wentworth has purchased the subordinated debt owed by LBIE and also has an
cconomic interest in the equity. It is therefore arpuing for a position that would
minimise claims to interest so that more of the surplus would flow fo the subordinated
debt and cquity. It is advised by Kirkland & Ellis,

York has  special interest because it bought a very large claim (referred to as the Liberty
View claim) against LBIE thal was only closed out and agreed last year. Broadly it
supports the position of the Senior Creditor Group. It is advised by Michelmores LP.

The German Law [ssues

®

9]

S0KGSSTY 1

The key German law issues in the Waterfall 11 application (which deals with a number of
issues in 39 detailed questions) are:

()

(i)

whether, in calculating the amount of interest due under section 3(4) of the
German Master Agreement, it is possible (and if so, in what circumstances and
to what extent) to include an amount in respect of “further claims for damages”
(Damages Interest Claim) so that this would constitute part of the “rate
applicable to the debt apart from the administration” for the purposes of Rule
2.88(9) of the Insolvency Rules 1986 (Issue 20); and

If the answer to Issue 20 is that a further claim for damages can be included as
part of the “rate applicable to the debt apart from the administration™ for the
purposes of Rule 2.88(9), how in such circumstances is the relevant rate to be
determined? In particular:

(A) in circumstances where the relevant claim under the German Master
Agreement has been transferred (by assigment or otherwise) to a third
party, is it the Damages Interest Claim which could be asserted by the
assignor or the assignee which is relevant for the purposes of Rule
2.88(9)?

B) where the relevant claim under the Gernman Master Agreement has been
acquired by a third party, in what circumstances (if any) is such a third
party precluded from asserting a Damages Interest Claim under
principles of German law?

() where does the burden of proof lie in establishing a Damages Interest
Claim, and what is required to demonstrate, that a relevant creditor has
or has not met such requirement?

(Issue 21)

A summary of the other issues in the Waterfall 11 Application is enclosed, for reference
only at Amnex IX. We do not require you to consider these issues for the purpose of your

report.
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The requirentent for German law expert evidence

L)

0

On 21 November 2014, the High Court made an order that the Senior Creditor Group
and Wentworth may adduce and rely upon expert evidence for the purposes of assisting
the courl with determining (among other things) Issuc 20 and Issue 21 (the 21
November Order). Following the 21 November Order, Wentworth and the Senior
Creditor Group together with the Administrators agreed a list of questions to be
addressed by experts in relation to issues 19 to 26 (the Agreed Questions). The Agreed
Questions include questions on Issue 20 and Issue 21 to be put to the parties’ respective
German law experts (the German Law Questions). The Senior Creditor Group would
like you to provide your expert opinion on the answers to the German Law Questions.
‘The Agreed Questions are included with these instructions in Annex IL

On 7 May 2015 the High Court made orders that are applicable to the German law expert
evidence {among others) (the 7 May Order). Paragraphs 20-25 of the 7 May Order set
oul a timetable to which you must adhere. This timetable is described at paragraph 4.4
below. A copy of the 7 May Order is included in Annex V11 to this letter.

) Documents provided

4.2 To assist you further in the preparation of your report, we enclose the following documents:

(a) the Waterfull I application, filed with the High Court of Justice on 12 Junc 2014
(provided in Annex I);

(b) the Agreed Questions (provided in Annex I1);

(<) the ninth witness statement of Tony Lomas, onc of the Administrators, which sets out the
background to the Application as well as the issues regarding the counstruction of Rule
2.88 of the Insolvency Rules 1986 (see paragraph 40 1) {provided in Annex I11);

(d) the position papers of (i) the Administrators, (i) the Senior Creditor Group, (iii)
Wentwarth and (iv) York (provided in Annex IV);

(c) the reply position papers of (i) the Senior Creditor Group, (ii) Wentworth and (iii) York
(provided in Annex V);

) an extract from the skeleton argument of the Senior Creditor Group dealing with the
construction of Rule 2.88 (provided in Annex VI);

(g) the 7 May Order (provided in Annex Vi1);

(hy a copy of the German Master Agreement and o standard form Confirmation (provided in
Anmnex VII; and

0] a summary of the other issues in the Waterfall I application (provided in Annex IX).

508653791
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(c) Outline of expert process and scope of work
4.3 The typical courl process for expert witness evidence will involve some or all of the following
events:
(a) drafting of expert reports;
(b} exchange of expert reports written by the Senior Creditor Group's, Wentworth’s and (if
applicable) the Administrators’ respective expert witnesses;
(c) review of expert evidence served by Wemworlh and (if applicable) the Administrators;
() drafting of expert reply reports which respond fo issues raised by the other parties” expert
witness in their first expert report;
(&) meeting of both parties’ expert witnesses;
@) joint statement by both parties’ expert witnesses;
(g) drafting of a supplemental report by each party’s expert witnesses if necessary; and
(h) attendance at court hearing.

4.4 In these proceedings, the following timetable has been set down by the Court:

®

)

SORGSS7Y 1

The trial will commenee on 9 November 2015 and is expected to run for 7- 10 business
days.
Ahead of this trial date, the court has ordered that the parties and their German law

experts comply with the timetable set out below, Hach date specified is the deadline, that
is the latest date on which the specified event may oceur:

@) 10 July 2015

(i) 31 July 2015

(i) 21 August 2015

(iv) 21 September 2015

Senior Creditor Group and Wentworth to file and serve
reports of their respective German law experts

Senior Creditor Group’s German law expert’s reply
report to Wentworth’s German law expert report to be
filed with the court

Administrators to file and serve on the Senior Creditor
Group and on Wentworth a report of a German law
expert (if they decide to appoint an expert)

Senior Creditor Group's, Wentworth's and  (if
applicable) the Administrators’ respective German law
experts fo hold a discussion for the purpose of (i)
identifying the issues (if any) in dispute between them;
and (ii) reaching an agreement on those issues (where
possible)
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(v} 12 October 2015 A joini statement by the Senior Creditor Group's,
Wentworth’s and (if applicable) the Administrators’
German law experts to be filed with the court. The joint
statement must show (i) those issues on which the joint
experts are agreed; and (i) those issues on which the
joint experts disagree and a summary of their reasons for
disagrecing.

(vi) 19 October 2015 Senjor Creditor Group, Wentworth and (if applicable)
the Administrators to file any supplemental reports by
their respective German law experts.

If the watter proceeds to trial, you may have to present oral evidence to the coun, be cross-
examined on your evidence and attend when the other parly’s expert witnesses give their
evidence. In the unlikely event that you are called to give expert evidence oraily in court, you
could be required 1o attend court in London on any onie or more of the trial days and we will not
know which day until closer to the time

There is a mechanism for parties other than the Senior Creditor Group 1o pose questions to you.
We will let you know when this is the case. The CPR includes an express requircment for
written questions put to experts about their reports to be “proportionate”.

Your report

Dutiey in preparving the report

In addition to your overriding duty to the court, by signing a copy of this letter you agree to
comply with PD 35 including the Guidance. In particular:

® your evidence will be an independent product uninfluenced by the pressures of
litigation (for example you would express the same opinion if you were given
the same instructions by another party);

{ii) you must aim 1o assist the court by providing an objective, unbiased opinion on
matters within your expertise, and should not assume the role of un advocate;

(i) you should consider all material facts, including those which might detract from
your opinion (and your report should include reference to facts and materials
which detract from your opinion as well as facts that support it);

(iv)  when addressing questions of fact and opinion, you must be careful to keep the
two scparate. You must state clearly the facts (whether assumed or otherwise)
upon which you base your opinions and you should have primary regard to these
instructions. You must distinguish clearly between the facts that you know fo be
true and the facts that you assume;

50865579
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(v) you should make it clear when a question or issue falls outside your expertise
and when you arc not sble to reach a definite opinion, for example because you
have insufficient infonuation; and

(vi)  if, afler producing a report, you change your view on any muaterial matter, this
change of view should be communicated to ail the parties without delay and,

when appropriate (o the coutt, so let us know immediately il this is the case.

Contents and timing of the repoit

We ask you to give your opinion on the basis of information provided to you on the German Law
Questions. However as this matter proceeds, further instructions may be given to you. If so,
these instructions will be in writing.

You are instructed to produce your report by 10 July 2015 in accordance with the timetable sel
out above. Any delay in producing your report may result in costs penalties or the court not
admitling your evidence.

We remind you that your report should be addressed to the court and not to the Senior Creditor
Group.

You agree that any expert report you produce will include the additional information or
statements set out below:

(i) u statement that you understand your duty to the court and have complicd and
will continue to comply with this duty.

(1) a statement that you are aware of the requirements of CPR 35, FD 35 and the
Guidance.

(i) the substance of all material instructions from us, whether written or oral, on the
basis of which your report was written. We will assist you with this as it is
cssential that this statement is as complete and as accurate as possible.

(iv)  your report must contain a statement of truth in the following form:

“{ confirm that | have made clear which facts and matters referred to in this report are
within my own knowledge and which are not. Those that are within my own knowledge 1
confirm to he true. The opinions I have expressed represent miy Irue and complete
professional opinions on the matters to which they refer”

In addition to the matters set out above, in order to comply with paragraph 3.2 of PD 35, your
report should also contain the following:

(i) details of your qualifications;
(i) details of any literature or other material on which you have relied in making the
report;
9
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5. GENERAL
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a statement on who carried out any examination, measurement, tcst or
experiment which you have used for the report, give the qualifications of that
person, and say whether or not the test or experiment has been curried out under
your supervision;

where there is a range of opinion on the matters dealt with in the report, a
summary of the range of opinion, and reasons for your own opinion;

an indication of which of the facts stated in the report are within your own
knowledge;

a summary of the conclusions reached; and

if you are not able to give your opinion without qualification, stale the
qualification.

5.1 The terms of this letter and any non-contractual obligations arising out of or in connection with
this tetter shall be governed by English law. The English courts have exclusive jurisdiction to
settle any dispute arising out of or in connection with the terms of this letter and the parties
submit to the exclusive jurisdiction of the English courts, -

5.2 Please inform us before accepting these instructions if you do not cousent to any of the above.
Please also let us know as soon as possible if any of your details set out above are incorrect or

change.

We look forward to working with you.

Yours faithiully,

KOP(S 4 Cua,a lM‘Q/\MG’\Gﬁ LLp.

Ropes & Gray International LLP

50865579 )
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