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1, Professor Neil B. Cohen, of 250 Joralemon Street, Brooklyn, NY 11201, WILL SAY as
follows:

I. QUALIFICATIONS

l I, Neil B. Cohen, with an office at 250 Joralemon Street, Brooklyn, NY 11201,
obtained a Bachelor of Science degrec from the Massachusetts Institute of
Technology in 1974, and was awarded the degree Juris Doctor, cum laude, by the
New York University School of Law in 1977. After spending time in the private
practice of law, I began my acadcmic career on the faculty of Seton Hall Univcrsity
School of Law in 1979. After being awarded tenurc by Seton Hall, | joined the faculty
at Brooklyn Law School as a Professor of Law in 1985. [ served in that position until
2003, when 1 became the Jeffrcy D. Forchelli Professor of Law. [ have twice served as
Visiting Professor at Columbia University School of Law, most recently as the Joseph
F. Cunningham Visiting Professor of Commercial and Insurance Law in 2009,

2. 1 am a Life Member of thc American Law lnstitute and a member of the American
Bar Association, the American College of Commercial Finance Lawyers (Regent
2001-2004, 2009-2012) and the International Academy of Commercial and Consumer
Law. 1 am admitted to the New York Bar.

3. As an academic, I have taught and written on many areas of the law, but my primary
work has been in the area of contracts and commercial transactions as governcd by
common law and the UCC. Of particular note, 1 am a co-author of two textbooks on
contract law: Farnsworth, Sanger, Cohen, Brooks, and Garvin, Contracts: Cases and
Materials (8‘h ed. 2013), and Farnsworth, Sanger, Cohen, Brooks, and Garvin,
Selections for Contracts (2015). A complete list of my publications is set out in my
resume.

4. I have held a number of professional appointments of national and international
significance. In 1990, I was appointed by the American Law Institute to serve as the
Reporter for the Restatement of Suretyship and Guaranty (which received final
approval from the American LLaw Institute in 1995, and was published in 1996). In
1993, in recognition of my work on the Restatement, | was named as the American
Law Institute’s R, Ammi Cutter Reporter. From 1993 through 1998, 1 was a member
of the drafting committee that prepared Revised Article 9 of the Uniform Commercial
Code (the UCC), which has been enacted in every state. Most recently, from 2008
through 2010, T served as a member of thc UCC Atrticle 9 Joint Review Committee
that prepared revisions to Revised Article 9, which also have becn enacted in every
state. Also, from 1996 through 2001, I served as thc Reporter for the drafting
committee that prepared Revised Article 1 of the UCC, and, from 1999 through 2003,
was a member of the drafting committee preparing revisions to Article 2 of the UCC. |
have served as the Director of Research of the Permanent Editorial Board for the
Uniform Commercial Code since 1998.

5. I have been actively involved in the development of commercial law in the
international sphcre, as (a) a member since 1995 of the delegation of the United States
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of America to the United Nations Commission on International Trade Law and its
working groups on international contract practiccs and sccurcd transactions, (b) a
member of the Working Group of the International Institute for the Unification of
Private Law (UNIDROIT) for its preparation of the UNIDROIT Principles of
International Commercial Contracts (2010 and drafts for 2016 rcvisions), and (c) a
member of the Working Group of The IHague Conference on Private International
Law that prepared The Hague Principles on Choice of Law in International
Commercial Contracts (2015).

In recognition of my contributions to the development of the law, | have received the
John Minor Wisdom Award of the American Law Institute and the Homer Kripke
Lifetime Achievement Award of the American College of Commercial Finance
Lawyecrs. Both awards were presented to me in 2014,

A full copy of my resume is attached to this opinion as Annex A.

INTRODUCTION AND BACKGROUND

I have been rctaincd by Ropes & Gray International LLP, acting on behalf of CVI
GVF (Lux) Master Sarl, Hutchinson Investors, LLC, Burlington Loan Management
Limited, and their relevant affiliates (together the Semior Creditor Group), to
prepare this opinion to assist the Court in its consideration of the Lehman Brothers
International (Europe) Watcrfall 11 application. A copy of the instruction letter is
attached to this opinion as Annex B. In producing this opinion, I have rclicd upon the
materials provided with the instruction letter, as set out in paragraph 4.26 of the
instruction letter.

The purpose of this opinion is to explain the principles of New York law relevant to
the interpretation of the latc interest rate provisions stipulated in certain ISDA Master
Agreements (together the Master Agrecments).

In producing this opinion | understand that my duty is owed to the Court and I
understand that this duty overrides any obligation to the parties who have engaged me.
I have complicd with this duty and will continue to comply with it.

I also confirm that I am aware of the requirements of Part 35 of the Civil Procedure
Rules, the Practice Direction to Part 35 and the Guidance for the Instruction of
Experts in Civil Claims 2014.

The facts and matters, upon which my cxpert opinion is based, including relevant
provisions and details of English law, have been provided to me by Ropes & Gray
International LLP,

I have been informed that Watcrfall 11 involves an application to the English High
Court by the Administrators of LBIE on a number of questions that impact on the
naturc and extent of creditors’ entitlements to a sharc in the surplus assets in LBIE’s
estate now that creditors’ provable debts have been paid in full (the Waterfall 1I
Application).

I have becn informed that the following entities were selected as original respondents
in the Waterfall I application:



0 Burlington Loan Management Limited, part of the Davidson Kempner group
(Burlington);

(iy  CVIGVF (Lux) Master Sarl, part of the CarVal group (CVI);
(iti)  Hutchinson Investors, LLLLC, part of the Baupost group (Hutchinson);

(iv)  Wentworth Sons Sub-Debt SARL, a joint venture comprising the US parent
company L.ehman Brothers Holdings Inc. and the hedge funds King Street and
Elliott (Wentworth); and

() York Global Finance BDH LLC (York).

I have been informed that Burlington, CVI and Hutchinson hold betwcen them large
exposures under swaps with LBIE documented under:

) English and New York law governed ISDA Master Agreements;
(ii) French law governed Master Agreements; and
(iif)  German law governcd German Master Agreements.

[ have been informed that Issuc 19 of the Waterfall Il application seeks to determine
whether the answers to Issues 10 — 16 and Issue 18 (Issue 17 having been deleted)
would be decided any differently as a matter of New York as opposed to English law.
I have been informed that the relevant issues are:

(a) Whether, on the true construction of the term “Default Rate” as it appears in
the ISDA Master Agreement, the “relevant payee” refcrs to LBIE’s
contractual counterparty or to a third party to whom LBIE’s contractual
counterparty has transferred (by assignment or otherwise) its rights under the
ISDA Master Agreement (Issue 10).

(b) Whether the meaning that should be given to the expression ‘“‘cost (without
proof or evidence of any actual cost) to the relevant payee (as certified by it) if
it were to fund or of funding the relevant amount” is capable of including:

(i) The actual or asserted cost to the relevant payee to fund or of funding
the relevant amount by borrowing the relevant amount; and/or

(i) The actual or asserted average cost to the rclevant payee of raising
money to fund or of funding all its assets by whatever means,
including any cost of raising shareholder funding; and/or

(i1i)  The actual or asserted cost to the relevant payce to fund or of funding
and/or carrying on its balance sheet an asset and/or of any profits
and/or losses incurred in relation to the value of the assct, including
any impact on the cost of its borrowings and/or its equity capital in
light of the nature and riskiness of that asset; and/or



(©)

(d)

(e)

()

8)

(iv)  The actual or asserted cost to the rclevant payce to fund or of funding a
claim against LBIE (Issue 11).

If and to the cxtent that the “cost (without proof or evidence of any actual
cost) to the relevant payee (as certified by it) if it were to fund ... the relevant
amount” includes a cost of borrowing;:

) Should such borrowing be assumed to have recourse solely to the
rclevant payee’s claim against LBIE or to thc rest of the relevant
payee’s uncncumbered assets?

(i) If the latter, should the cost of funding include the incremental cost to
the relevant payee of incurring additional debt against its existing asset
base or should it include the weighted average cost on all of its
borrowings?

(i) Should such cost include any impact on the cost of the relevant payee’s
equity capital attributable to such borrowing?

(iv)  Is the cost to be calculated based on obtaining: (i) Overnight funding;
or (ii) Term funding to match the duration of the claim to be funded; or
(iii) Funding for some other duration? (Issue 12).

Whether the “cost (without proof or evidence of any actual cost) to the
relevant payee (as certificd by it) if it were to fund or of funding the relevant
amount)” should be calculated: (i) by refercnce to the relevant payce’s
circumstances on a particular date; or (i) on a fluctuating basis taking into
account any changes in the relevant circumstances (and if so, whether the
benefit of hindsight applies when taking into account such changes), in each
case, whether or not taking into account relevant market conditions (Issue 13).

Whether a relevant payee’s certification of its costs of funding for the
purposes of applying the “Default Rate” is conclusive and, if not, to what it is
subject. In particular whether, in order for a payee’s certification to be
deemed conclusive, a relevant creditor is under any duty to act: (i) reasonably;
(ii) in good faith and not capriciously or irrationally; or (iii) otherwise than in
its own interests (Issuc 14).

[f the answer to Issue 14 is that the relcvant payee’s certification of its costs of
funding is not conclusive and one of the requirements (i) to (iii) set out in that
question applics, where doces the burden of proof lie in establishing, and what
is required to demonstrate, that a rclevant payee has or has not met such
requirement? (Issue 15).

Whether only the relevant payee (in accordance with the meaning of such term
determined pursuant to Issue 10), or another party (whether authorised by the
relevant payee or not) can provide certification of the cost of funding and, if
the former, what the position should be if the relevant payee is not capable of
providing such certification (for example because it has been wound up or
dissolved) (Issue 16).
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Whether the power of a party under section 7(b) of the 1992 form 1SDA
Master Agreement to transfer any amount payable (o it from a Defaulting
Party under Scction 6(¢) without the prior written consent of that party
included the power to transfer any contractual right to interest under that
agrcement (Issue 18).

| understand that on 21 November 2014, the High Court made an order that the Senior
Creditor Group and Wentworth may adducc and rely upon expert evidence for the
purposes of assisting the court with determining Issuc 19. In preparing a report in
relation to Issuc 19, I understand that an expert on matters of New York law should
consider the following questions (thc New York Law Questions):

(a)

(b)

()

(d)

What principles of New York law arc relevant when construing:

) The following expressions when used in the context of the term
“Default Rate” in the ISDA Master Agreement:

(A)  “relevant payee’; and

(B)  “cost (without proof or evidence of actual cost) to the relevant
payee (as certified by it) if it were to fund or of funding the
relevant amount’; and

(ii) Scctions 6(d)(ii) and 7(b) of the 1992 ISDA Master Agreement?

In construing a commercial document that contains standardised terms such as
the ISDA Master Agreement, in what circumstances, if any, would a New
York court consider market practice or understanding (and, if so, how, would
“market” be defined) concerning the transaction so documented, and what
significance would a New York court ascribe to the market practice or
understanding?

What principles of New York law would a New York court apply to determine
whether or not a practice is a market practice or an understanding is a market
understanding?

What principles of New York law are relevant when considering:

(i) Whether a relevant payee’s certification of its cost of funding for the
purposes of applying the “Default Rate” is conclusive;

(ii) If not, under what circumstances and on what bases can the Defaulting
Party challenge the rclevant payee’s certification of its cost of funding;

(iii)  How the cost of funding should be established in the event that the
certifying party’s certification is successfully challenged; and

(iv)  In the event the rclevant payee is not capable of providing or does not
provide certification, who is entitled to provide certification of the cost
of funding?
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I understand that due to a change in Wentworth’s position, questions (b) and (c) listed
above are no longer relevant. Accordingly, this report does not consider thosc
questions.

I have been provided with and considered the expert report of Robert Smith on Issue
19, filed on 26 June 2015 by Wentworth (the Smith Report). This report has been
prepared in consideration of the New York Law Questions and by way of response to
the Smith Report. To the extent that this opinion does not address a point raised by the
Smith Report, this does not indicate my agrecment or disagreement with that point.

REPORT

In this Report, I identify and explain scveral general principles of New York contract
law that are relevant to the questions put to me and more specifically address and
discuss principles applicable to construing the term “relevant payec” and the phrase
“cost (without proof or evidence of actual cost) to the relevant payee (as certified by
it) if it were to fund or of funding the rclevant amount.”

With respect to general principles of New York contract law, I note the overriding
principle of freedom of contract, refer to general principles of contract interpretation,
explain that extrinsic evidence of the parties’ intent may be utilized only when their
written contract is ambiguous, and discuss the implied covenant of good faith and fair
dealing and the impact of that covenant on doctrines that might otherwisc lead to
avoidance of a contract.

With respect to construing the term “relevant payee,” | opine that the rights of an
assignec to the payment rights under the [ISDA Master Agreements arc determined by
the law of assignment of payment intangibles under Article 9 of the New York
Uniform Commercial Code (rather than by aphorisms derived from pre-UCC cases)
and that Article 9 does not, itself, resolve the matter cither way but, rather, refers to
the underlying contract for resolution, The underlying contract, in turn, is interpreted
under general principles of New York contract law.

With respect to the phrase “cost (without proof or evidence of actual cost) to the
relevant payee (as certified by it) if it were to fund or of funding the relevant amount,”
I express the view that a New York court would likely apply the certification clause as
written, subject only to the implied covenant of good faith and fair dealing (which, as
detailed in paragraphs 38-46, infi-a, would not give effect to a bad faith certification).

As to the meaning of “cost ... if it were to fund or of funding,” I express the view that
it would be determined under general principles of contract interpretation, taking
account of the fact that the default interest provision is intended to remediate risk.
Application of any interpretation of the phrase will, of course, be subject to the
implied covenant of good faith and fair dealing.
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General canons of construction
Freedom of contract

“Freedom of contract” is a key principle of New York contract law. Under New York
law, it is the job of courts to enforce the agreement made by the parties rather than
reform it; “Generally, parties to the sale of real property, like signatories of any
agreement, are frce to tailor their contract to meet their particular needs and to include
or exclude those provisions which they choosc. Absent some indicia of fraud or other
circumstances warranting equitable intervention, it is the duty of a court to enforce
rather than reform the bargain struck.” Grace v. Nappa, 46 N.Y.2d 560, 389 N.E.2d
107, 415 N.Y.S.2d 793 (1979). “Unless statutory language or public policy dictates
otherwise, the terms of a wrilten agrecment define the rights and obligations of the
parties.” BDC Finance L.L.C. v. Barclays Bank PLC, 25 N.Y.3d 37, 43 (2015). “This
Court may not make or vary the contract ... to accomplish its notions of abstract
Jjustice or moral obligation.” Breed v. Ins. Co. of N. Am., 46 N.Y.2d 351, 355 (1978).
Accordingly, a New York court typically sees its task as that of enforcing the bargain
made by the parties, especially in an arm’s length transaction involving sophisticated
parties represcnted by counsel, rather than reforming the bargain because the court
concludes that a party was improvident in agreeing to its terms.

General principles of contract interpretation

I have been asked about the application of principles of New York contract law to the
rather specific issues sct out in subparagraphs (a) and (d) of paragraph 17. While the
issues before this court are quite specific, the applicable principles of New York
contract law are necessarily general. Those principles are set out here as a preliminary
matter, and their application in the context of the questions posed to me is discussed
as appropriate in subsequent portions of this report.

The basic principle of contract interpretation under New York law is quite simple —
“when parties set down their agreement in a clear, complete document, their writing
should . . . be enforced according to its terms.” South Road Associates v. Int'l
Business Machines Corp., 4 N.Y.3d 272, 277 (2005), quoting Vermont Teddy Bear
Co. v 538 Madison Realty Co., 1 N.Y.3d 470, 475 (2004).

Of course, that basic principle works best when the meaning of the terms is clear. For
cases in which the meaning is non-obvious or is disputed, thc New York courts have
developed a number of guiding principles.

As a general matter, as stated by the Court of Appeals in Cromwell Towers
Redevelopment Co. v. City of Yonkers, 41 N.Y .2d 1 (1976), “due consideration must
be given to the purpose of the parties in making the contract ... A fair and reasonable
interpretation, consistent with that purpose, must guide the courts in enforcing the
agreement,” Moreover, “it is also important to read the document as a whole to
ensure that excessive emphasis is not placed upon particular words or phrases.” South
Road Associates, 4 N.Y.3d at 277. See also Matter of Riconda, 90 N.Y.2d 733, 738
(1997). However, “[w]here a contract ... employs contradictory language, specific
provisions control over general provisions.” Green Harbour Homeowners' Assn., Inc.
v. G.H. Dev. & Constr., Inc., 14 A.D.3d 963, 965 (3d Dep’t 2005). Yet, a contract
“should be interpreted in a way that reconciles all its provisions, if possible.” Id.
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Additional guidance is provided by Beal Savings Bank v. Sommer, 8 N.Y.3d 318
(2007):  “Construction of an unambiguous contract is a matter of law, and the
intention of the parties may be gathered from the four corners of the instrument and
should be enforced according to its terms. The court should ‘construe the agreements
so as to give full meaning and effect to the material provisions’. A reading of the
contract should not render any portion meaningless. Further, a contract should be
‘rcad as a whole, and every part will be interpreted with reference to the whole; and if
possible it will be so interpreted as to give effect to its general purpose.’ 1d. at 324-25
|internal citations omitted]. See also Muzak Corp. v. Hotel Taft Corp., | N.Y.2d 42,
46 (1956) (“The rules of construction of contracts require [the court] to adopt an
interpretation which gives meaning to every provision of a contract or, in the negative,
no provision of a contract should be left without force and effect.”)

When extrinsic evidence may be considercd in determining the intent of parties to a
contract

The genceral rule on the interpretation of a clear and unambiguous contract under New
York law was stated as follows in W.W.W. Associates, Inc. v. Giancontieri, 77 N.Y.2d
157, 162 (1990): “A familiar and eminently sensible proposition of law is that, when
parties set down their agrecment in a clear, complete document, their writing should
as a rule be enforced according to its terms. Evidence outside the four corners of the
document as to what was really intended but unstated or misstated is generally
inadmissiblec to add to or vary the writing.”

As the Court of Appeals has explained: “A fundamental tenet of contract law is that
agreements are construed in accordance with the intent of the parties and the best
cvidence of the partics’ intent is what they express in their written contract.” Goldiman
v. White Plains Center for Nursing Care, LLC, |1 N.Y.3d 173, 176 (2008) (intcrnal
citations omitted); sec also Greenfield v. Philles Records, Inc., 98 N.Y.2d 562, 569
(2002). In construing a contract a court should be concerned “with what the parties
intended, but only to the extent that they evidenced what they intended by what they
wrote. . .” Raleigh Assoc. v. Henry, 302 N.Y, 467, 473 (1951).

Under the four corners rule (as this principle is often referred to), if a term is
ambiguous and its meaning is not revealed by examination of the written contract,
extrinsic evidence of the parties’ intentions may be considered. In addition, in
construing a contract a court may consider the surrounding circumstances at the time
it is made, but only if thc written contract is ambiguous. Importantly, extrinsic
evidence is not admissible to creatc an ambiguity in an unambiguous contract.
W.W.W. Associates, Inc., 77 N.Y .2d at 163. See also Brad H. v. City of New York, 17
N.Y.3d 180, 186 (2011). (“Ambiguity is determined within the four corners of the
document; it cannot be crcatcd by cxtrinsic evidence that the parties intended a
meaning diffcrent than that expressed in the agreement and, therefore, extrinsic
evidence may bec considered only if the agreement is ambiguous.”) (internal
quotations omitted).

The question whether a written contract is ambiguous or unambiguous is a question of
law for the court to resolve, Greenfield, 98 N.Y.2d at 569, Kass v. Kass, 91 N.Y.2d
554, 566 (1998). As noted in the Smith Report at paragraph 17, the New York courts
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have dcmonstrated a rather narrow view of what constitutes ambiguity, even when
there is disagreement about the meaning of a contract.

Principles by which New York courts determine whether a contract is ambiguous have
been stated in various ways. The Court of Appeals has stated that “a contract is not
ambiguous if its words “have a definite and precisc mcaning, unattended by danger of
misconception in the purport of the policy itself, and concerning which there is no
reasonable basis for a difference of opinion.” Breed v. Ins. Co. of N. Am., 46 N.Y.2d
at 355,

A written contract’s silence on an issuc does not give rise to an ambiguity, See
Greenfield, 98 N.Y.2d at 573. Moreover, “an ambiguity never arises out of what was
not writtcn at all, but only out of what was written so blindly and imperfectly that its
mcaning is doubtful.” Trustees of Frecholders & Commonalty of Town of
Southampton v. Jessup, 173 N.Y. 84, 90 (1903).

No ambiguity exists when the understanding of one party to a contract “strain[s] the
contract language beyond its reasonablc and ordinary meaning” and the contract “is
otherwise clear, unequivocal and understandablc when read in connection with the
whole contract.” Bethlehem Steel Co. v. Turner Const. Co., 2 N.Y.2d 456, 459-60
(1957). A contract is not ambiguous because one party later takes the position that it
intended a diffcrent interpretation. See, e.g., Weening v. Modes Distex Inc., 2005 WL
6735437 (Sup. Ct. N.Y. Co. 2005) (“The language of a contract is not ambiguous
simply because the partics urge different interpretations...”). See also Law Debenture
Trust Co. v. Maverick Tube Corp., 595 F. 3d 458, 467 (2d Cir. 2010) (“Language
whosc meaning is otherwise plain docs not become ambiguous merely because the
parties urge different interprctations in the litigation . . .”),

I'he imphied covenant of pood fuith and [air dealing

For over 80 years, New York courts have recognized a duty of good faith and fair
dealing in contracts. In the seminal case of Kirke La Shelle Co. v. Paul Armstrong
Co., 263 N.Y. 79, (1933), the Court of Appeals stated that “in every contract there is
an implicd covenant that neither party shall do anything which will have the effect of
destroying or injuring the right of the other party to receive the fruits of the contract,
which means that in every contract therc exists an implied covenant of good faith and
fair dealing.” Id. at 87. When New York adopted the Uniform Commercial Code over
50 years ago, the concept was brought forward to transactions within the scope of the
New York Uniform Commercial Code (the “New York UCC”). New York UCC
Section 1-304 (as recently renumbered) provides that all contracts within the scope of
the New York UCC include a duty of good faith in their performance and
enforcement,

While reference is frequently made to the implied covenant of good faith and fair
dealing, thc meaning of that phrase is not self-evident. (While the formulation of the
covenant as one of “good faith and fair dealing” suggests that there might be two
components — “good faith” and “fair dealing” — New York courts have consistently
explained the duty as though it is a unitary concept.) Accordingly, many cases contain
additional language elaborating on the nature of the covenant. The most common
formulation — that the covenant “embraces a pledge that neither party shall do
anything which will have the cffect of destroying or injuring the right of the other



party to receive the fruits of the contract,” (Moran v. Erk, 11 N.Y.3d 452, 456 (2008),
Quoting 511 W. 232nd Owners Corp. v Jennifer Realty Co., 98 N.Y.2d 144, 153
(2002)) — can be traced back to language in Kirke La Shelle, supra.

40.  Even that formulation is a bit opaque. As a resuft, the duty of good faith and fair
dealing is often defined by its opposite — bad faith, “|A] breach of the covenant [of
good faith and fair dealing] depends on a finding that the defendant acted with intent
to deprive the plaintiff of his rights under the agreement to which the defendant was a
party, or, if thc same was brought about by conduct of the defendant in such recklcss
or neglect{ul disregard of plaintiff’s contract rights as to justify an inference of bad
faith.” Stevens v. Publicis, S.A., 50 A.D.3d 253, 255 (2008) (quoting Pernet v.
Peabody Engineering Corp., 20 A.D.2d 781, 782 (1st Dep’t 1964).

41.  Courts have emphasized that they should not go beyond the contract in applying the
covenant of good faith and fair dealing - “[A]lthough the obligation of good faith is
implied in cvery contract, it is the terms of the contract which govern the rights and
obligations of the parties.” CIBC Bank & Trust Co. (Cayman) v. Banco Cent. Do
Brasil, 886 F. Supp. 1105, 1118 (S.D.N.Y. 1995) {quoting National Westminsicr
Bank, U.S.A. v. Rosx, 130 B.R. 656, 679 (Bankr. S.D.N.Y. 1991)". The duty of good
faith “cannot add to, detract from, or alter the tcrms of the contract itsell.” Granite
Partners, L.P. v. Bear, Stearns & Co., 17 F. Supp.2d 275, 306 (S.D.N.Y. 1998)
(internal citation omitted). “The duty of good faith and fair dealing, however, is not
without limits, and no obligation can be implied that ‘would be inconsistent with other
terms of the contractual relationship.”” Dalton v. Educational Testing Service, 87
N.Y.2d 384, quoting Murphy v. American Home Producls Corp., 58 N.Y.2d 293, 304
(1983). As another court noted, “[t]he covenant of good faith and fair dealing cannot
be construed so broadly as to effectively nullify other express terms of the contract, or
to create independent contractual rights.” National Union Fire Ins. Co. v. Xerox
Corp., 25 A.D.3d 309, 310 (Ist Dep’t 2006). Similarly, as another court explained,
there is “tension between, on the one hand, the imposition of a good faith limitation
on the cxcrceise of a contract right and, on the other, the avoidance of using the implied

" In the United States, general contract law is state law. Yet not all contract law decisions are state court decisions. Rather, in some cascs, a
contract dispute governed by state law will be resolved by the decision of a federal court. Most often, this is because the state law case is in
federal court under the federal court’s “diversity jurisdiction,” under which suits between citizens of dilferent states in the United States may
be brought in federal court il the amount in controversy exceeds $75,000. Sce 28 U S C. § 1332(a)(1). In such a case, the federal court
deciding the state law case is required to upply the pentinent substantive law of the relevant state Inasimuch as diversity cascs are quite
comumon, federal courts are frequently called upon to apply state substantive law. Thus, it is nol surprising that a large number of court
decisions applying New York contract law are rendered by lederal courts rather than by state courts,

When a federal court renders  decision based on state law that decision is, of course, binding on the partics to the hugation Moreover, as a
decision by a court with jurisdiction over the matter, the decision has precedential value. As a formal malier, it 15 somewhat difficult to
describe the naturc of the precedential value of such a federal court decision because the federal court is outside the hierarchy of state courts
and 1s neither inferior to those courts nor superior 1o them. In a sense, the lederl court decision is analogous to the sort of sttuation common
n cross-border disputes in which, under principles of confict of laws, the court of one sovereign may upply the law of a different sovereign
Yet, as o practical inatter, federal court decisions applying state contract law are quite persuasive, particularly when the federal court sits in
the state whose law it is applying. As a result, such decisions are routinely treated as precedents and are often cited as statements of New
York law by New York courts, including the Court of Appeals, See, e.8., Quadrant Structured Products Co. v, Vertin, 23 N.Y.3d 549, 559
(2014) (interpreting contractual provision and citing federal court opinions along with state court opinions for propositions of New Yor
contracl taw); Beal Sav. Bank v. Sommer, 8 N.Y.3d 318, 326 (2007) (same), F.M.C. Const., L1.C v, Heartland Dev Carp., 886 N.Y.S.2d 67
(Tuble), 2009 WL. 997451 at *3 (N.Y. Sup. Ct 2009) (same)  Sec also Summir Const. Servs. Grp., Inc. v. Act Abatement, LLC, 935
N Y 5 2d 499, 505-06 (N.Y Sup. Ct. 2011) (“In considering the proper rule to apply, this Court has reviewed and considered the decisions
of the federal courts sitting in diversity which have passed upon the question presented .. While these federal decisions are not directly
controlling, they are imponant authorities which may be considered in deciding a point of law on which there 15 a conflict among [New
York] Appellate Division Depariments.™).
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covenant of good faith to create new duties that negate explicit rights under a
contract.”™ Richbell Information Services, Inc. v. Jupiter Partners, L.P. (309 A.D.2d
288, 302 (Ist Dep’t 2003).

A formulation of the duty first stated in Dalton v. Educational Testing Service is
sometimes seen as well. [n Dalton, a casc involving a contract of adhcsion between
the Educational Testing Service (which administers the most popular college entrance
cxaminations) and an aspiring student, the Court of Appeals also observed that “where
the contract contemplates the excrcise of discretion, [the obligation of good faith and
fair dealing] includes a promise not to act arbitrarily or irrationally in exercising that
discretion.” Dalton, 87 N.Y. 2d at 389. This formulation of the duty is most often
cited when the contract in question gives one party the discretion as to whether to take
a particular action.

The existence of thc implicd covenant of good faith and fair dealing also serves to
enable agreements to be upheld and enforced when there might otherwise bc concerns
that one party would bec at the mercy of the other party’s whims. See, e.g., Wood v.
Lucy, Lady Duff-Gordon, 222 N.Y, 88 (1917) (Cardozo, J.), which responded to such
a concern by concluding that the agrccment in question, which did not explicitly
require the other party to take any actions at all, was “instinct with an obligation” that
the other party would usc his best efforts. While Wood was decided before New York
formally developed its contract doctrine of good faith, the case was later described by
the New York Court of Appeals as standing for the proposition that “New York does
recognize that in appropriate circumstances an obligation of good faith and fair
dealing on the part of a party o a contract may be implied and, if implicd will be
cnforced.” See Murphy v. American Home Products Corp., 58 N.Y.2d at 304. In
matters governed by the New York UCC, New York law similarly uses the implied
obligation of good faith to justify enforcemcnt of agrcements where there would
otherwisc be concern that one party would be at the mercy of the other party’s whims.
For example, New York UCC Section 2-305, in affirming contracts in which one
party is given the power to set the price, states that “[a] price to be fixed by the seller
or by the buycer means a price for him to fix in good faith.” Similarly, output and
requirements contracts have been saved from the concern that onc party is at the
mercy of the other party’s assertion of its output or requirements by New York UCC
Section 2-306(1) (“A term which measures the quantity by the output of the scller or
the requirements of the buyer means such actual output or requirements as may occur
in good faith, except that no quantity unreasonably disproportionate to any stated
estimate or in the absence of a stated estimate to any normal or otherwise comparable
prior output or requiremcnts may be tendered or demanded”).

In sum, the existence of thc implied covenant of good faith and fair dealing not only
constrains bad faith conduct by parties to a contract but also, by imposing that
constraint, relieves pressure to save the other party from what might otherwise seem
to be a one-sided arrangement.

If compliance with the covenant is raised as an issue in this case, the burden of
persuasion will be on the party that asserts lack of compliance. 7ractebel Energy
Marketing, Inc. v. AEP Power Murketing, Inc., 487 F.3d, 89 (2d Cir. 2007) (“[S]ince
there is a presumption that all parties act in good faith, the burden of proving a breach
of the covenant of good faith and fair dealing is on the person asserting the absence of
good faith™),
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Importantly, the implied covenant of good faith and fair dealing does not impose a
duty on a party to act othcrwise than in its own interests. See, e.g., M/A-Comn Security
Corp. v. Galesi 904 F.2d 134, 136 (“thc implicd covenant does not extend so far as to
undermine a party's general right to act on its own interests in a way that may
incidentally lesscn the other party's anticipated fruits from the contract™) (internal
citations omitted); see also Thyroff v. Nationwide Mut. Ins. Co., 460 F.3d 400, 408
(2006).

What principles of New York law are relevant when construing the term “relevant
payee” when used in the context of the ferm “Default Rate” in the ISDA Master
Agreement

The answer to this question is determincd by a combination of New York statutory
law governing assignment of rights to payment and New York common law principles
of contract interpretation.  As the analysis below demonstrates, the statutory law
governing assignment of rights to payment supplants older general aphorisms about
the effect of assignments and makes it clear that the meaning of the term “rclevant
payee” will be detcrmined by general principles of contract interpretation and is not
limited by the law of assignments.

The New York law of assignments determines, inter alia, the rights of an assignee of
a right to payment. New York law is very supportive of the assignment of such rights,
providing a broad rule of assignability and precise rules about the effect of
assignment.  With respect to assignability, New York General Obligations Law
Section 13-101 provides that “Any claim or demand can be transferred [except for
three situations not germanc to this case).”

With respect to the effect of an assignment of a party’s right to payment under the
ISDA Master Agreements, the controlling authority is Article 9 of the New York
UCC. It is well known that Articlc 9 governs transactions in which a security interest
in personal property securcs an obligation such as the repayment of a loan, but the
scope of Article 9 is broader. Article 9 also governs the outright sale of four types of
payment rights: “accounts,” “chattel paper,” “payment intangibles,” and “promissory
notes.” New York UCC Section 9-109(a)(3). In this case, the rights acquired by way
of assignment are “payment intangibles” as that term is defined in New York UCC
Section 9-102(a)(61). Further, because the assignees (as well as the intervening
transferees, il any, from the original counterpartics of LBIE) bought these payment
rights, the transaction by which they were acquired was a salc of payment intangibles
and, thus, within the scope of Article 9 of the New York UCC.

As to the effect of the sale of these payment intangibles to the assignecs, it is
frequently stated that an assignee of rights “stands in the shoes” of the assignor of
those rights and has no greater rights than the assignor. The phrase that an assignee
“stands in the shoes” of the assignor works as a loosc aphorism, and is sufficient in
some contexts, but it is not a precise statement of a legal rule. For a precise statement
of the rights acquired by the assignee we must turn to the provisions of Article 9 of
the New York UCC. In particular, New York UCC Section 9-404(a) states that....
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Unless an account debtor has madc an enforccable agreement not to assert
defenses or claims, and subject to subsections (b) through (e), the rights of an
assignee are subject to:

(1) all terms of the agreement between the account debtor and assignor
and any defense or claim in rccoupment arising from the transaction
that gavc rise to the contract; and

(2) any other defense or claim of the account debtor against the
assignor which accrucs before the account debtor receives a
notification of the assignment authenticated by the assignor or the
assignece.

Examination of this statute reveals that, under UCC Section 9-404(a), “standing in the
shocs” of the assignor (to use the mctaphor of the common aphorism) has three
elements: (i) the assignee is subject to all of the terms of thc agreement betwecn the
assignor and the account debtor; (ii) the assignee is subject to defenses and claims in
recoupment that arise under the samc transaction that gave rise to the payment
intangible; and (iii) the assignec is subject to any unrelated claims or defenses of
assignor that arose before the account debtor received a notice of the assignment.
Thus, the aphorism that the assignee “stands in thc shoes” of the assignor must be
understood as shorthand for the assigncc being bound to the same contract as the
assignor and being subject not only to defenses on the contract but also to unrelated
claims of the assignor that arisc before the account debtor is given notice of the
assignment. :

There is no issue here as to “dcfenses” and “claims” referred to in clauses (ii) and (iii)
of UCC Section 9-404(a). Accordingly, under clause (i), the mattcr of whether the
default interest rate mandated in the contracts in question is to be measured by the
cost of funding of the original counterparty or by the cost of funding of the non-
defaulting party’s assignee or other successor is determined by “all of the terms of the
agreement  between the account debtor [LBIE] and assignor ([the original
counterparties]” — in other words, the ISDA Master Agrcements. Accordingly, it is
the ISDA Master Agrcements themselves, rather than any limitation imposed by the
law of assignments of payment rights, that determines whether the “relevant payce” is
the original counterparty or, rather, the current holder of the rights in question — the
members of the Scnior Creditor Group.

Thus, the New York UCC refers the matter to be resolved by general principles of
contract interpretation. In his report, Mr. Smith stated that a New York court would
be likely to find that the authorities he cited for the proposition that an assignee
“stands in the shoes” of its assignor weigh against a construction of “relevant payee”
that would enable an assignee to obtain a higher intercst rate than its assignor. For the
reasons set out in this report, however, | disagree with Mr. Smith’s statement insofar
as it suggests that the New York law of assignments determines or suggests the
answer to the interpretive question. As noted above, under New York law the
assignec’s rights are subject to the terms of the assigned contract, and the law of
assignments takes no position as to the proper interprctation of that contract.
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When the terms of the assigned contract are applied in the context of enforcement of
remedial provisions of that contract by the assignee, it is not the case that those terms
will invariably generate the same mcasure of recovery as when applicd in the context
of enforcement by the assignor. For example, loan contracts routinely provide that
(notwithstanding thc so-called “American rule” for atiorneys’ fees) a defaulting
borrower must pay attorncys’ fees incurred in collection from the borrower in the
cvent of the borrower’s default. In such a case, if the borrower defaults and an
assignee to whom the lender’s rights have been assigned hires attorneys and institutes
collection of the loan, are the attorneys’ fees owed to the assignee determined by
somehow hypothetically ascertaining the fees that would have been charged by the
lender/assignor’s hypothetical attorneys? 1 have ncver seen that argument made, and
Judicial decisions involving recovery of attorneys’ fees in the context of collection by
an assignce do not even suggest that the fee recovery would be so limited (or that it
would requirc proof of such facts as the hypothetical fees of the assignor’s
hypothetical attorneys). Sce, e.g., Pravin Banker Associates, LTD v. Banco Popular
del Peru, 912 F.Supp. 77 (S.D.N.Y 1996) (dispute as to attorneys’ fces owed by
obligor to assignce of original lender pursuant to an attorneys’ fee clause in loan
agreement; the court’s analysis assumes that the fees are to be determined by the
assignee’s cost of legal representation and neither party suggested that the fees be
measured by the amount that would have bcen spent by the original lender).
Similarly, in Starobin v. Randolph Computer Corp., 689 F. Supp. 323 (S.D.N.Y.
1988), the contract in question called for a lessce to indemnify a lessor for attorneys’
fees. An assignecc of the lessor sought recovery for attorneys’ fees, and the court
concluded that, inasmuch as the contract provided that it was assignable, the lessce
was liable under that clause. The court stated that “[the original lessor] transferred to
BanCal its right to indemnification from ISC [the lessee], and ISC must indemnify
BanCal for all of its expenditures arising out of this litigation”. Id. at 329.

The recovery of the assignee’s attorncys’ fees (rather than the hypothetical attorncys’
fees of the assignor) is accepted elsewhere as well. See, e.g., Essex Ins. Co. v. Five
Star Dye House, Inc., 137 P.3d 192 (Cal. 2006) (assignec of an insured who was
injured by the bad faith conduct of his insurer, thus entitling insured to attorneys’ fees
incurred to obtain policy benefits, stands in the shoes of its assignor and is entitled to
recover the assignee’s attorneys’ fees) and Searles Valley Minerals Operations, Inc. v.
Ralph M. Parson Service Co., 120 Cal.Rptr.3d 487 (Cal. Ct. App. 2011) (applying
Essex to contractual indemnity claim and holding that assignce from indemnitee
stands in the shoes of indemnitec and can recover the assignee’s attorneys’ fees).

The opinions of the courts in Essex and Searles describc the California law of
assigninents in very similar terms to the descriptions in New York cases, including
references to the aphorism of standing in the shoes of the assignor. [ belicve that New
York courts would have decided these cases the same way.

The right to attorneys’ fees for enforcing one’s rights and the right to post-default
intcrest are similar in that they do not constitute elements of the defaulting party’s
satisfaction of its primary performance obligations under the contract but, rather, exist
as remedial provisions to make the non-defaulting party whole in light of the negative
consequences of the other party’s default.

Referring back to the language in New York UCC Section 9-404(a)(1), a court’s task
in resolving this issue is identification and interpretation of the “terms of the
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agreement between the account debtor and assignor” in accordance with the principles
identificd above. The resolution is not determined by the application of aphorisms
about the effect of assignment.

What principles of New York law are relevant when construing the term “cost
(without proof or evidence of actual cost) to the relevant payee (as certified by it) if
it were to fund or of funding the relevant armount”

I have been asked to consider the application of New York law to the contractual
provision that references “cost (without proof or evidence of actual cost) o the
relcvant payec (as certified by it) if it were to fund or of funding the rclevant amount.”

There are two overlapping, but distinct, aspects to this question. One aspect is the
meaning of that portion of the language rcferring to the standards applicable to
certification by the relevant payee of the cost, without proof or evidencc of actual
cost. The second aspect relatcs to the mcaning of “cost ... il it were to fund or of
funding.”

With respect to standards for certification, the strong freedom of contract principles
under New York law, described in paragraph 25, supra, under which the task of New
York courts is to enforce the agreemcnt of the parties rather than to reform it, should
be recalled. See, e.g., Grace v. Nappa, 46 N.Y.2d 560, 565, (1979) (“Generally,
parties to the sale of real property, like signatories of any agrecmcent, are free to tailor
their contract to meet their particular needs and to include or exclude those provisions
which they choose. Absent some indicia of fraud or other circumstances warranting
equitable intervention, it is the duty of a court to enforcc rather than reform the
bargain struck.”); Breed v. Ins. Co. of N. Am., 46 N.Y.2d at 355 (“This Court may not
make or vary the contract ... to accomplish its notions of abstract justice or moral
obligation.”) As stated previously, the import of this principle is that a court will strive
to enforce the bargain made by the parties, especially in an arm’s length transaction
involving sophisticated partics represented by counsel, rather than reform it merely
becausc a court concludes that a parly was improvident in agreeing to its terms.

The freedom of contract principle was itself sufficient for the United States District
Court for the Southern District of New York when, applying New York law to a
challenge to an interest determination based on the same contractual language that is
the subject of this dispute, to statc that “this argument, however, ignores the fact that
the ISDA explicitly precludes an issue of fact contest with regard to the proper default
rate with the phrases “without proof or evidence of any actual cost” and “as certified
by it.” ISDA, § 14(d), at 14. Under New York law, the only possible routc to avoid
enforcement of this clause in the contract would be to suggest bad faith, fraud, gross
ncgligence or contravention of public policy, which LBSF does not do.” Finance One
Public Co. Ltd. v. Lehman Brothers Special Financing, Inc., 2003 WL 21638214 at *2
(S.D.N.Y. 2003). (For the reasons stated in footnote 1, supra, | do not minimize the
practical precedential value of the Finance One opinion on the grounds suggested in
paragraph 38 of the Smith Report.)

There does not appear to be an issue here with respect to fraud, gross ncgligence, or
contravention of public policy, so the only relevant limitation rclates to the implied
covenant of good faith and fair dealing (referred to in shorthand form by the Finance
One court as “bad faith™). Application of the duty of good faith and fair dealing
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would not, however, involve the court substituting its judgment of an appropriate
procedure for determining default interest for that of the enforcing creditors. Rather,
it would mean that if LBIE were able to demonstrate that the certifications were not
made in good faith (within the meaning of that duty developed in New York cases)
those certifications would not stand. Such a demonstration would require more than a
difference of opinion or a competing calculation. Rather, it would require a
demonstration that the cnforcing creditors’ calculation and certification did not meet
the standard of good faith and fair dcaling. (For the meaning of the obligation of good
faith and fair dealing, see paragraphs 38-46, supra.)

As noted previously the burden of persuasion with respect to good faith is on the party
sceking to demonstrate that the other party has not acted consistently with the implied
covenant,

In this regard, it should be noted that, unlike contracts that give a party the discretion
to decide whether to takc a particular action, the contractual language at issue here
could be understood as language that does not confer such discretion on the non-
defaulting party. Rather, it asks that party to makc a factual determination. and
provides a degree of deference (“without proof or evidence of actual cost™) to that
determination. Accordingly, if a New York court sees this contract as onc that does
not confer discretion of the sort at issuc in Dalton and similar cases, the court would
likely conclude that the gloss added to the “good faith” standard by Dalton is, by its
terms, inapplicable to this contract. In that case, only the general standard of good
faith and fair dealing would apply without any additional increment related to the
exercise of discretion.

Similarly, principles of New York law under which a court will rewrite the precise
language of the partics’ contract to bring about a differcnt result than would result
from application of that language arc limited to situations “where some absurdity has
been identified or the contract would otherwise be unenforceable either in whole or in
part.”” Jade Realty LLC v Citigroup Commercial Mige. Trust 2005-EMG, 20 N.Y 3d
881, 884 (2012). (Sce also the dissenting opinion of Judge Smith, concluding, instcad,
that doctrines allowing the correction of clear drafting errors should have been
applied, and indicating that, had he been on the court, he would have likely disscnted
in a case on which the opinion of the court relies as well as another case).

In light of New York precedents, I believe that a New York court would likely apply
the certification clause as written, subject only to the implied covenant of good faith
and fair dealing.

Insofar as paragraph 36 of the Smith Report suggests that the implied covenant of
good faith and fair dealing can be violated by conduct that does not violate the
standard explained in cases such as 571 W, 232nd Owners Corp, Stevens v. Publicis,
and Dalton, 1 disagree. Certainly, New York contract and commercial law contains
many doctrines under which particular actions of a party are constrained to a narrower
range than simply acting in good faith, such as requirements of commercial
reasonableness or the like. When doctrines that set such a higher standard apply, they
are, of course, governing. See, e.g., New York UCC Section 9-610(b) (“Every aspect
of a disposition of collateral, including the method, manner, time, place, and other
terms, must be commercially reasonable”); New York UCC Section 2-306(2) (“A
lawful agreement by either the sellcr or the buyer for exclusive dealing in the kind of
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goods concerned imposes unless otherwise agreed an obligation by the seller to use
best efforts 1o supply the goods and by the buyer to use best cflorts to promote their
sale”). But [ am not aware of any doctrine of New York contract law applicable to the
matters at issue in this casc that constrains the parties’ actions by reference to an
additional and more stringent standard, such as an objective test of commercial
reasonableness, that applies cven to actions taken in good faith as that term is
understood in New York law.

As for the meaning of “cost ... if it were to fund or of funding,” it is my
understanding that there is no assertion that the phrase in question is a term with a
particular meaning based on market practice (a “usage of trade” or “custom and
usage” as it might be put under New York law). Thus, the phrase must be given
meaning by application of general principles of contract interpretation described in
paragraphs 26-30, supra.

In interpreting the phrase in question in its context, it should be noted that the practice
of charging a different (typically higher) interest rate after default of a financial
obligation is understood as reflecting the higher post-default risk to the creditor. See,
e.g., In re 785 Partners LLC, 470 B.R. 126, 131 (Bankr. S.DN.Y. 2012) (“A higher
default interest rate reflects the allocation of risk as part of the bargain struck between
the parties ....") Accordingly, it is a rcmedial provision of sorts, and should be
interpreted in that context, bearing in mind that any potential for abuse by the
enforcing party in asserting a “cost ... to fund or of funding” is, of course, limited by
the covenant of good faith and fair dealing.

STATEMENT REGARDING THE EXPERT’S DUTY TO THE COUR'T

I have understood that T owe an overriding duty to the court o assist the court by
providing objective, unbiased opinions within the areas of my expertise and that 1
should not assume the role of an advocate on behalf of the party from whom 1 receive
instructions.

STATEMENT OF TRUTH

| confirm that I have made clear which tacts and matters referred to in this report are
within my own knowledge and which are not. Those that are within my own
knowledge 1 confirm to be true. The opinions I have expressed represent my true and
complete professional opinions on the matters to which they refer.

adr e

Neil B, Cohen
Dated: ju\,\_\ 1\'\ { 7‘\0 iS -
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ROPES & GRAY
5 NEW STREET SQUARE

LONDON EC4A 3BF

UNITED KINGDOM
WWW.ROPESGRAY.COM

30 June 2015

Professor Neil Cohen

Jeffrey D. Forchelli Professor of Law
Brooklyn Law School

250 Joralemon Street

Brooklyn, New York 11201

Dear Professor Cohen
Lehman Brothers Waterfall Application (No. 7942 of 2008) (the “Waterfall 11 Proceedings™)

We are sending this letter on behalf of CVI GVF (Lux) Master Sarl, Hutchinson Investors, LLC and
Burlington Loan Management Limited (together and with their relevant affiliates, the Senior Creditor
Group). Its contents have been approved by their respective legal advisers (Freshfields Bruckhaus Deringer
LLP, ourselves and Schulte Roth & Zabel International LLP). The Senior Creditor Group has authorised us
to enter into this letter on their behalf, and we are authorised to bind the Senior Creditor Group to this letter,

The Senior Creditor Group would like to instruct you to act as an expert witness with respect to relevant
matters of New York law in the Waterfall 11 Proceedings. The Waterfall 11 Proceedings are currently on foot
in the Chancery Division of the High Court of Justice of Lngland and Wales (thc “Court™) before Mr.
Justice David Richards. This letter sets out the terms of your appointment (should you choose to accept
them), contains your instructions and highlights your duties. Please read it carefully as it contains important
information and then sign and return a copy to us indicating your agreement to its terms. Please be aware
that we do not act as your legal representative, nor does any legal adviser to any member of the Senior
Creditor Group.

1. NATURE OF APPOINTMENT

1.1 Although you are instructed by the Senior Creditor Group as an expert witness, your overriding duty
as an expert is to help the Court with matters within your expertise, and not to act as an advocate for
the Senior Creditor Group. As outlined further in this letter, this means you must act with objectivity
and independence in carrying out your instructions and are required to comply with the relevant
provisions of the English Civil Procedure Rules (known as the CPR).

1.2 We enclose a copy of Part 35 of the CPR (CPR 35) and its companion Practice Dircction (PD 35)
together with a copy of the Guidance for the Instruction of Experts in Civil Claims 2014 produced by
the Civil Justice Council (Guidance), which we hope you will find helpful in preparing your report.
As much of this may bc unfamiliar to you, please let us know if you do not understand any of these

materials.
2. YOUR OBLIGATIONS AS AN EXPERT

2.1 By signing a copy of this letter you also agree that:
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you are representing that you have the relevant qualifications and experience to provide
expert evidence in relation to this matter (if this is not the case please let us know
immediately);

you will use rcasonable skill and care when carrying out your instructions;

when instructed to report to the Court, you will do so in compliance with the relevant
requirements of the CPR and within any agreed time limit;

when ordered to meet with an expert for an opposing party, you will conduct such meeting
in accordance with the CPR;

you will deal with written questions from an opposing party on any report you write within
any time limit set by the court, any replies to such questions form part of your report or a
supplemental report (as applicable);

you will deal with all other matters promptly and, where appropriatc, within any time limits
agreed by us or set by the Court;

unless othcrwisc agreed, you will prepare a report at a cost proportionate to the sums in
issue;

you will make yourself available for court hearings, conferences and other meetings;

you will preserve the confidentiality of all information supplicd to you by us or by any
member of the Senior Creditor Group or their legal advisers (including information supplied
to you before the date of this letter) except to the extent that they are included in your final
report(s);

you have no conflict of interest in acting as an expert appointed by any member of the
Senior Creditor Group in this matter (if and when further parties become involved in the
dispute, we will inform you and you should confirm again (if applicable) that you do not
have a conflict of interest);

you will assist us in identifying the issues which need to be addressed;

if required, you will participate in a discussion between you and the expert for Wentworth
(and if applicable, the expert for the Administrators) to identify and discuss the expert issucs
in the proceedings; and where possible, reach agrced opinion on thosc issucs;

ifrequired, you will contribute to an experts’ joint statement; and

if directed by the Court you will give evidence in court concurrently with the expert for
Wentworth (and if applicable, the expert for the Administrators) in accordance with
CPR 35.12.

If you consider that you need further direction from the Court to assist you with carrying out your
functions as an expert, you may file a written request with the Court for directions. 1f you intend to
file a request for directions, please discuss this with us as soon as possible.

If you think that your obligations and dutics as an expert under the CPR conflict with these
instructions, you may consider withdrawing from your role as an cxpert in these proceedings. If you
are considering withdrawing from your role as an expert, please discuss this with us immecdiately.
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If you do not comply with any of your obligations under the CPR, you could be faced with personal
sanctions against you. These are described in the Guidance and we recommend you make yoursclf
familiar with them.

COMPENSATION

We will agree with you the terms on which you will be compensated by the Scnior Creditor Group in
respect of your role as an expert witness.

You will provide us with an estimate of your fees and expenscs if such an estimate is requested by
the Court. You should be aware that the Court may limit the amount you are to be paid by reference
to any cstimate you give. It is important that you review your estimatc regularly. If it seems likely
that you may exceed your cstimate, please let us know as soon as you become aware of this, and we
will pass this information on to the Senior Creditor Group and, if necessary, the Court.

You should be aware of the overriding objective of the CPR that courts deal with cases justly and
that you are under an obligation to assist the court in this respect. This includes dealing with cases
proportionately (kceping the work and costs in proportion to the value and importance of the case to
the parties), expeditiously and fairly.

INSTRUCTIONS
Background to the matter

We sct out below a bricf summary of the context and procedural history of the Waterfall 11
Proceedings, the parties involved and the basis on which issues of New York law arise.

Procedural History

The Waterfall II Proceedings take the form of an application to the English court by the
administrators (Administrators) of Lehman Brothers International (Furope) (LBIE) on a number of
questions that impact on the nature and cxtent of creditors’ entitlements to distributions of the
surplus funds in LBIE’s estate now that distributions on ordinary unsecured creditors’ provable debts
have been made in full, in an amount equal to the provablc total of the unsubordinated claims,

LBIE, an English unlimited liability company, was the English operating entity of the Lehman
Brothers group. It was placed into administration proceedings by the Court under the Insolvency
Act 1986 on 15 Septecmber 2008. Since then thc Administrators (partners of
PricewaterhouseCoopers) have been engaged in, among other things, rcalising LBIE’s assets for the
benefit of its unsecured creditors and making distributions to them in the form of dividends on their
claims. As of April 2014, distributions on all of the preferential and ordinary (i.e., unsubordinated)
claims in the estate had cither been made in full, in an amount equal to the provable total, or reserved
for in full, and the Administrators have advised that there remains a substantial amount of funds
(currently estimated at £6 — 7.5 billion) in the LBIE estate aftcr scttlement of such claims.

Rule 2.88(7) of the Insolvency Rules 1986 provides that the Administrators must first apply any
surplus after the payment of all provable debts in the payment of post-petition interest on such debits.
Rulc 2.88(9) provides that the rate of post-petition interest due is the greater of the Judgments Act
rate (8% simple) and thc rate applicable to the relevant debt apart from the administration. Thus,
rule 2.88(9) envisages that certain creditors may be entitled to a rate of greater than 8% simple if
they can establish that they would have earned such higher rate on their debt absent the
administration (c.g. under the contract giving risc to the debt).
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In early 2013, the Administrators brought an application (the “Waterfall 1 Proceedings™) seeking to
determine the relative ranking of (i) the claims of prefercntial and ordinary unsecured creditors to
post-petition interest under rule 2.88(7) and (ii) a substantial subordinated debt claim owed to
LBIE’s primary sharcholder, LB Holdings Intermediate 2 Limited (in administration) (“L.LBHI2").
The Court ruled in a judgment handed down in March 2014 that the subordinated debt ranked behind
claims to post-petition interest. The Court also ruled that creditors with underlying foreign currency
claims who had not been paid in full in the relevant currency as a result of the mandatory conversion
of their claims to sterling for the purposes of proof (and the subsequent depreciation of sterling
against the relevant currency) were entitled to recover the balance from LBIE, and that such claims
(“currency conversion claims”) ranked behind post-petition interest but before the subordinated debt.
The Court also ruled that LBIE’s shareholders had a liability to make good any shortfall in the
settlement of post-petition interest and currency conversion claims owed to ordinary unsecured
creditors, and that no distribution on the subordinated debt (and thereafter to LBIE’s sharcholders)
could be made until such claims were settled in full. Such rulings were upheld by the Court of
Appeal in a judgment handed down in May 2015. LBIE’s sharcholders have sought leave to appeal
to the Supreme Court with respect to that decision.

Assuming such leave is not granted or the Waterfall I rulings arc otherwise upheld, thc
Administrators’ obligation will be to apply the surplus in payment first of the post-pctition interest
entitlements of preferential and ordinary unsccured creditors.

The Waterfall 11 Proccedings were commenced by the Administrators in June 2014 secking
determination by the Court of a serics of issues relating to the calculation of post-petition intercst
entitlements and currency conversion claims, and whether such claims had been partly or wholly
released by creditors as a result of stipulations entered into with the Administrators.

Given the number of issues requiring resolution, the Waterfall 11 application was divided into three
parts (Parts A, B and C) to be heard separately. Part A (which primarily concerned the proper
interpretation of rule 2.88) was lieard in February 2015 and Part B (which primarily concerned
questions relating to thc potential release of claims) was heard in May 2015, and judgments are
anticipated in respect of those hearings shortly, As detailed further below, Part C is scheduled to be
heard in November 2015, and it is to that Part that these instructions relate.

Part C concerns, in essence, the interpretation and cffect of the default interest provisions of certain
standard form master agreements entered into by LBIE with creditors. As detaijled further below,
such agreements included 1992 and 2002 ISDA Master Agreements entered into under New York
law, and it is to the Part C issues relating to such Agreements that thesc instructions relate.

The Parties to Waterfall 11

The parties to the Waterfall 11 Proceedings are:
(a) the Administrators (advised by Linklaters LLP), as applicants;

(b) Burlington Loan Management Limited, part of the DK group (Burlington) (advised by
Schulte, Roth & Zabel);

(©) CVI GVF (LUX) Masters SARL, part of the CarVal group (CVI) (advised by Freshfields
Bruckhaus Deringer LLP);

(d) Hutchinson Investors, LL.C, part of the Baupost group (Hutchinson) (advised by Ropes &
Gray International LLP);
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(e) Wentworth Sons Sub-Debt SARL, a joint venture comprising the US parent company
Lehman Brothers Holdings Inc., LBIE’s primary shareholder entity LBHI2 and the hedge
funds King Strect and Elliott (Wentworth) (advised by Kirkland & Ellis LLP);

® York Global Finance BDH LLC (York) (advised by Michelmores LP); and
(g) Goldman Sachs International (GSI) (advised by Cleary Gotlieb Steen & 1lamilton LLP),

As mentioned above, Burlington, CVI and Hutchinson are together referred to as the “Senior
Creditor Group” because they each hold material ordinary unsecured claims in the LBIE estate and
are cooperating together to advance arguments that are in their mutual interests and those of
similarly situated ordinary unsccured creditors (although not in any formal representative capacity).
Such arguments include those that would maximise claims to post-petition interest in respect of
claims bascd on default interest provisions in master agreements.

In this respect, the members of the Senior Creditor Group each own material claims arising under
swaps with LBIE documented under English law-governed and New York law-governed 1992 and
2002 ISDA Master Agreements, (Certain of them also hold claims arising under French law
governed I'BF Master Agreements, AFB Master Agreements, AFTB Master Agreements and AFTI
Master Agreements and German law-governed German Master Agreements, which give rise to
separate issues on which other experts are instructed.)

In late 2013, Wentworth announced that it had, through a joint venture with LBHI2 and its ultimate
parent Lehman Brothers Holdings, Inc., acquired substantial economic interests in the subordinated
debt owed by LBIL to LBHI2 and LBHI2’s equity interests in LBIE. It is thereforc arguing for
positions that will minimise claims to post-petition intcrest (as well as currency conversion claims)
so that more of the surplus will flow to the subordinated debt and equity. Wentworth’s interests are
thus dircctly adverse to those of the Scnior Creditor Group. It has instructed former New York
Court of Appeals Judge Robert Smith as an expert witness in respect of matters of New York law.

In the light of position papers filed to date, it is expected that the Senior Creditor Group and
Wentworth will respectively present full arguments on the issues arising in Part C. By contrast, the
Administrators have to datc taken limited positions in relation to such issues, on the basis that they
consider that relevant arguments will be advanced by either the Senior Creditor Group or
Wentworth. They have however reserved the right to make arguments of their own, and to instruct
expert witnesses (including in respect of New York law) if they consider it appropriate to do so.

It is also expccted that GSI will present arguments on certain of the Part C issues, as GSI (which is
also a creditor of LBIE in respect of swaps documented under an ISDA Master Agrcement) was
joined to the proceedings by order of the Court on 23 June 2015 and granted permission to
participate with respect to Issues 11-14 and 27 on the same procedural timetable as the Senior
Creditor Group. However, its right to participate is expressly limited to the submission of evidence
and the making of arguments which do not duplicate those made by the Scnior Creditor Group.

York has a special interest in Part A issues as an ordinary unsecured creditor in respect of a certain
claim, and is not expected to take part in the Part C hearing.



The ISDA Issues

4.17  Issues 10 - 16 and 18' of the Waterfall 11 Proceedings concern the default interest provisions of the
1992 and 2002 ISDA Master Agreements, and implicitly seek the determination of such issues under
English law.

4.18  As per the Application, Issues 10 - 16 and 18 concern:

(a) Whether, on the true construction of the term “Default Ratc” as it appears in the ISDA
Master Agreement, the “relevant payee” refers to LBIE’s contractual counterparty or to a
third party to whom LBIE’s contractual counterparty has transferred (by assignment or
otherwisc) its rights under the ISDA Master Agreement (Issue 10).

(b) Whether the meaning that should be given to the expression “cost (without proof or evidence
of any actual cost) to the relevant payee (as certified by it) if it were to fund or of funding the
relevant amount” is capable of including;

(i) The actual or asserted cost to the relevant payee to fund or of funding the relevant
amount by borrowing the relevant amount; and/or

(ii) The actual or asserted average cost to the relevant payee of raising money to fund or
of funding all its assets by whatever means, including any cost of raising shareholder
funding; and/or

(iii)  The actual or asserted cost to the relevant payee to fund or of funding and/or
carrying on its balance sheet an asset and/or of any profits and/or losses incurred in
relation to the value of the asset, including any impact on the cost of its borrowings
and/or its equity capital in light of the nature and riskiness of that asset; and/or

(iv)  The actual or asserted cost to the relevant payee to fund or of funding a claim
against LBIE (Issue 11).

(c) If and to the cxtent that the “cost (without proof or evidence of any actual cost) to the
relevant payee (as certified by it) if it were to fund ... the relevant amount” includes a cost of

borrowing:

(i) Should such borrowing be assumed to have recourse solely to the relevant payec’s
claim against LBIE or to the rest of the relevant payee’s unencumbered assets?

(ii) If the latter, should the cost of funding include the incrcmental cost to the relevant
payce of incurring additional debt against its existing asset base or should it include
the weighted average cost on all of its borrowings?

(i)  Should such cost include any impact on the cost of the relevant payee’s cquity
capital attributable to such borrowing?

(iv) Is the cost to be calculated based on obtaining: (i) Overnight funding; or (ii) Term
funding to match the duration of the claim to be funded; or (iii) Funding for some
other duration? (Issue 12).

(d) Whether the “cost (without proof or evidence of any actual cost) to the relevant payee (as
certified by it) if it were to fund or of funding the relevant amount)” should be calculated: (i)
by referencc to the relevant payee’s circumstances on a particular date; or (ii) on a

' The oniginal Issuc 17 has now been deleted,
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fluctuating basis taking into account any changes in the relevant circumstances (and if so,
whether the benefit of hindsight applies when taking into account such changes), in each
case, whether or not taking into account relevant market conditions (Issue 13).

Whether a rclevant payec’s certification of its costs of funding for the purposes of applying
the “Default Rate” is conclusive and, if not, to what it is subject. In particular whether, in
order for a payee’s certification to be deemed conclusive, a relevant creditor is under any
duty to act: (i) reasonably; (ii) in good faith and not capriciously or irrationally; or (iii)
otherwise than in its own interests (Issue 14).

If the answer to Issue 14 is that the relcvant payec’s certification of its costs of funding is not
conclusive and one of the requirements (i) to (iii) set out in that question applies, where does
the burden of proof lie in establishing, and what is required to demonstrate, that a relevant
payec has or has not met such requirement? (Issue 15).

Whether only the relevant payce (in accordance with the meaning of such term determined
pursuant to Issue 10), or another party (whether authorised by the relevant payee or not) can
provide certification of the cost of funding and, if the former, what the position should be if
the relevant payee is not capable of providing such certification (for example because it has
been wound up or dissolved) (Issue 16).

Whether the power of a party under section 7(b) of the 1992 form ISDA Master Agreement
to transfer any amount payable to it from a Defaulting Party undcr Section 6(c) without the
prior written consent of that party included the power to transfer any contractual right to
intcerest under that agreement (Issue 18).

The requirement for New York law expert evidence

Issue 19 asks whether the answers to Issues 10 - 16 and 18 would be decided any differently as a
matter of New York law.

On 9 March 2015, the Court made an order that the Senior Creditor Group, Wentworth and the
Administrators (if so advised) cach be permitted to rely on expert evidence of New York Law for the
purposes of assisting the Court in determining Issuc 19 (the 9 March Order).

The Court further ordered that in preparing a report in relation to 1ssue 19, an expert on matters of
New York law should consider the following:

(a)

(b)

What principles of New York law are relevant when construing:

(i) The following expressions when used in the context of the term “Default Rate” in
the ISDA Master Agreement:

(A) “relevant payee”; and

B) “cost (without proof or evidence of actual cost) to the relevant payee (as
certified by it) if it were to fund or of funding the relevant amount”; and

(ii) Sections 6(d)(ii) and 7(b) of the 1992 ISDA Master Agreement?

In construing a commercial document that contains standardised terms such as the ISDA
Master Agrecement, in what circumstances, if any, would a New York court consider market
practice or understanding (and, if so, how, would “market” be defined) concerning the
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transaction so documented, and what significance would a New York court ascribe to the
market practice or understanding?

(c) What principles of New York law would a New York court apply to determine whether or
not a practice is a market practice or an understanding is a market understanding?

(d) What principles of New York law are relevant when considering;

(i) Whether a relevant payee’s certification of its cost of funding for the purposes of
applying the “Default Rate” is conclusive;

(ii) If not, under what circumstances and on what bases can the Dcfaulting Party
challenge the relevant payee’s certification of its cost of funding;

(iii)  How the cost of funding should be established in the event that the certifying party’s
certification is successfully challenged; and

(iv)  In the event the relevant payee is not capable of providing or does not provide
certification, who is entitled to provide certification of the cost of funding?

Due to a change in Wentworth’s position, questions (b) and (c) listed above are no longer relevant,
as Wentworth is no longer running an argument that the phrase “cost of funding” has a particular
market or trade usage. Accordingly, you will not be required to address such questions.

As you will note, it is not envisaged (notwithstanding the way Issue 19 is phrased) that expert
evidence will be given as to relevant differences between New York law and English law. Rather, it
is cnvisaged that expert evidence will be given on the relevant principles of New York law so that
thc Court can determinc whether the application of such principles gives rise to any difference in
result relative to the application of English law.

Consistent with the proper ambit of expert cvidence as to foreign law on matters of contractual
interpretation, it is envisaged that any evidence should identify relevant principles of New York law
and the ways in which such principles are engaged having regard to the issues of interpretation in
question, rather than constitute reasoned opinion evidence as to the answers to such issues of
interpretation under New York law.

A copy of the 9 March Order is included in Annex V to this letter, and the questions outlined above
can be found at Schedule B. Paragraphs 11 — 18 of the 9 March Order set out a timetable in respect
of expert cvidence of New York law to which the parties and their expert witnesses must adhere.
This timetable is described al paragraph 4.29 below.

Documents provided
We enclose the following documents 1o assist you in respect of these instructions:

(a) the Waterfall 11 application, filed with the High Court of Justice on 12 June 2014 and the
revised application dated 13 May 2015 (provided in Annex I);

(b) the ninth witness statement of Tony Lomas, one of the Administrators, which sets out the
background to the Application as well as the issucs regarding the construction of Rule 2.88
of the Insolvency Rules 1986 (see paragraph 40 ff) (provided in Annex II);

() the position papers of (i) the Senior Creditor Group and (ii) Wentworth and the revised
position paper of Wentworth (provided in Annex I1I). Neither York nor the Administrators
currently adopts any position on Issues 10 —~ 18, so accordingly we have not provided the
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position papers prepared by those partics, and GSI’s position paper on issucs 10 — 14 and 27
is not yet available (it has until 24 July to file it);

the reply position papers of (i) the Senior Creditor Group and (ii) Wentworth (provided in
Annex 1V);

the 9 March Order (provided in Annex V);

a copy of each of the (i) 1987 Interest Rate and Currency Exchange Agreement; (ii) 1987
ISDA Interest Rate Swap Agrcement; (iii) 1987 User’s Guide to the Standard Form
Agreements; (iv) 1992 ISDA Master Agreement; (v) 1992 ISDA User’s Guide to the Master
Agreement; (vi) 2002 1SDA Master Agreement; and (vii) 2002 1SDA User’s Guide to the
Master Agreement (cach provided in Annex V1); and

a copy of the expert opinion of Robert S. Smith as to matters of New York law, filed and
served by Wentworth on 26 June 2015 (provided in Annex VII).

Please let us know if you have any questions in respect of thesc documents, or require any additional
information.

Qutline of expert process and scope of work

A typical court process for cxpert witness evidence involves the following steps:

(a)

(b)
(c)

(d)
(®
0]
(8

drafting and exchange of expert reports (which, as dctailed further below, will happen
sequentially in this instance, with Wentworth having gone first);

review of expert evidence served by the other parties;

drafting of expert reply reports which respond to issues raised by the other parties’ expert
witnesses in their first reports;

meeting of the partics’ expert witnesses;
joint statements by the parties” expert witnesses;
drafting of a supplemental report by each party’s expert witnesses if necessary; and

attendance at the court hearing.

In these proceedings, the following timetable has been set down by the Court:

(a)
(b)

The trial will commence on 9 November 2015 and is expected to run for 7-10 business days.

Ahead of this trial date, the court has ordered that the parties and their New York law experts
comply with the timetable sct out below. Each date specified is the deadline, that is the
latest date on which the specified event may occur:

(i) 26 June 2015 Wentworth to file and serve reports of their New York
law expert.
(ii) 24 July 2015 If and to the extent the Senior Creditor Group considers

necessary, the Senior Creditor Group shall file and serve
areport of its expert in New York law,
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(iii) 14 August 2015 If and to the extent Wentworth considers it necessary,
Wentworth to file and serve a report of its expert in New
York law in reply.

(iv) 28 August 2015 The Administrators (if so adviscd) file and serve a report
of an expert of New York law.

(v) 4 September 2015 To the extent required, the New York law experts hold a
discussion for the purposes of (a) identifying the issucs,
if any, between them; and (b) where possible, reaching
agreement on those issues.

(vi) 18 September 2015 To the extent required experts to prepare and file a
Statement for the Court showing (a) thosc issues on
which they arc agreed; and (b) thosc issues on which
they disagree and a summary of their reasons for
disagrecing,.

(vii) 25 September 2015 To the extent required, the parties shall be at liberty to
file short supplemental expert reports of New York law.

If the matter proceeds to trial, you may have to present oral evidence to the court, be cross-cxamined
on your evidence and attend when the other partics’ expert witnesses give their evidence. In the
event that you are called to give expert evidence orally in court, you could be required to attend court
in London on any one or more of the trial days and we will not know which day until closer to the
time.

There is a mechanism for parties other than the Senior Creditor Group to pose questions to you. We
will let you know when this is the case. The CPR includes an express requirement for written
questions put to experts about their reports to be “proportionate”.

Your report

Contents and timing of the report

As noted above, Wentworth filed and served its expert report on 26 June 2015. You arc asked to
review that report and prepare your report in reply (if and to the extent the Senior Creditor Group
considers such a reply necessary) for filing on 24 July 2015. Plcase note that any delay in producing
your report may result in costs penalties or the court not admitting your evidence.

Your report should be addressed to the Court and not to the Senior Creditor Group.

You agree that any expert report you produce will include the additional information or statements
sct out below:

(a) a statement that you understand your duty to the Court and have complied and will continue
to comply with this duty;

(b) a statement that you are aware of the requirements of CPR 35, PD 35 and the Guidance;
(c) the substance of all material instructions from us, whether written or oral, on the basis of

which your report was written (we will assist you with this as it is essential that this
statement is as complcte and as accurate as possible); and

10
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(d)

a statement of truth in the following form:

“I confirm that I have made clear which facts and matters referred to in this report are
within my own knowledge and which are not. Those thar are within my own knowledge 1
confirm to be true. The opinions I have expressed represent my true and complete
professional opinions on the matters to which they refer.”

In addition to the matters set out above, in order to comply with paragraph 3.2 of PD 35, your report
should also contain thc following:

(a)
(b)
(c)

(d)

(e)
4))
(g)

details of your qualifications;
details of any literaturc or other material on which you have relied in making the report;

a statement on who carried out any examination, imeasurement, test or experiment which you
have used for the report, giving the qualifications of that person, and saying whether or not
the test or experiment has becn carried out under your supervision;

where there is a range of opinion on the matters dealt with in the report, a summary of the
range of opinion, and reasons for your own opinion;

an indication of which of the facts stated in the report are within your own knowledge;
a summary of the conclusions reached; and

if you are not able to give your opinion without qualification, the qualifications.

Duties in preparing the report

In addition to your overriding duty to the Court, by signing a copy of this letter you will be agreeing
to comply with PD 35 including the Guidance. In particular;

(a)

(b)

(©)

(d)

(e)

)

your evidence will be an independent product uninfluenced by the pressures of litigation (for
example you would express the same opinion if you were given the same instructions by
another party);

you must aim to assist the Court by providing an objective, unbiased opinion on matters
within your expertise, and should not assume the role of an advocate;

you should consider all material facts, including those which might detract from your
opinion (and your report should include reference to facts and materials which detract from
your opinion as well as facts that support it);

when addressing questions of fact and opinion, you must be careful to keep the two separate.
You must state clearly the facts (whether assumed or otherwise) upon which you base your
opinions and you should have primary regard to these instructions. You must distinguish
clearly between the facts that you know to be true and the facts that you assuine;

you should make it clear when a question or issue falls outside your expertise and when you
are not able to reach a definite opinion, for example beccause you have insufficient
information; and

if, after producing a report, you change your view on any material matter, this change of
view should be communicated to all the parties without delay and, when appropriate to the
court, so let us know immediately if this is the case.
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5. GENERAL

5.1 The terms of this letter and any non-contractual obligations arising out of or in connection with this
letter shall be governed by English law. The English courts have exclusive jurisdiction to settle any
dispute arising out of or in connection with the terms of this letter and the parties submit to the
exclusive jurisdiction of the English courts.

5.2 Please inform us before accepting these instructions if you do not consent to any of the above.
Please also let us know as soon as possible if any of your details set out above are incorrect or

change.
We look forward to working with you.

Yours faithfully

Popar € Grog tant’l LUF

Ropes & Gray International LLP
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I accept the instruction by the Senior Creditor Group as an expert in matters of New York law in connection
with the Waterfall Il Proceedings.

Professor Neil Cohen

Date: ﬂwh\ Jiry
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ANNEXURES

|provided in separate folder]



