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1. This reply skeleton argument is on behalf of the Fifth Respondent, York Global 

Finance BDH, LLC (“York”), and is filed and served pursuant to paragraph 21.3 of 

the Order of David Richards J dated 21 November 2014.   

2. In this Reply skeleton argument, York has sought only to make points which are 

additional to those made in its first skeleton argument.  York maintains all of the 

points made in its first skeleton argument.  It has not addressed every point in the 

skeleton arguments of the other parties.  The fact that a particular point has not been 

addressed does not mean that it is accepted. 

Issue 2 

3. The central points in Wentworth’s submissions are that (a) the rule in Bower v Marris 

is no more than the application of the general rule that a creditor is entitled to 

appropriate payments made to him to interest before principal and (b) the application 

of that rule, in the context of an insolvency surplus, “depends upon the fact that the 

relevant legislation preserved the underlying right of a creditor with an interest-

bearing debt to be paid in full” (Wentworth skeleton paras. 49-50).  Neither 

proposition is, however, correct. 

Wentworth’s “Cutting Across” Point 

4. To support its central points, the first technique adopted by Wentworth is to seek to 

demonstrate that the regime for post-insolvency interest under the 1986 Rules is 

fundamentally different from that which was in place at the time of Bower v Marris 

and the related authorities. See, for example, paragraphs 17 and 20 of Wentworth’s 

skeleton argument. 

5. This is, however, not the case.  Thus, in relation to the position at the time of Bower v 

Marris: 

(1) Bankruptcies took effect pursuant to a scheme prescribed by statute.  Under 

that scheme, statutory rights to receive post-bankruptcy interest from the 

insolvent estate were conferred on creditors. 
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(2) Such interest was payable from the insolvency surplus to all creditors whether 

or not their debts were interest-bearing, with creditors with interest bearing 

debts being paid in priority to those without. 

(3) Interest was payable from the surplus on a principal sum which comprised (a) 

the capital amount of the debt and (b) any interest accrued up to the date of the 

commencement of the insolvency i.e. a form of compounding. 

 (4) Interest was payable until such time as the surplus was then paid to the 

bankrupt. 

6. In addition, subsequent to the decision in Bower v Marris, a restriction was imposed 

on the amount of interest which could be claimed by a creditor in his proof to a 

maximum of 5% (see section 66 of the Bankruptcy Act 1914)1.   

7. Accordingly, it has always been the case that the statutory rules in relation to interest 

have “cut across” creditors’ rights absent the insolvency, in the sense of conferring 

rights which differ from the rights absent the insolvency.  However, contrary to 

Wentworth, this has never been a basis for not applying the rule in Bower v Marris. 

8. The concept of “cutting across” as used by Wentworth is in any case inapt.  In 

relation to the position both at the time of Bower v Marris and presently, the correct 

analysis is that the statutory scheme confers a set of statutory rights to receive interest 

from the insolvent estate.  These rights are different from a creditor’s contractual or 

other rights to interest apart from the insolvency which remain in place, although their 

enforcement is restricted, except to the extent discharged by payments actually made 

or, in the case of bankruptcy, by the bankrupt’s discharge.  

9. Further, contrary to the point sought to be made by the Administrators at length in 

their skeleton argument (e.g. JAs skeleton para. 94), it is not the case that the 1825 

Act did not contain a mandatory requirement for the surplus to be applied in paying 

interest.  On the contrary, the bankrupt had a right to recover the surplus once 20s in 

the £ had been paid to the creditors and the assignees were required to pay post-

                                                 
1
  This was the position at the time of the decision in In re Lines Bros (No. 2) [1984] 1 Ch 438.  

Section 66 applied in both personal bankruptcy and companies winding up: see Cork Report para. 

1364. 
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bankruptcy interest before handing over the surplus.  Accordingly, for all intents and 

purposes, the assignees were under a requirement to apply the surplus in paying 

interest. 

10. In any case, the distinction which the Administrators seek to draw between statutes 

which impose a mandatory requirement for the surplus to be applied in paying interest 

and statutes which merely give creditors a right to interest is unsound.  Logically, if a 

creditor has a right against the estate to interest, then the estate is under a 

corresponding duty to the creditor2.  There is therefore no meaningful distinction of 

the kind the Administrators seek to draw.   

Bower v Marris 

11. Wentworth then says that the key point to be derived from the decision in Bower v 

Marris is that the decision is an application of the general rule that a creditor is 

entitled to appropriate payments to interest and that its application depended upon the 

fact that the relevant legislation preserved the underlying right of a creditor with an 

interest-bearing debt to be paid in full (Wentworth skeleton para. 50). 

12. However, this is a feature of every case, including under the 1986 Rules, where a 

creditor has a contractual right to interest.  For example, in a liquidation under the 

present statutory scheme, a creditor who has a right to contractual interest retains that 

right throughout the liquidation (although his ability to enforce it is restricted).  His 

rights to such interest remain intact except to the extent that they have been 

discharged by payments made in the course of the liquidation (Wight v Eckhardt 

[2004] 1 AC 147). 

13. Accordingly, even if Wentworth’s characterisation of the decision in Bower v Marris 

was correct, it would provide no reason for not applying that decision to the scheme 

under the 1986 Act where a creditor has a contractual right to interest.  Moreover, as 

explained below, there is no principled basis for applying a different rule to a creditor 

who has a contractual right to interest as compared to a creditor who does not. 

                                                 
2
  “a duty is the invariable correlative of that legal relation which is most properly called a right” – 

Hohfeld 23 Yale LJ 16, 33. 
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14. The actual facts in Bower v Marris concerned debts owed by co-debtors.  The 

example of a debt owed by co-debtors highlights the difficulties with Wentworth’s 

argument.  Wentworth is driven to accept that vis-à-vis a solvent co-debtor the 

creditor would be entitled to appropriate payments received from the insolvent estate 

to interest in priority to principal (Wentworth skeleton para. 30).  But it says that this 

is not the position vis-à-vis the insolvent co-debtor.  This leads to an odd result where 

the co-debtors in respect of the same debt are liable for different amounts to the 

creditor and would cause difficulties in calculating claims for contribution and 

indemnity/reimbursement.  No authority is cited by Wentworth for the proposition 

that payments can be appropriated in different ways vis-à-vis different co-debtors in 

respect of the same debt.  This is not surprising as the outcome for which it contends 

would be inconsistent with the principle that the liability of co-debtors is co-extensive. 

Bower v Marris not founded on the doctrine of appropriation 

15. Further, contrary to Wentworth’s case, the rule in Bower v Marris is not founded on 

the doctrine of appropriation.  Lord Cottenham stated this in terms: 

“In the first place, as this mode of payment is regulated by Acts of Parliament, 

the doctrine of appropriation, which is founded upon the intention, expressed 

or implied, of the debtor or creditor, cannot have any place in the 

consideration of the present question.” 

(emphasis added) 

16. The position was clearly stated by Lord Moncrieff in Gourlay v Watson (1900) 2 Ct 

Session (5th Series) 761: 

“when, as here, an estate is insolvent, or thought to be insolvent, and there is 

not any present prospect that the creditors will be paid even the principal of 

their debt in full, payments of dividends are made and accepted on a different 

footing.  For the time the creditors’ claim for accruing interest is ignored, and 

the dividends are paid nominally in extinction of the accumulated debt due at 

the date of the sequestration or trust for creditors, without any reference on 

either side to an ultimate claim for interest.  Therefore the creditor’s 

acceptance of such payments does not involve his consent to their being 

appropriated towards extinction of the principal. 

But if it transpires that there is a surplus sufficient to pay both principal and 

interest in full, there is no reason why the creditor should be deprived for the 

debtor’s benefit of any part of his full rights.” 
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17. Similarly in In re Lines Bros (No. 2) it was common ground that the dividend 

payments which had been made were treated as “ordinary payments on account” 

(p.444D). 

18. Accordingly, where the estate is insolvent, payments are made nominally in respect of 

principal but there is no appropriation of such payments to principal.  Where the estate 

becomes insolvent, the creditor is entitled to treat the payments previously nominally 

made in respect of principal as having being made in respect of interest. 

Remission to contractual rights 

19. Related to this point, Wentworth seeks to characterise the rule in Bower v Marris as 

being founded on the concept of a creditor being remitted back to his contractual 

rights (Wentworth skeleton para. 43). 

20. However, the basis for the application of the rule is not limited in this way. 

(1) First, the interest paid in Bower v Marris was paid pursuant to a statutory, not 

contractual, right.  It is true that the trigger for the application of that right on 

the facts of that case was the existence of the contractual entitlement to 

interest, and that the content of the statutory right (i.e. as to the applicable 

rate) was informed by the contractual right.  However, the interest was paid 

pursuant to a statutory right conferred by section 132 of the Bankruptcy Act 

1825. 

(2) Secondly, Bower v Marris itself was decided under section 132 of the 1825 

Act which provided for post-bankruptcy interest to be paid on non-interest 

bearing debts, albeit in later priority to interest on interest bearing debts.  

Wentworth tries to deal with this point by saying that this was not in issue in 

Bower v Marris (Wentworth skeleton para. 44).  But it would be very odd if 

different rules had applied to the treatment of interest payable under section 

132 of the Bankruptcy Act 1825, depending whether or not the creditor had a 

contractual right to interest. 

(3) Thirdly, indeed, the class of interest bearing debts entitled to interest in 

priority under section 132 of the 1825 Act was debts bearing interest “at the 
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Rate of Interest reserved or by Law payable thereon”.  It appears that the latter 

wording reflected the fact that, when a creditor brought an action at law on an 

instrument payable on demand, he would be entitled to interest, as a matter of 

law, at a rate of 5% irrespective of whether or not the contract provided for 

interest (see In re East of England Banking Company (1868-69) LR 4 Ch App 

14 at 18-20).  Accordingly, this also allowed for a form of non-contractual 

interest in that the creditor was entitled to recover interest which he would 

have been awarded if he had brought an action at law. 

(4) Fourthly, authorities from other jurisdictions demonstrate that Bower v Marris 

is applicable to legal or statutory interest just as it is applicable to interest 

under a contract: Gourlay v Wilson (1900) 2 Ct Session (5th series) 7613; 

Attorney General Canada v Confederation Trust Co 65 OR (3d) 519; Re 

Hibernian Transport Companies Ltd (No. 2) [1991] 1 IR 271; Re Tahore 

Holdings Pty Ltd [2004] NSWSC 397; Gerah Imports Pty Ltd v The Duke 

Group Ltd [2004] SASC 178. 

(5) Fifthly, the authorities in the wills and legacies context also demonstrate that 

Bower v Marris applies to statutory i.e. non-contractual interest.  As to this: 

(a) Wentworth says that the cases concerning interest payable on legacies 

are different because interest is due in parallel with the legacy itself 

(Wentworth skeleton para. 74).  However, it remains the case that the 

right to interest is statutory not contractual, and that the rule in Bower 

v Marris is nevertheless applied. 

(b) In any case, Wentworth ignores the decision in Whittingstall v Grover 

(1886) 55 Law Times 213 which concerned interest payable on debts 

owed by the deceased.  A creditor whose debt did not bear interest was 

under the rules entitled to interest out of the surplus remaining after 

the expenses, debts and contractual interest on such debts had been 

satisfied.  It was held that the rule in Bower v Marris applied for the 

purposes of calculating that interest. 

                                                 
3
  See also Official Liquidator of Weir Construction (Contracts) Ltd (2012) SLT 1098. 
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 (6) Sixthly, both Wentworth and the Administrators refer to the reference made 

by Giffard LJ in Re Humber Ironworks to the creditor being remitted to his 

rights under the contract in the event of a surplus.  This reflected the fact that 

under the companies winding-up rules only creditors whose claims carried 

interest were entitled to recover interest under the statutory scheme and they 

were entitled to recover it at the contractual rate.  In this sense, a creditor was 

remitted to his contractual rights, although the right to interest was a right 

conferred by law in that it was a right to receive payment from the liquidator 

out of the assets subject to the statutory trust4. Moreover, it is a pure non 

sequitur to suggest that because the rule in Bower v Marris applies in this 

circumstance it cannot apply where there is no remission to contractual rights 

in this sense.  The ratio of the decision in Re Humber Ironworks is simply that 

the approach in Bower v Marris applies to company liquidation, as well as 

bankruptcy (see p.645). 

21. This makes sense.  It should make no difference whether payments received from a 

debtor in respect of a debt owed by him are received pursuant to a contractual right or 

pursuant to a statutory right or jurisdiction (e.g. Judgments Act interest or interest 

pursuant to section 35A of the Senior Courts Act 1981). 

Application to non-interest bearing debts 

22. Similarly, Wentworth says that the principle applied in Bower v Marris does not apply 

to “non-interest bearing debts” (Wentworth skeleton para. 75).  However, as 

explained above, the basis for the rule is not limited to a remission to contractual 

rights.  There is also no reason in principle why the rule should not apply to interest 

paid pursuant to a statutory rather than a contractual right. 

23. In this respect, it is important to note that the consequence of Wentworth’s argument 

would be that: 

(1) Under the 1825 Act, different rules applied in respect of interest paid to a 

creditor whose debt bore contractual interest as compared to a creditor whose 

debt did not bear contractual interest. 

                                                 
4
  Ayerst v C&K (Construction) Ltd [1976] AC 167. 
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(2) A fundamental change in the law occurred in 1883 when provision was 

introduced for the payment of interest on all debts (whether or not they bore 

interest) at a rate of 4%.  (Contrary to Wentworth’s case, the logic of its 

argument is that the fundamental change in the law occurred in 1883 not 1986.  

The Administrators appear to accept this.) 

24. The former would be a very odd result.  As to the latter there is nothing to suggest that 

the 1883 Act was intended to make such a change in the law.  The argument 

presupposes that, not long after the decisions in the Humber Ironworks and Joint 

Stock Discount Company cases had established the approach in Bower v Marris 

applied in company liquidation, Parliament then enacted legislation which had the 

effect of reversing the application of the rule.  There is no hint that this was the 

intention or effect.  The contemporary textbooks suggest the contrary (see York’s 

skeleton para. 90)5.  Rather, it is overwhelmingly likely that the legislature thought 

that it was simply changing the position so that creditors whose debts did not bear 

contractual interest ranked equally for post-bankruptcy interest with creditors whose 

debts did bear such interest rather than behind them as had previously been the case. 

Construction of rule 2.88 

25. Wentworth’s assertions about the intentions behind the changes to the rules governing 

post-insolvency interest made in 1986 (Wentworth skeleton para. 11) are 

unsubstantiated and wrong.  It is plain from the Cork Report that the principal 

intention was to bring corporate insolvency into line with bankruptcy and to address 

the anomaly which had come into prominence in the Rolls Royce case regarding the 

inability to claim post-insolvency interest in liquidation on debts which did not bear 

contractual interest. 

26. Wentworth refers to certain quotations from Palmer, Gore-Browne and Fletcher 

which describe the 1986 Rules having brought about a complete change in the rules 

relating to payment on interest (Wentworth skeleton para. 15).  However, this is only 

an accurate description to the extent that the rules relating to corporate insolvency 

were changed to bring them into line with bankruptcy principally in order to allow 

                                                 
5
  Wentworth seeks to rely on the fact that in his textbook Robson refers to Bower v Marris as 

reflecting the position under the old law.   However, it is clear from the context that Robson is not 

suggesting that Bower v Marris is not applicable under the new Act. 
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post-insolvency interest where a creditor did not have a contractual right to such 

interest.  Wentworth also ignores that the relevant paragraph in Gore-Browne states in 

terms (as reflecting the law post the 1986 Rules): 

“a dividend paid in respect of principal and interest is attributed first to the 

interest: Re Joint Stock Discount Co (No 2) (1870) LR 10 Eq 11” 

27. Moreover, Wentworth’s three points on the construction of rule 2.88(7) (Wentworth 

skeleton paras 24-26) do not lead to the conclusion that the application of the rule in 

Bower v Marris has been excluded. 

(1) The first point is that rule 2.88(7) provides for payment of interest after the 

proved debts have been paid in full.  York dealt with this point in its first 

skeleton argument at paras. 93-95.  This provision is not inconsistent with the 

application of the rule in Bower v Marris.   

(a) As explained above, the rule operates on the basis that where dividend 

payments are made from the insolvent estate they are not to be taken 

as having been appropriated in respect of principal but are treated as 

ordinary payments on account, and therefore the operation of the rule 

in Bower v Marris is not excluded.  

(b) Put another way, the proved debts are paid in full (in the sense of 100p 

in the £ having been paid) but, where there is a surplus, the dividends 

are not treated as having been appropriated to principal. 

(c) Accordingly, the fact that the proved debts have been paid, in the 

sense that dividends amounting to the full amount of the proved debt 

have been transferred to the creditor, does not exclude the rule.  What 

matters is that those payments in the hands of the creditor are not 

treated as having been appropriated to principal. 

(2) The second point is that the surplus is to be applied in paying interest on each 

proved debt.  Again, this does not exclude the application of the rule. 
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 (a) The reference to “interest” in rule 2.88 means interest as calculated in 

accordance with the applicable mode.  The rule in Bower v Marris 

goes to the mode of calculating interest.  For these purposes, dividends 

are notionally allocated between interest and principal, and the effect 

of such allocation is that there is likely to be a notionally unpaid sum 

of principal.  However, it does not follow that the payments made 

pursuant to such calculation are not “interest” within the meaning of 

the rule.   

(b) Section 132 of the 1825 Act in force at the time of Bower v Marris 

contained similar language (“shall first receive Interest on such 

Debts”) but this was not considered to exclude the rule.  Similarly, the 

provisions of the 1862 Order in Chancery6 in place at the time of Re 

Humber Ironworks provided for the payment of “interest” on the 

proved debts but this did not exclude the application of the rule. 

(c) Indeed, the position of both Wentworth and the Administrators on this 

point is inconsistent with their position on Issue 3, where they accept 

that the surplus may be used in paying interest on interest and not 

merely the proved debt itself (see paragraphs 34 to 41 below).  As is 

clear from the parties’ agreed position on Issue 3, the reference to 

“paying interest on those debts” means interest as calculated by the 

applicable method, and is wide enough to include payments of interest 

on interest (i.e. compounding) or in respect of notional outstanding 

principal (i.e. as per the rule in Bower v Marris). 

(3) The third point is that interest is only payable for so long as the debt is 

“outstanding”.  However, this point causes no difficulty.  Applying the rule in 

Bower v Marris, and allocating dividend payments to interest in priority to 

principal, the debt will continue to be “outstanding” until the notional 

principal has been discharged in full.  This was the point decided in the 

postscript to In re Lines Bros (No. 2). 

                                                 
6
  Rule 26. 
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28. Contrary to the Administrators, the 1986 Act and the 1986 Rules are not a code to be 

construed in isolation of the principles governing the administration of insolvency 

estates.  As the Supreme Court has pointed out, such principles may be considered to 

be implicit in the Act and the Rules even where not expressly stated7.  But, in any 

case, even when taken at face value, the language in rule 2.88 in no way excludes the 

application of the Bower v Marris approach. 

29. The points made above deal with the first three of the four “key” points made by the 

Administrators (JAs skeleton para. 37).  The fourth “key” point, developed at length 

by the Administrators in their skeleton, relates to the requirement to pay interest pari 

passu on the proved debts of preferential and unsecured creditors.  This point is also 

wrong and it ignores the way in which the Bower v Marris approach takes effect: 

 (1) Dividends amounting to 100p in the £ are paid on the proved debts.  In the 

case of preferential debts, such dividends are paid in priority to the dividends 

payable to unsecured creditors. 

(2) Once there is a surplus, because dividends amounting to 100p in the £ have 

been paid to unsecured creditors, interest then falls be calculated. 

(3) For the purposes of calculating such interest due on preferential and unsecured 

debts, in both cases, dividends are treated as having been in the first instance 

allocated to interest. 

(4) As calculated in this way, interest is then paid pari passu between the 

preferential and unsecured debts. 

Wentworth’s “accrued right” point 

30. Wentworth also says that the right of appropriation only exists where, at the time the 

dividend payment is made, the creditor has an accrued right to interest (Wentworth 

skeleton paras. 29 and 75).   

                                                 
7
  Mills v HSBC Trustee (C.I.) Ltd [2012] 1 AC 804 at [1] per Lord Walker. 
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31. This is wrong.  At the time the dividend payments were made in Bower v Marris the 

creditor did not have an accrued right to interest.  At best, the creditor has a contingent 

right to interest, which was dependent on whether or not there was a surplus in the 

estate.  Accordingly, Wentworth’s point is inconsistent with Bower v Marris itself. 

32. But, in any case, Wentworth has misunderstood the basis of the rule.  As explained 

above, it does not depend on the doctrine of appropriation and it is not necessary for 

the operation of the rule that the creditor must have been in a position to appropriate 

dividend payments to interest at the time they were made. 

Issue 39 

33. Contrary to the Administrators’ skeleton (para. 108), nowhere in York’s skeleton 

argument or position papers is it said that the Administrators would be personally 

liable for acting in breach of statutory duty.  York’s position, as explained in its 

skeleton argument, is that rule 2.88(7) confers on a creditor a statutory right to interest 

once a surplus arises which right accrues due at that time.  Where such interest is paid 

late, the creditor has a claim against the estate for resulting loss.  The basis of the 

claim is by analogy with the late payment of a debt or the breach of a statutory 

obligation to apply the surplus.  On both analyses, the claim would lie against the 

estate.  It is not part of York’s case that the Administrators would be personally liable. 

Issue 3 

34. In its skeleton argument (at para. 120), Wentworth confirms that it now accepts 

(contrary to its Position Papers) that the reference to “rate” in rule 2.88(9) is broad 

enough to encompass a compound rate and is not limited to a simple rate.  

Accordingly, it appears that Wentworth accepts that the reference to “rate” 

encompasses not only the relevant numerical rate but also the relevant mode of 

calculating interest.  The Administrators take the same position. 

35. This is reflected in the agreed position for Issue 3 which has been posted by the 

Administrators on the LBIE website: 

“In respect of Issue 3, that the words “the rate applicable to the debt apart 

from the administration” in Rule 2.88(9) of the Rules refers to any mode of 
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calculating the rate at which interest accrues on a debt, including 

compounding of interest, rather than only to a numerical rate of interest, such 

that where a creditor has a right (beyond any right contained in Rule 2.88) to 

be paid compound interest, the creditor is entitled to compound interest under 

Rule 2.88(7).” 

36. The concession made, correctly, by Wentworth and by the Administrators that the 

reference to the applicable “rate” in rule 2.88 includes not only the numerical rate but 

also the mode of calculating the rate at which interest accrues on a debt is inconsistent 

with their position in relation to Issue 2.  If, as is now accepted, the reference to “rate” 

includes the relevant mode of calculating the rate at which interest accrues, then it 

also includes the rule in Bower v Marris.  The right of a creditor to treat monies paid 

by a debtor as being applied towards interest before principal is as much part of the 

mode of calculating the rate at which interest accrues on a debt as compounding.   

37. In their skeleton in relation to Issue 3, the Administrators state (JAs skeleton paras. 

115 and 124): 

“As a matter of construction, the word “rate” is apt to include every factor 

that determines the total amount of money that is payable for a particular 

period of time …” 

“… the “rate applicable to the debt apart from administration” in Rule 

2.88(9) is the whole amount of post-administration interest, taking into 

account every factor that determines the total amount of money payable by 

way of interest, including the numerical percentage and the way in which that 

numerical percentage is to be applied (i.e. simple or compound).” 

(emphasis added) 

38. This formulation, with which York agrees, necessarily includes the application of the 

rule in Bower v Marris since that is a factor which determines the total amount of 

money payable by way of interest. 

39. Accordingly, a further point in support of York’s position on Issue 2, which is 

supported by the concession made by Wentworth and the Administrators in relation to 

Issue 3, is that the reference to the “the rate applicable to the debt apart from the 

administration” itself encompasses the right of a creditor, for the purpose of 

calculating interest due, to treat payments from the debtor as being in discharge of 

interest in priority to principal. 
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40. As noted above, Wentworth’s concession in relation to Issue 3 directly undermines 

one of its principal points in relation to Bower v Marris made at paragraph 25 of its 

skeleton argument.  At paragraph 25, Wentworth says that the surplus is to be applied 

in paying interest on each proved debt and that the rule in Bower v Marris would lead 

to part of the surplus being used for the purpose of paying principal.  However, in 

relation to Issue 3, Wentworth accepts that the surplus may be used to pay compound 

interest on the proved debt i.e. that the surplus may be used to pay interest on interest, 

and not merely interest on the proved debt8.   

41. The Administrators try to address these points by arguing that compound interest does 

not involve the payment of interest of interest but rather that it “means only the rate of 

growth is exponential” (JAs skeleton para. 130).  This is not, however, the basis of 

compound interest: the rate of interest remains the same but it accrues on an 

increasing compound sum of principal plus previously accrued but unpaid interest. 

Issue 4 

42. In relation to Issue 4, Wentworth makes five points.  None of these points provides 

any support for its argument. 

(1) Wentworth’s first point is based on the reference to “the debt” in rule 2.88(9).  

It says that this is a reference to the debt proved, and that a subsequent 

judgment would be different from this debt.  However, this point overlooks 

two matters.   

(a) The first matter is that, pursuant to the hindsight principle, a judgment 

which was subsequently obtained would be admissible as evidence of 

the value of the debt proved in the insolvency to the extent that this 

had been estimated because of any uncertainty over its value.  There is 

no reason why this evidence of value would not extend to the interest 

rate applicable to the debt.  

(b) The second matter is that the enlarged definition of “debt” in rule 

13.12 encompasses a judgment debt which is obtained subsequent to 

                                                 
8
  See Inland Revenue v Oswald [1945] AC 360, 373, 379; In re Morris [1922] Ch 126, 131, 135. 
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the commencement of the insolvency provided it arises by reason of 

an obligation incurred before that date, and such a judgment debt 

would therefore be capable of being proved in its own right.   

(2) It follows that, if Wentworth was right that it was necessary for a creditor 

actually to have obtained a foreign judgment in order to benefit from a foreign 

judgment rate for the purposes of rule 2.88, then there would be no reason why 

such a creditor could not seek to obtain such a judgment after the 

commencement of the insolvency and then either treat it as evidence of the 

value of his earlier proof or prove in respect of that judgment.  As to the latter, 

the judgment would, on any view, then be “the debt” for the purposes of rule 

2.88(9).  The creditor would either need to obtain permission or consent to 

proceed notwithstanding the statutory moratorium (or to sue in a jurisdiction 

where the statutory moratorium does not apply) but there would be no good 

reason for the court to refuse permission if the creditor’s rights to interest 

depended on obtaining such a judgment9.  This is a powerful point against 

Wentworth’s analysis since it is very unlikely that it can have been the 

intention that creditors would need to go to these lengths with consequent 

costs and expense (both for themselves and for the insolvent estate). 

(3) Wentworth’s second point is that it would be illogical for a foreign currency 

rate to be applicable to a sterling payment made in respect of the proved debt 

(Wentworth skeleton para. 129).  However, Wentworth accepts that a 

contractual foreign currency rate may be applied to such payments.  Moreover, 

Wentworth’s point in para. 130 of its skeleton overlooks the fact that the 

amendment to the Administration of Justice Act 1970 only took effect in 

November 1996.  Accordingly, at the time the 1986 Rules were introduced a 

foreign currency creditor suing in England was entitled to the Judgments Act 

rate.  Consistently, under rule 2.88 a foreign currency creditor was to be 

entitled to a minimum of Judgments Act interest since that is the rate the 

creditor could obtain if he sued in England.  But, equally, if the creditor could 

have obtained a better rate by suing in a different jurisdiction, then the creditor 

was entitled to recover that rate. 

                                                 
9
  New Cap Reinsurance Corp Ltd v HIH Casualty & General Insurance Ltd [2002] 2 BCLC 228 at 

[21]. 
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(4) Wentworth’s third point is that the entitlement to Judgments Act interest under 

rule 2.88(9) would be rendered “largely otiose” on York’s approach.  This is 

wrong.  Rule 2.88(9) is not otiose on York’s approach for the reasons given at 

para. 119 of York’s skeleton argument.  Wentworth itself accepts that on 

York’s approach rule 2.88(9) is not otiose in respect of foreign currency 

claims. 

(5) Wentworth’s fourth point is that the decision in Re Langstaffe [1851] OJ No. 

238 expressly rejected the proposition that “the rate applicable to the debt 

apart from the administration” includes a rate under a judgment which could 

have been obtained (Wentworth skeleton para. 132).  This is wrong and is a 

misreading of the decision.  The relevant part of the decision in Re Langstaffe 

was concerned with the question of whether post-bankruptcy interest could be 

recovered on a debt which did not bear an entitlement to interest.  At p.174 

Esten VC noted that Canadian law provided for interest on damages following 

a civil trial, but unlike English law, did not allow for interest on non-interest 

bearing debts in bankruptcy.  It was further noted at p.176-177 that such post-

judgment interest was not obligatory but “merely capable of being awarded in 

their discretion by a jury”.  It was in this context that Esten VC said that post-

judgment interest could not be “considered any part of the debt itself” and 

could therefore not be recovered as a provable debt.  That aspect of the 

decision is completely irrelevant to the points raised by Issue 4. 

 (6) Wentworth’s fifth, and final, point is that there is a lack of necessary guidance 

within the rules as to when and how the possibility of a later foreign judgment 

should be taken into account (Wentworth skeleton para. 133).  Wentworth 

exaggerates the supposed difficulties for its forensic purposes.  Since 

insolvency is an alternative to a hypothetical individual enforcement action 

brought by the creditor, the question is what rate would have been applicable 

pursuant to that action as commenced at the same date as the commencement 

of the insolvency.  Further, in practice, the relevant jurisdiction will be clear in 

the overwhelming majority of cases (because there will be a jurisdiction or 

arbitration clause or the creditor will already have commenced proceedings or 

indicated an intention to do so) and there will be little difficulty in identifying 

the relevant rate as a matter of evidence.   
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Issue 7 

43. The submissions made by Wentworth and the Administrators in relation to Issue 7 are 

flawed as they ignore the way in which the statutory scheme and, in particular, the 

principle of the notional liquidation and distribution taking placing on the date of 

commencement of the insolvency, operate. 

The Statutory Scheme 

44. The operation of the statutory scheme was described by Oliver J in Re Dynamics 

Corporation of America [1976] 1 WLR 757. 

(1) At p.762H Oliver J referred to the well known passage from Selwyn LJ in In 

re Humber Ironworks (1869) LR 4 Ch App 643, 646: 

“I think the tree must lie as it falls; that it must be ascertained what 

are the debts as they exist at the date of the winding-up, and that all 

dividends in the case of an insolvent estate must be declared in respect 

of the debts so ascertained”  

(emphasis added) 

(2) At p.763F Oliver J referred to another passage from Lord Westbury in In re 

European Assurance Society Arbitration (Wallberg’s case) (1872) 17 SJ 69, 

70: 

“… the right to be admitted as a creditor must be considered as 

arising immediately that the property is handed over to the creditors, 

and no longer remains in the hands or under the administration of the 

debtor company.  That is again at the date of the order to wind up.” 

(emphasis added) 

(3) At page 764E-F he stated: 

“The provisions of both the Companies Act 1948 and the Bankruptcy 

Act 1914 with regard to the submission of proof are I think all 

directed to this end, that is to say, to ascertaining what, at the relevant 

date, were the liabilities of the company or the bankrupt as the case 

may be, in order to determine what at that date is the denominator in 

the fraction of which the numerator will be the net realised value of 
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the property available for distribution. It is only in this way that a 

rateable, or pari passu, distribution of the available property can be 

achieved, and it is, as I see it, axiomatic that the claims of the 

creditors amongst whom the division is to be effected must all be 

crystallised at the same date, even though the actual ascertainment 

may not be possible at that date, for otherwise one is not comparing 

like with like” 

(emphasis added) 

(4) Finally, at 774G-775A he concluded: 

“What the court is seeking to do in a winding up is to ascertain the 

liabilities of the company at a particular date and to distribute the 

available assets as at that date pro rata according to the amounts of 

those liabilities. In practice the process cannot be immediate, but 

notionally I think it is, and, as it seems to me, it has to be treated as if 

it were, although subsequent events can be taken into account in 

quantifying what the liabilities were at the relevant date. In the context 

of a liquidation, therefore, the relevant date for the ascertainment of 

the amount of liability is the notional date of discharge of that 

liability, and, despite what was said by Lord Wilberforce and Lord 

Cross that date must, in my judgment, be the same for all creditors 

and it must be “the date of payment” for the purposes of any judgment 

which has been entered for the sterling equivalent at the date of 

payment of a sum expressed in foreign currency.” 

(emphasis added) 

45. Accordingly, under the operation of the statutory scheme: (a) the assets in the 

insolvent estate are divided between the debts as they exist as at the commencement 

of the winding up; (b) for the purposes of such distribution, the debts are therefore 

ascertained and crystallised as at that date; (c) the right of a creditor to be admitted as 

such in respect of his debt arises from the date of the commencement of the 

insolvency; and (d) the assets of the debtor are notionally treated as having been 

distributed amongst the creditors as at that date. 

46. For their part, the Administrators seek to dismiss the concept of simultaneous 

realisation and distribution as a mere “metaphor” (JAs skeleton paras. 172-179).  This 

is not an accurate description.  Nowhere in the authorities has the concept been 

described as a mere metaphor.  On the contrary, it is clear from authorities such as Re 

Dynamics Corp that the concept of notional realisation and distribution is a 

description of the way in which the statutory scheme operates i.e. it is a description 
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which is founded on the effect of the provisions of the Act and the Rules which 

constitute the statutory scheme. 

Application to contingent debts 

47. The statutory scheme described above applies to contingent debts in the same way as 

it applies to present debts and future debts.  It follows that, under the operation of the 

statutory scheme, a contingent creditor has a right to a distribution from the insolvent 

estate, which right accrues as from the date of the commencement of the insolvency. 

48. It further follows that, contrary to Wentworth’s assertion (Wentworth skeleton para. 

146), under the operation of the statutory scheme a contingent creditor is treated as 

being out of his money from the date of the commencement of the insolvency.  

Indeed, Wentworth’s point at para. 146 is misconceived since it ignores the fact that 

an insolvency has occurred and that this has effects on the treatment of contingent and 

other claims for the purposes of the distribution of insolvent estate.   

49. It follows from the operation of the statutory scheme that all claims are outstanding 

from the date of commencement of the insolvency. 

50. Indeed, tellingly, Wentworth itself concedes that “an amount equal to the estimated 

amount of the contingent debt is payable from the insolvent estate as from the Date of 

Administration” (Wentworth skeleton para. 167(1)) (emphasis added). 

Contingent debts give rise to right of payment accrued at the date of the insolvency 

51. Wentworth’s reliance on the dictum of Sir George Jessel MR in Re Northern Counties 

of England Fire Insurance Company (Macfarlane’s claim) (1880) 17 Ch D 337, 340 

is misplaced.  It is correct that, at the time of the commencement of the insolvency, a 

contingent claim is not “due” from the debtor company.  Similarly, it is also correct 

that winding up does not accelerate the occurrence of a contingency for the purposes 

of assessing damages10 and that the proof is technically for the estimated value of the 

claim at the date of commencement of the insolvency, upon which the subsequent 

                                                 
10

  Ellis and Company’s Trustee v Dixon-Johnson [1924] 1 Ch 342, 356-357. 
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occurrence of the contingency is admissible evidence11.  But it remains the case that, 

for the purposes of the statutory scheme, contingent claims are treated as giving rise to 

a right to a distribution from the insolvency estate which accrues as at the date of the 

commencement of the insolvency.  Sir George Jessel MR was not addressing this 

point. 

Discounting 

52. In its skeleton argument, Wentworth addresses at some length the question of whether 

or not contingent claims, where the contingency occurs after the commencement of 

the insolvency, are discounted to a present value at the date of the commencement of 

the insolvency for the purposes of distribution.  However, this point does not answer 

the question of the date from which contingent claims are “outstanding” for the 

purposes of rule 2.88. 

53. As explained above, the answer to the question of the date from which contingent 

claims are “outstanding” is provided by the way in which the statutory scheme 

operates under which all creditors have a right to a distribution from the estate which 

arises from the date of the commencement of the insolvency.  In the case of 

contingent claims, the question of discounting goes to the value of that accrued right, 

but that is a different point. 

54. But, in any case, the position in relation to the discounting of contingent debts is not 

as Wentworth suggests: 

(1) In the case of contingent debts where the contingency has not occurred prior to 

the date when the distribution comes to be made, a discount for the futurity 

may be applied pursuant to rule 2.81.  Wentworth does not appear to dispute 

this.  In addition to the references at para. 146(3) of its skeleton argument, 

York also refers to Professor Goode’s article in the Journal of Business Law12: 

“A liquidator is obliged to admit a contingent debt to proof if it is 

capable of being valued.  There are no doubt cases where the 

contingency is so remote that no value can be ascribed to the debt, but 

in the generality of cases the liquidator will make a discount both for 

                                                 
11

  In re Law Car and General Insurance Corporation [1913] 2 Ch 103, 122-123. 
12

  [1986] JBL 431 commenting on the decision in Re Charge Card Services [1987] 1 Ch 150. 
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the acceleration of payment produced by the bankruptcy and for the 

possibility that the contingency will not occur and will admit to proof 

the amount of the debt as discounted.  The effect is notionally to 

convert a contingent claim into the present value equivalent of an 

existing claim.” 

(emphasis added) 

(2) In the case of contingent debts where the contingency has occurred prior to the 

date when the distribution comes to be made, there are statements in the 

authorities which on their face may suggest that the value of the debt as 

established at the time of occurrence of the contingency is treated as being the 

value of the debt due as at the date of commencement of the insolvency (see, 

in particular, Stein v Blake [1996] AC 243, 252). 

(3) However, the judgment of Buckley LJ in In re Law Car and General 

Insurance Corporation [1913] 2 Ch 103 at 120-121 is to the effect that 

contingent debts do fall to be discounted to a present value at the date of 

commencement of the insolvency even where the contingency has occurred: 

“The value of the claim at the date of the winding-up had to be 

estimated, and the true figure of the estimate could be assisted by the 

fact that the life had dropped before proof. No one seems to have 

suggested that the proper amount was not the sum assured but the 

present value of the sum assured. The latter is, however, the accurate 

amount, and it follows from the Vice-Chancellor’s language, I think, 

that if the point had been mentioned he would have so directed.” 13 

(emphasis added) 

(4) The judgment of P.O. Lawrence J in Ellis and Company’s Trustee v Dixon-

Johnson [1924] 1 Ch 342, 357-358 is to similar effect: 

“The damages for which the defendant would be entitled to prove are 

the damages which would result from the non-return of the shares at 

the agreed time, and the amount of his claim would therefore be 

determined by reference to the price of the shares ruling on the day 

                                                 
13

  Buckley LJ dissented on the main issue (whether the Assurance Companies Act 1909 had altered 

the common law position) but his comments on discounting were supported by Cozens-Hardy MR 

at p.117, who said that before the Act, if an accident occurred after the winding-up order which 

“would have entitled the holder to £x … the holder could have proved for £x less a discount for the 

period between the winding-up order and the date of the accident” 
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when they ought to be returned, less some discount for the period 

between that day and the receiving order.” 

(emphasis added) 

(5) Similarly in Hills v Bridges (1881) 17 Ch D 342 a contingent claim which had 

accrued due after a receiving order had been made was discounted back to a 

value as at the date of the receiving order. 

(6) Rule 2.81 does not provide any guidance as to how an administrator should 

estimate the value of a future contingent claim.  Similarly, the rules do not 

state a mechanism for discounting contingent claims where the contingency 

has occurred.  This is rightly so since, unlike future debts, contingent debts 

may involve several levels of contingency and futurity and the question is 

likely to be fact specific in each case. 

55. Accordingly, there are at least four reasons why Wentworth’s “double counting” point 

(Wentworth skeleton para. 167(2)) provides no support for its argument. 

(1) First, the point goes to the value of a contingent claim admitted to proof, not to 

the question of from when such claim is outstanding under the statutory 

scheme. 

(2) Secondly, the point involves a false comparator since it seeks to compare with 

the position absent the insolvency.  But this ignores the fact that an insolvency 

has occurred and that this has consequences in relation to the rights of 

creditors under the statutory scheme. 

(3) Thirdly, Wentworth appears to accept that contingent debts may be discounted 

to a present value under rule 2.81 as part of the process of estimation where 

the contingency has not occurred prior to the relevant distribution.  

Accordingly, Wentworth’s point has no validity in this scenario in any event.  

On the contrary, the point works in the other direction since, on Wentworth’s 

argument, the claim is discounted to a present value at the date of 

commencement of the insolvency but statutory interest does not begin running 

until the contingency actually occurs. 
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(4) Fourthly, if, contrary to York’s primary position, the question of discounting 

did provide the answer to Issue 7 then York would say that the correct analysis 

is that contingent debts are discounted to a present value at the time of 

commencement of the insolvency, including where the contingency has 

occurred prior to the relevant distribution (see In re Law Car above). 

56. The approach taken by the Administrators to the question of discounting and its 

relevance to Issues 7 and 8 is illogical and lacks any coherency. 

(1) Like Wentworth, they appear to accept that where a contingent debt is 

estimated because the contingency has not yet occurred at the time a dividend 

is paid, the estimated value will include a discount for futurity (JAs skeleton 

para. 149(2)).  Although the Administrators do not say so in terms, it is 

assumed that they accept that the futurity discount is applied in order to 

produce a present value as at the date of commencement of the insolvency.  

(2) This however undermines the Administrators’ own approach to Issue 7 since, 

on their own case, once a contingent debt has been discounted to a present 

value as at the date of the commencement of the insolvency, there is no 

warrant for not paying statutory interest on it. 

(3) The Administrators say that “the discount merely reflects the fact that the 

creditor is receiving a dividend on its contingent claim sooner that it would be 

receiving payment were the company not in administration”.  That, however, 

does not address the point that once a discount has been applied to produce a 

present value at the date of commencement of the insolvency then, on the 

Administrators’ own argument, there is no basis for not applying statutory 

interest from that date. 

57. Further, although the Administrators appeal to notions of fairness, they fail to address 

the position where the power to cause the relevant contingency to occur is wholly 

within the power of the insolvency officeholder.  On the facts of the LBIE 

administration, contingencies will have arisen in circumstances where a client posted 

assets with LBIE as collateral under arrangements where they had a contingent right 

to the return of the assets once the secured lending had been repaid.  Where there was 
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no close out mechanism on LBIE’s insolvency, the only way to crystallise the position 

was for the client to discharge the loan (which would have made no commercial sense 

since it would have involved the client increasing its exposure to a then apparently 

insolvent company) or for LBIE to demand repayment of the secured lending and to 

apply the collateral against such lending, thereby crystallising the client’s claim to 

return of the excess (and so to commence proceedings to obtain a money judgment if 

that is not returned).  If the Administrators were correct that statutory interest only 

runs from the date when the contingency occurs, on this type of fact pattern, this 

would have the remarkable result in the context of the overall statutory scheme of 

providing an insolvency officeholder with the perverse incentive (and perhaps even a 

duty) to delay causing the contingency to occur so that the insolvent estate could 

benefit from the free use of the collateral from creditors who have no contractual 

rights to interest or other means of protecting themselves against such risk.  This 

would be wholly inconsistent with the mischief which was intended to be avoided by 

granting creditors without a contractual right to interest a statutory right to interest as 

described by the Administrators in para. 118 of their skeleton. 

The Administrators’ wording/context points 

58. The Administrators says that in rule 2.88(7) the word “outstanding” “has been used to 

describe the period of time for which interest is payable on the debt at the Judgments 

Act rate and that, therefore, a debt is only outstanding if it is of a type which could be 

said to attract an entitlement to interest at that rate (JAs skeleton para. 156).  This is a 

non sequitur.  Rule 2.88(9) identifies the rate applicable to a debt which is outstanding 

for the purposes of rule 2.88(7); but it does not follow that a debt is only outstanding 

for the purposes of rule 2.88(7) at the moment that it would have become entitled to 

that rate absent the administration. 

59. Moreover, the Administrators’ approach leads to a different meaning being attributed 

to “outstanding” depending on which of the rates applies pursuant to rule 2.88(9).  

Where the Judgments Act rate applies, they say “outstanding” means the date on 

which the creditor was first entitled (apart from the administration) to seek a money 

judgment.  But where the rate applicable to the debt apart from the administration 

applies, they say that the debt becomes “outstanding” on the date on which the 
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creditor could first have sought interest at that rate apart from the administration (JAs 

skeleton paras. 161-163). 

The Administrators’ “deletion” point 

60. The Administrators contend that the SCG and York are inviting the Court to delete or 

ignore the words “in respect of the periods during which they have been outstanding” 

in rule 2.88(7) (JAs skeleton para. 165).  This is a mischaracterisation of York’s 

position and wrong.  As York made clear in its skeleton argument (e.g. para. 159), the 

meaning of the words is to provide for the end date when interest ceases to run i.e. 

when the debt ceases to be outstanding because it has been satisfied by payments 

made from the estate. 

The alleged change in the law in 1986 

61. Finally, in considering the date from which interest runs on contingent debts, it is 

important to note that prior to 1986, there could have been no doubt that statutory 

interest would run from the commencement of the relevant insolvency process.   

(1) The words “in respect of the periods during which they have been 

outstanding” appeared for the first time in 1986.   

(2) Before then, statutory interest did not exist in corporate insolvency, but the 

Bankruptcy Act 1914 provided at section 33(8) that “If there is any surplus 

after payment of the foregoing debts, it shall be applied in payment of interest 

from the date of the receiving order at the rate of four pounds per centum per 

annum on all debts proved in the bankruptcy.”  Since contingent debts were 

provable, interest on contingent debts would have run from the date of the 

receiving order, and the date on which any contingency occurred would have 

been irrelevant. 

(3) Identical wording appeared in the Bankruptcy Act 1883 at section 40(5).  The 

Bankrupt Law Consolidation Act 1849 section 197 provided for interest to run 

“from the Date of the Fiat or the filing of the Petition for Adjudication of 

Bankruptcy” and the Bankruptcy (England) Act 1825 section 132 provided for 
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interest to run “from the Date of the Commission”.  The Bankruptcy (England) 

Act 1824 section 129 provided for interest to run “from the Proof”.   

62. Accordingly, it has never been the case that interest on contingent debts only ran from 

the occurrence of the contingency.  There is no indication at all in the Cork Report 

that the 1986 Act was intended to change the law in this respect.  Rather, it appears 

that the addition of the language in rule 2.88(7) referring to the period during which 

the debt had been outstanding was merely to make clear the end date at which interest 

would cease to be payable on a debt. 

Issue 8 

63. Wentworth concedes that in the case of future debts interest runs from the date of the 

commencement of the insolvency.  However, the distinction which Wentworth seeks 

to draw in this respect between future debts and contingent debts is wrong.  As 

explained above, for the purposes of the notional liquidation and distribution which is 

effected on the date of commencement of the insolvency, both future debts and 

contingent debts are treated as being crystallised on that date and qualify for a 

distribution from the estate from that date. 

64. Wentworth refers to the authorities which establish that a winding up has the effect of 

accelerating indebtedness secured by a debenture, thereby entitling the secured 

creditor to realise his security: Hodson v Tea Company (1880) 14 Ch D 859; Wallace 

v Universal Automatic Machine Co [1894] 2 Ch 547.  However, this is a different 

question from the question of how future claims are treated for purposes of 

distribution from the insolvent estate.  As explained above, it is pursuant to the theory 

of the notional liquidation and distribution that future claims are crystallised and 

qualify for a distribution as from the date.  This reasoning applies equally to 

contingent claims. 

65. Like York, Wentworth cites para. 3-11 of Goode, Principles of Corporate Insolvency.  

However, Wentworth overlooks the fact that the text refers to the both future and 

contingent debts being accelerated for the purposes of distribution in insolvency: 

“When a company goes into liquidation, its liability for payment of unmatured 

debts becomes notionally accelerated to the extent that it has already been 
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earned by performance. This results from the fact that a creditor has an 

immediate right of proof not only for debts already due to him, but for those 

payable in future or on a contingency.” 

(emphasis added) 

66. As explained above, contingent debts are “accelerated” in an insolvency in the sense 

that the creditor acquires a present right to payment from the insolvent estate, 

notwithstanding that absent the insolvency his claim would only have accrued due at 

some point in the future. 

67. In the case of future debts, there is a discounting mechanism in rule 2.105.  As 

explained above, the question of discounting is not determinative of the question of 

when a debt becomes “outstanding” for the reasons set out above.  However, to the 

extent that it is relevant, the operation of discounting supports York’s position since, 

once a debt has been discounted to a present value at the date of the administration, 

there is on any view no reason for statutory interest not to run from the start date. 

68. The Administrators in their skeleton (para. 150) do not provide an answer to this 

point.  They accept that where a future debt has not fallen due at the date at which a 

dividend is paid is discounted to a present value as at the date of the administration.  

However, they do not explain why, on their own argument, once this discount has 

been made, statutory interest should not run from the date of the administration.  
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