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INTRODUCTION 

I. By these Applications, the Joint Administrators of LBHI2 and PLC respectively seek 

directions on one issue in the LBHI2 Application and four issues in the PLC Application 

(together, the "Issues"). The Issues broadly concern how the remaining assets in the UK 

Lehman Brothers estate should be distributed as between the different subordinated 

creditors ofLBHI2 and PLC. 

2. In accordance with paragraph 8(b) of the Order of Mr Justice Mann dated 24 July 2018 1, 

Deutsche Bank has coordinated with the Joint Administrators of PLC (the "PLC 

Administrators") to avoid duplication on the LBHI2 Application. Accordingly, 

Deutsche Bank adopts the position of the PLC Administrators on the LBH12 Application. 

3. This skeleton argument is structured as follows: 

(I) Part A: Overview and factual background; 

(2) Part B: The LBHI2 Application (the relative ranking of the LBH/2 Sub-Notes and 

the LBHI2 Sub-Debt); 

(3) Part C: The commercial context relevant to both Applications; and 

(4) Part D: The PLC Application: 

(i) DI . Issue 1 of the PLC Application (release of the PLC Sub-Debt); 

(ii) D2. Issue 2 of the PLC Application (relative ranking of the PLC Sub-Debt and 

the PLC Sub-Notes); and 

(iii) D3. Issue 4 of the PLC Application (discounting the quantum of PLC 's liability 

under the PLC Sub-Notes). 

4. The parties are agreed that, in respect of Issue 3 in the PLC Application, any liabilities 

under the PLC Guarantee rank for distribution after the PLC Sub-Debt and the PLC Sub

Notes2, and accordingly that issue is not addressed in this skeleton argument. 

1 [Afl l /217). 
2 SAF, 1]28 (C/23/307]. 
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5. 

6. 

In common with all the parties to the Applications other than LBHI/SLP3, Deutsche Bank 

considers the structure set out above to be the most logical and efficient order in which 

to address the Issues for the following reasons: 

(I) The issues on the PLC Application will fall to be determined only if the Court finds 

under the LBHI2 Application that PLC's claims in the administration of LBHI2 

rank in priority to the claims of Lehman Brothers Holdings Scottish LP 3 ("SLP3"); 

and 

(2) Issues 2 and 4 of the PLC Application will not arise for determination if the Court 

finds under Issue 1 of the PLC Application that the claims of Lehman Brothers 

Holdings Inc. ("LBHI") have been released in full. 

This skeleton argument uses the capitalised terms defined in the Agreed List of 

Definitions3• 

A. OVERVIEW OF DEUTSCHE BANK'S POSITION 

The LBHI2 Application 

7. 

8. 

LBHI2 is expected to have a substantial surplus of assets after paying its unsubordinated 

unsecured creditors and statutory interest4. However, its assets will not be sufficient to 

pay its two subordinated creditors (PLC and SLP3) in full. Thus the question that arises 

on the LBHI2 Application is the relative priority for payment between PLC and SLP3 as 

subordinated creditors ofLBHI2. 

The active parties to the LBHI2 Application (except SLP3) submit that PLC's claims 

under the LBHI2 Sub-Debt rank in priority to SLP3's claims under the LBHI2 Sub

Notes. This was also the view of the LBHI2 Administrators in their Statement of 

Proposals of 3 March 20095• 

3 [C/24/308-310] 
4 Howell 2, ,II I [A/2/6-7]. At page 5 of the most recent LBHl2 Administrators' progress report for the period 14 
January 2019 to 13 July 2019, the LBHl2 Administrators estimated that future returns for LBHl2's subordinated 
creditors may be in the range £0.3bn to £0.9bn. The progress report states that these sums would be in addition to 
the £204.7m that the LBHl2 Administrators have already paid to PLC in respect of the LBHl2 Sub-Debt. The 
LBHl2 Administrators have not paid any distributions in respect of the LBHl2 Sub-Notes. See page 5 [F 10/573 5]. 

' " The Administrators understand that both the Floating Rate Notes and the LBH Loans are subordinated to all 
other creditors and thallhe Floating Rate Notes are, in tum, subordinated to the LBH Loans." [F7/3686]. 
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9. Only SLP3 contends for a different ranking, namely that its subordinated claims under 

the LBHI2 Sub-Notes rank pari passu with the claims of PLC under the LBHI2 Sub

Debt. 

10. However, SLP3's position cannot be reconciled with the express terms of the very 

instruments it seeks to enforce (both as originally drafted and, beyond doubt, following 

amendments made in 2008). The LBHI2 Sub-Notes clearly provide that, in a winding up, 

they are subordinated to rank as if they were a form of preference share, and thus junior 

to the LBHI2 Sub-Debt, which is an ordinary subordinated debt. 

11. SLP3 's stance appears to be entirely motivated by its own financial interests: on its case, 

SLP3 would recover the vast majority of any surplus in LBHI2, given the relative size of 

the debts under the LBHI2 Sub-Debt and the LBHI2 Sub-Notes, and that nothing would 

flow to PLC's subordinated creditors, including the external investors holding the 

ECAPS, such as Deutsche Bank. 

12. But SLP3 's stance requires it to seek to circumvent the clear terms of the relevant 

instruments by advancing a number of untenable arguments as follows. 

13. First, SLP3 seeks to derive support for its case from the applicable regulatory regime 

and the Insolvency Rules. However neither the applicable regulatory rules nor the 

Insolvency Rules say anything about the relative ranking between LBHI2's subordinated 

debts; and therefore reference to them does not assist SLP3. Rather, the position is 

governed by the terms of the relevant contracts agreed between the parties. 

14. Second, SLP3 argues, contrary to clear authority, that the relevant subordination 

provisions of the LBHl2 Sub-Notes do not apply because LBHI2's distributing 

administration does not qualify as a winding up. That argument has been conclusively 

rejected by the Courts and, in any event, makes no difference on the terms of the contracts 

before this Court. 

15. Third, SLP3 suggests that if the terms of the LBHI2 Sub-Notes (as amended) have the 

(clear) effect for which PLC and Deutsche Bank contend, then the amendments should 

be rectified as a mistake. That would always have been a bold argument in the context of 

tradeable and listed securities drafted by a leading firm of solicitors on the instructions 

of a sophisticated financial institution. But in this instance, and fatally for SLP3 's case, 
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it is an argument that finds no support in SLP3's own evidence, which shows that the 

relevant terms achieved exactly what they were intended to do. It is also an unsustainable 

argument as a matter of law, in particular following the recent decision of the Court of 

Appeal in FSHC v Glas Trust [2019] EWCA Civ 1361, not least because SLP3 has not 

demonstrated any outward expression of accord of a common intention that could support 

a claim for rectification. 

The PLC Application 

16. If the Court determines on the LBID2 Application that PLC is to be paid in priority to 

SLP3, then PLC will have a surplus of assets to pay a substantial part6, but not all, of its 

subordinated liabilities. The issues to be determined on the PLC Application concern the 

distribution of any such surplus in PLC as between its two categories of subordinated 

creditors: the ECAPS Partnerships, as holders of the PLC Sub-Notes, on the one hand, 

and LBID, as assignee of the PLC Sub-Debt on the other. 

17. Issue 1 of the PLC Application concerns whether LBHI's claims against PLC were 

released under the Settlement Agreement. The law applicable to the Settlement 

Agreement is New York law. 

18. Deutsche Bank has adduced the expert evidence of Judge Smith, a retired Judge of the 

New York Court of Appeal, on the relevant principles of contractual construction, which 

support Deutsche Bank's case that the claims now asserted by LBID against PLC under 

the PLC Sub-Debt were in fact released pursuant to the terms of the Settlement 

Agreement. LBID has adduced expert evidence from Judge Gropper, a retired Judge of 

the United States Bankruptcy Court. Although the key principles of New York law are 

agreed by the experts, there remain relevant differences between their evidence as 

addressed further below. 

19. Importantly, however, the experts agree that New York law would give effect to the clear 

terms of a release agreed by the parties; Deutsche Bank submits that the terms are indeed 

clear in this case for the following reasons: 

6 At page 6 of the most recent PLC Administrators' progress report for the period 15 March 2019 to 14 September 
2019, the PLC Administrators estimate that in a "high-case" scenario, approximately £600m would be available 
to be paid to PLC's subordinated creditors. [Not yet in trial bundle -proposed reference: [FI0/5768.1-241]. 
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(1) By the Settlement Agreement, LBID agreed, among other things, a release in very 

broad terms of any claim against PLC, provided that the claim arose out of facts or 

circumstances in existence prior to the date of the Settlement Agreement. 

(2) Since the PLC Sub-Debt facilities were agreed and utilised prior to the date of the 

Settlement Agreement, the claims against PLC in respect of the PLC Sub-Debt 

were released when they were acquired by LBHI. 

(3) LBID suggests that the release is not effective because it does not apply to 

subsisting claims acquired by LBID by assignment after the date of the Settlement 

Agreement. That argument is not correct: no such restriction is to be found in the 

terms of the release. 

20. Alternatively, even ifLBID's claims under the PLC Sub-Debt were not released in full, 

they were discharged in part when LBID, as surety, made payments to the lender in 

respect of the PLC Sub-Debt. 

21. Only if LBID's claims were not released in full, will it be necessary to determine Issue 2 

of the PLC Application, namely the relative priority between the PLC Sub-Notes and the 

PLC Sub-Debt. The competing positions are as follows: GPl and Deutsche Bank each 

independently contend that the PLC Sub Notes rank senior whereas LBID contends that 

the PLC Sub-Notes and the PLC Sub-Debt rank pari passu. No party suggests that the 

PLC Sub-Debt is senior to the PLC Sub-Notes. 

22. LBHI' s position, once again, cannot be reconciled with the express terms of the PLC Sub 

Debt. On its express terms, the PLC Sub-Debt is incapable of ranking pari passu with 

any other debt. Insofar as LBHI's approach seeks to rely on the Insolvency Rules, that 

approach is manifestly misconceived. As the Court would expect, the Insolvency Rules 

give effect to the contractual subordination agreed by the parties; the Rules cannot and 

do not purport to override the subordination terms of the contracts. 

23. The correct approach (for which each of Deutsche Bank and GPl advocate), is to give 

effect to the contractual agreement of the parties. Thus the starting point for the Court is 

that on the basis of the clear express terms of the relevant contracts, the PLC Sub Debt 

and Sub Notes cannot rank pari passu; consequently one or other must be senior; no party 

suggests that Sub Debt is senior; by contrast, it is clear (not just by a process of 
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elimination but on a true construction of the contractual terms) that the PLC Sub-Notes 

are senior. GPl submits that the seniority of the Sub Debt is apparent from a comparison 

of the terms of the PLC Sub-Debt and the PLC Sub-Notes; specifically that the difference 

in their respective terms concerning subordination indicates that the PLC Sub-Notes are 

senior. Deutsche Bank submits that, insofar as necessary, the Court can reach that 

conclusion having regard to the relevant factual matrix and/or by implying a term into 

the PLC Sub-Notes (see section D2 below). 

24. Issue 4 of the PLC Application concerns the treatment of any claim made in respect of 

the PLC Sub-Notes in the administration of PLC, and in particular whether such a claim 

should be treated as a provable future claim to which the 5% discounting rate in Rule 

14.44 is applicable. Deutsche Bank contends that that it should not, and relies on three 

principal points in this regard: 

(1) First, that the liability in respect of the PLC Sub-Notes should not be treated as a 

future debt at all, but rather as a debt claim capable of being claimed against PLC 

in the administration by reference to the full face amount of the PLC Sub-Notes. 

This result is to be achieved either as a matter of construction, or implication of a 

term, or by requiring the PLC Administrators to redeem the PLC Sub-Notes at their 

face value so as to avoid unfair prejudice/act in accordance with the rule in ex parte 

James. Treating the PLC Sub-Notes in this manner is entirely consistent with the 

regulatory requirements applicable to them, as explained further below; 

(2) Second, and in the alternative to (1), the liability in respect of the PLC Sub-Notes 

is not in fact a provable future debt at all. The effect of the subordination provisions 

is that the PLC Sub-Notes debt is not a provable debt and, as such, none of the rules 

(including Rule 14.44) is applicable. The claim in respect of the PLC Sub-Notes 

therefore cannot be discounted, alternatively can only be discounted at a current 

commercial rate (which Deutsche Bank says is the EUR Fixed/Floating 15 year 

Swap Rate, currently 1.0016% p.a.); and 

(3) Third, to the extent that PLC's liability in respect of the PLC Sub-Notes is treated 

as a future debt, PLC's liability for future interest in respect of the PLC Sub-Notes 

until the date such liability falls dues is also capable of being admitted as a future 

liability for distribution purposes. In particular, to the extent that any claim in 
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respect of the PLC Sub-Notes is provable, that claim for future interest is not barred 

from proof on the proper construction of Rule 14.23(1). 

B. THE LBHI2 APPLICATION - RELATIVE RANKING OF THE LBHI2 SUB
NOTES AND THE LBHI2 SUB-DEBT 

25. Issue 1 on the LBHI2 Application poses the following question: "Within the 

administration of LBH/2, whether the claims of [PLC] under .. . [the LBH12 Sub-Debt] 

rank for distribution before, after or pari passu with the claims of {SLPJ] under the 

LBHl2 Sub-Notes." 

26. Deutsche Bank submits that the claims of PLC under the LBH12 Sub-Debt rank for 

distribution before the claims of SLP3 under the LBHI2 Sub-Notes on the basis that 

either: 

(1) no sum is payable under the LBHI2 Sub-Notes unless and until the LBHI2 Sub

Debt is paid in full; or 

(2) the sum payable under the LBHI2 Sub-Notes is quantified at zero unless and until 

the LBHI2 Sub-Debt is paid in full. 

27. As indicated above, Deutsche Bank gratefully adopts the submissions of PLC in relation 

to the issues arising in the LBHI2 Application. In addition, as set out below, Deutsche 

Bank addresses for the assistance of the Court the relevant and admissible commercial 

context in which the LBHU Sub-Debt and the LBHI2 Sub-Notes were agreed, which is 

entirely consistent with and supports PLC's submissions as to why the LBHI2 Sub-Debt 

ranks senior as a matter of construction. 

C. THE COMMERCIAL CONTEXT RELEVANT TO BOTH APPLICATIONS 

Ct. Overview 

28. In relation to the LBHI2 Application, Deutsche Bank agrees with the PLC Administrators 

that the ranking of LBHI2's subordinated debts is clear on the face of the relevant 

contracts and that (for the reasons given by PLC), the Court can determine the LBHI2 

Application without having lo rely on the commercial context in which the contracts were 

formed in order to reach the plain and obvious conclusion that the LBHI2 Sub-Debt is 

senior to the LBHI2 Sub-Notes. 
10 



29. SLP3 and LBHI have, however, gone to some lengths in their position paper to introduce 

inadmissible and irrelevant factual material based upon the alleged subjective knowledge 

of various individuals. This material is broadly directed at the submission that there was 

no commercial rationale for the subordinated debts ofLBHI2 and PLC to rank anything 

other than pari passu (albeit, notably SLP3 and LBHI cannot advance a positive 

commercial rationale for the relevant debts to rank pari passu ). 

30. The suggestion that there was no commercial rationale for the ranking advocated by 

Deutsche Banlc (and also PLC and GP! on the respective Applications) is incorrect. 

Deutsche Bank has therefore set out, in summary, what it submits the commercial 

rationale was (which is objectively apparent from the terms of the contracts before the 

Court). This background context may be of particular assistance in relation to the PLC 

Application in demonstrating why the relevant parties would have intended the PLC Sub

Notes to rank senior to the PLC Sub-Debt, as Deutsche Banlc and GP! submit. 

31. To avoid repetition, the relevant and admissible factual matrix and commercial context 

pertinent to both Applications is set out in the remainder of section C below, and referred 

to as necessary in the context of the PLC Application in section D below. 

32. In summary: 

(I) It would have made no commercial sense for the subordinated debts ofLBHI2 and 

PLC to rank pari passu because, even in a solvent situation, that would have 

exposed the Lehman group to the risk that it would be legally incapable of making 

distributions to external investors such as Deutsche Bank under the ECAPS. That 

in turn, would have triggered a commercially catastrophic situation in which LBHI, 

as the holding company for the entire Lehman group, would have been unable to 

pay dividends on its listed shares for a period of at least two years, and would have 

been publicly perceived to be in default. That simply cannot have been the 

commercial intention of the Lehman parties when entering into the contracts at 

issue in these proceedings: it would have been commercially bizarre for the parties 

to have exposed the group to that risk. 

(2) Rather, commercial and common sense required that the PLC Sub-Notes and the 

LBHI2 Sub-Debt ranked in priority to the other subordinated debts ofLBHI2 and 
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PLC, which were purely internal intra-group liabilities. There was no equivalent 

commercial imperative for such intra-group liabilities being met. 

(3) The fact that the same commercial considerations would not apply in an insolvency 

of LBHI (because LBHI would not be paying dividends anyway and would have 

been subject to a public default) in no way lessens the force of the commercial 

imperative to be able to pay dividends in a solvent situation: the issue for this Court 

is what was intended when the subordinated debt agreements were made in relation 

to the priorities of the subordinated debts at the time when the Lehman group was 

(and there was no reason to doubt that it would continue to be) solvent. 

33. The section below identifies the relevant contractual terms and addresses their 

commercial implications, in particular the "Dividend Stopper" undertaking given by 

LBHI (also referred to as the "Distribution and Capital Stopper" in the ECAPS Offering 

Circulars7) and the contractual solvency test in the PLC Sub-Notes. The essential point 

is that these terms created overwhelming commercial reasons for the subordinated debt 

rankings advanced by every active party to these proceedings, other than LBHI/SLP3. 

C2. The ECAPS 

34. Deutsche Banlc derives its interest in these proceedings as a significant holder (through 

its account with Euroclear) ofECAPS, and also represents the economic interests of the 

other holders, which include both institutional and individual investors8• A chart showing 

the position of the ECAPS in the funding structure of PLC and LBHI2 is set out in the 

Statement of Agreed Facts9• 

35. The ECAPS are preferred securities issued by and constituting limited partnership 

interests in the Partnerships, which are listed on various stock exchanges. The 

Partnerships used the proceeds of issuing the ECAPS to the market to subscribe for the 

PLC Sub-Notes. In this way, the funding raised through the ECAPS was in tum used to 

fund a part of PLC's subordinated debt10. 

7 See the ECAPS Offering Circulars, for example at [E/15/371 ]. 
8 [C/23/304][SAF,J112-14]. 
9 [C/23/307] . 
10 [C/23/303-304] SAF, ,r,r12, 13, 16. 
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C3. The Dividend Stopper 

36. The "Dividend Stopper" is an undertaking given by LBHI in the Limited Partnership 

Agreements of the Partnerships (the "LP As"), and set out in the "Description of the 

Preferred Securities" in the ECAPS Offering Circulars. For present purposes, the key 

terms of the LPAs and the ECAPS were as follows 11: 

(I) Distributions were payable annually, but were. conditional on the issuer receiving 

sufficient funds from PLC under the "Subordinated Notes" (being the PLC Sub

Notes) to make the payment: condition 2.3. 

(2) The General Partner (being GP I) had a discretion to elect not to pay Distributions 

by issuing a "No Payment Notice"; condition 2.4. 

(3) LBlfl was a party to the LP As and, by clause I 8(1) undertook as follows: 

"18.l Dividend stopper 

LBHJ undertakes that, in the event that any Distribution is not paid in full, it 
will not: 

(a) declare or pay any dividend on its shares of common stock; or 

(b) repurchase or redeem any of its non-cumulative preferred stock or 
common stock at its option, 

until such time as Distributions on the Preferred Securities have been paid in 
full for one year. " 

(the "Dividend Stopper"). 

37. Due the discretionary nature of the obligation to pay Distributions, the funding obtained 

through the ECAPS was able to achieve beneficial treatment for LBHl 's regulatory 

capital and ratings purposes. 12 

38. At the same time, however, LBHI, which controlled GP!, was strongly incentivised to 

ensure that Distributions were paid because, otherwise, its dividend and repurchase 

11 See, the "Description of the Preferred Securities" in the ECAPS Offering Circular ([E/101159--171] for example); 
see also the LPA for LP! at [Fl /473] and in particular at [Fl /503) and [Fl /516]. 
12 Katz I, 118-15 [C/5/64-65). 
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program for its publicly listed stock would be blocked for at least two years ( one year 

from the date of the next annual Distribution). 

39. It is accepted that the incentive of the Dividend Stopper and avoiding a public default 

would apply only for so long as LBHI was solvent and otherwise intending to pay 

dividends or to repurchase its listed stock. Importantly, however, the Dividend Stopper 

could be triggered even if LB HI was financially healthy. This is because, as set out above, 

payments under the ECAPS were conditional on PLC' s ability to make payments under 

the PLC Sub-Notes, and not on LBHl's solvency 13• 

C4. The importance of the Dividend Stopper to the ranking of PLC's subordinated 
debts 

40. PLC's ability to make payments under the PLC Sub-Notes was contractually restricted 

by the subordination provisions contained in those Notes and, in particular, depended 

upon PLC's ability to satisfy the contractual solvency test set out in condition 3 of the 

PLC Sub-Notes. Specifically: 

(I) Condition 3(a) provided that payment of any amount under the PLC Sub-Notes was 

conditional on PLC being "solvent" at the time of, and immediately after, the 

proposed payment. 

(2) Condition 3(2) provided in relevant part: 

'' ... [PLC] shall be 'solvent ' if it is able to pay its Liabilities (other than the 
Subordinated Liabilities) in full disregarding ... (ii) the Excluded Liabilities. " 
( emphasis added). 

(3) The following defined terms used in Condition 3 are also relevant: 

""Liabilities" means all present and fature sums, liabilities and obligations 

payable or owing by [PLC} (whether actual or contingent, jointly or severally 

or otherwise howsoever) ; 

"Senior Liabilities" means all Liabilities except the Subordinated liabilities 

and Excluded Liabilities; 

13 Katz I , 116 [C/5/65]. 
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"Subordinated Liabilities" means all Liabilities to the Noteholders in. respect 

of the Notes and all other Liabilities of [PLC} which rank or are expressed to 

rank pari passu with the Notes" 

"Excluded Liabilities " means Liabilities which are expressed to be and, in the 

opinion of the Insolvency Officer of/PLC], do, rank junior to the Subordinated 

Liabilities in any Insolvency of the Borrower. 

41. PLC's ability to satisfy the contractual solvency test under the PLC Sub-Notes therefore 

depended on PLC's ability to pay its Liabilities in full , excluding its Subordinated 

Liabilities and its Excluded Liabilities. At the very least, this required that PLC 's assets 

(on a balance sheet basis) exceeded its Liabilities, other than its Subordinated Liabilities 

and its Excluded Liabilities. Thus, in practical terms, PL C's ability to make payments on 

the PLC Sub-Notes would be adversely affected by ( l) a decrease in its balance sheet 

assets; and/or (2) an increase in its Liabilities (unless they were Excluded or 

Subordinated). 

42. Further, no matter how much liquidity was available elsewhere in the Lehman group, if 

PLC could not satisfy the solvency test under the PLC Sub-Notes, no payments could be 

made by (or treated as being made on behalf of) PLC under the PLC Sub-Notes to the 

Partnerships, and the Partnerships would necessarily be unable to pay Distributions under 

theECAPS. 

43. Given this, it is obvious why the PLC Sub-Debt is (or would have been intended by the 

Lehman Group) to be an Excluded Liability14 under the PLC Sub-Notes: otherwise, 

PLC's abi lity to pay the PLC Sub-Notes would be competing with its very substantial 

Liabilities under the PLC Sub-Debt (the total amount that could be drawn under the three 

PLC Sub-Debt faci lities was €3bn and $12.5bn, with a floating interest rate that could 

vary significantly15). That would make no sense - the PLC Sub-Debt was merely an 

internal intercompany debt that was settled by book entry 16, and there would be no reason 

to pay it at the expense of a shortfall under the PLC Sub-Notes. 

14 As explained in section D2 below, tbe PLC Sub-Debt was on its terms incapable of being a "Subordinated 
Liability" as defined under the PLC Sub-Notes. 

" [ C/23/303-304] SAF, 1111, 15 and the terms of the PLC Sub-Debt, for example at (E/6/81 -93]. 
16 O'Grady I , ,152-58 [C/8/ 119-120]. 
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CS. The relevance of the Dividend Stopper to LBHll's subordinated debts 

44. The Dividend Stopper also informed the relative ranking ofLBHI2's subordinated debts. 

45. The subordinated debt owed by LBHI2 to PLC under the LBHI2 Sub-Debt was a very 

significant asset of PLC17. Thus, it would have been obvious to the parties at the time at 

which the contracts were made that the value of that asset would be material to whether 

PLC could satisfy the solvency condition under the PLC Sub-Notes at any given time. 

46. The value of the LBHI2 Sub-Debt as an asset of PLC would be adversely affected if 

LBHI2 was precluded by the contractual solvency test in the LBHI2 Sub-Debt from 

making any payments thereunder. IfLBHI2 could not make payments under the LBHI2 

Sub-Debt, then PLC would not be able to take that asset into account when performing 

its own solvency test under the PLC Sub-Notes: the LBHI2 Sub-Debt would not be 

capable of contributing to PLC' s ability to pay its Liabilities in full. 

47. The value of the LBHI2 Sub-Debt as an asset of PLC for the purposes of the solvency 

test in the PLC Sub-Notes was far more likely to be preserved if the LBHI2 Sub-Debt 

ranked senior to the LBHI2 Sub-Notes (i.e. if it was not competing for payment with the 

very large US$ 6. 139 bn liability to SLP3 under the LBHI2 Sub-Notes). This is because 

LBHI2's ability to make payments under the LBHI2 Sub-Debt was the subject of a 

solvency test in similar terms to condition 3 of the PLC Sub-Notes 18. 

48. The importance of the LBHI2 Sub-Debt as an asset of PLC also explains why the Lehman 

group chose not to replace the entirety of the LBHI2 Sub-Debt with the LBHI2 Sub

Notes in the 2007 restructuring: 

(I) At the time of the restructuring LBHI2 had at least US$7.lbn of subordinated debt 

outstanding to PLC under the LBHI2 Sub-Debt;19 

(2) The objective of the 2007 restructuring was to create a US tax advantage for LBHI 

by, in summary, routing interest payments by LBHI2 on its subordinated debt to a 

17 See the PLC Administrators' Statement of Affiars dated 3 September 2009 [Not yet in the trial bundle -
proposed reference: [F?/3706.1-6]] and Hogan Lovells' second letter to all parties dated 30 September 2019 
[H/299-300]. 
18 See clause 5 of the LBHI2 Sub-Debt at [FJl/10]. 
19 Dolby I, ,30 [C/3/36]. 
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Scottish limited partnership that was transparent for US tax purposes, namely 

SLP3, under the LBHI2 Sub-Notes;20 

(3) This was achieved by replacing the majority of the outstanding LBHI2 Sub-Debt 

with the LBHI2 Sub-Notes: LBHI2 issued the US$ 6.139bn ofLBHI2 Sub-Notes 

to PLC in partial discharge of the outstanding LBHI2 Sub-Debt, which were in turn 

passed through a chain of Lehman entities, and were ultimately contributed to 

SLP3, where they continue to be heid21 . 

(4) Why then was only US$ 6.139bn of the LBHI2 Sub-Debt refinanced through the 

more tax efficient LBHI2 Sub-Notes and why was approximately US$ lbn left 

outstanding under the less tax efficient LBHI2 Sub-Debt? The reason is that the 

residual balance of the LBHI2 Sub-Debt was intended to reflect the portion of the 

outstanding subordinated debt ofLBHI2 that had been raised through the ECAPS, 

and lent on through the PLC Sub-Notes and LBHI2 Sub-Debt to LBHI2.22 This in 

turn preserved a key asset on which PLC could rely to satisfy the solvency test and 

make payments under the PLC Sub-Notes to the Partnerships, so that they could in 

turn fund Distributions under the ECAPS. 

49. It is for this same reason that there was a strong commercial incentive for LBHI2 to 

ensure that (as a matter of legal right) it was entitled to pay the LBHI2 Sub-Debt in 

priority to the LBHI2 Sub-Notes: the Sub-Debt was a part of the core chain of 

subordinated debt that had to be in place to provide for the funding of payments under 

the ECAPS. Any impairment ofLBHI2's ability to pay the LBHI2 Sub-Debt would also 

have adversely affected PLC's ability to satisfy the solvency test under the PLC Sub

Notes. That is so, irrespective of how the payments were actually made in due course: 

PLC had to be entitled under the contractual terms of the PLC Sub-Notes to make 

payments, which would then enable the Distributions to be paid out. PLC could only be 

entitled to make payments if the solvency condition was satisfied. 

50. There was, by contrast, no commercial reason whatsoever to protect payments by LBHl2 

to SLP3 under the LBHI2 Sub-Notes - and indeed SLP3/LBHI have been unable to 

20Dolby I, mf29-34 [C/3/36-37]. 
21 O'Grady I, fl82, 86 [C/8/ 124-125]. 
22See the memorandum prepared by Jaclrie Dolby dated "May 200T' [F4/2096-2098]. 
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identify any such reason. This is because SLP3 was funded by (and its only liabilities 

arose under) notes issued to it by another Scottish limited partnership controlled by LBHI 

that carried no interest, and were not payable until maturity23• There would therefore not 

have been any serious commercial consequences if LBHI2 had missed a scheduled 

payment under the LBHI2 Sub-Notes. 

C6. LBHI's case on the Dividend Stopper 

51. LBHI and SLP3 do not deny the strong commercial incentive to ensure regular 

Distributions were paid under the ECAPS: as set out above, that was the whole point of 

the Dividend Stopper. Rather, LBHI and SLP3 deny that this incentive required any 

particular priority as between the subordinated debts in PLC (and, for the same reasons, 

as between the subordinated debts in LBHI2). Specifically, LBHI and SLP3 advance four 

main arguments. 

52. The first argument is that in a solvent scenario "there was no absolute obligation under 

the ECAPS to make any "Distributions" to the ECAPS Holders at alr'24 • That however 

misses the point. The Dividend Stopper feature was included precisely because the 

Partnerships' obligations to make Distributions was discretionary. In order to obtain the 

desired rating, it was necessary to create a strong incentive to pay the Dividends. 

Therefore, it made sense to structure the subordinated debts of PLC in a way that 

permitted it (as a matter of legal right) to prioritise payments under the PLC Sub-Notes 

over payments under the PLC Sub-Debt. 

53. The second argument is that in an insolvent scenario, it is said by LBHI that the dividend 

stopper would cease to be relevant - in short, because LBHI would not be able to pay 

dividends if it were insolvent. But this again misses the point. Of course LBHI might not 

be concerned about whether it would be prevented from paying dividends by the 

Dividend Stopper ifit were otherwise unable to pay dividends because of its insolvency. 

But this is no answer to how the different debts would have been prioritised for payment 

at the time the contracts were made: at that time LBHI would have been concerned to 

23 See the tenns of the notes issued by SLP3 to SLP2 in Appendix 4 of the PwC tax opinion dated 31 May 2007 
[FS/2456]. 
24 LBHI/SLP3 Reply Position Paper, 116(3) [NI0/180-181]. 
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ensure that the Dividend Stopper was not triggered as a consequence of PLC becoming 

unable to satisfy the solvency condition in the PLC Sub-Notes. 

54. The PLC Sub-Debt and the PLC Sub-Notes were, of course, subordinated in order to 

satisfy the regulatory requirement of protecting the unsubordinated unsecured creditors 

of PLC, in particular in an insolvency25• The mechanism of subordination prescribed by 

the FSA standard form, used in a similar but not identical (see paragraphs 174 to 175 

below) form across both instruments, was the solvency condition set out above: in short, 

payments under each instrument were conditional on the ability of PLC to pay its more 

senior creditors (as defmed in each instrument). In an insolvency, this has the effect that 

it would not be possible to lodge a proof in respect of the PLC Sub-Debt or the PLC Sub

Notes until after PLC's unsubordinated unsecured creditors have been paid in full26. 

55. However, crucially, the same solvency condition that was intended to operate in an 

insolvency to protect the unsubordinated unsecured creditors of PLC also operated while 

PLC was solvent27• Indeed, there is nothing in the terms of the PLC Sub-Debt or the PLC 

Sub-Notes that suggests (and no party suggests) that the solvency condition to payment 

was triggered only after insolvency: it was a condition to payment that operated at all 

times for each and every payment that PLC wished to make under either instrument. 

56. Thus the question of whether PLC was entitled to prioritise payments under one or other 

of the PLC Sub-Notes or the PLC Sub-Debt has the same answer both within and prior 

to an insolvency of PLC. Deutsche Bank's point is, in essence, that since there was no 

regulatory reason why the debts should be prioritised between themselves in an insolvent 

scenario, the parties would reasonably have agreed the priority that made the most 

commercial sense prior to insolvency. Commercial sense required the PLC Sub-Notes to 

be prioritised prior to an insolvency. 

57. The same is true from the perspective of LBHI2: it was important that, prior to an 

insolvency, the LBHI2 Sub-Debt was prioritised for payment and did not compete with 

25 [C/11/142] Katz 2, 1125-25. 
26 See Waterfall I (SC), per Lord Neuberger at [68]-[70] . 
27 As explained in the context of bank capital in lPRU(Bank) CA: Section 8.2 [J/9/469], the FSA was concerned 
that a subordinated creditor should not be able to sue for unpaid amounts and thereby obtain repayment in full 
prior to an insolvency. 
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LBHI2's liabilities under the LBHI2 Sub-Notes, as explained above, and that is what the 

parties to the LBHI2 Sub-Notes would reasonably be taken to have agreed. 

58. The third argument relied on by LBHI is that a dividend stopper was not unusual and was 

used in other instruments.28 It is not clear how this is relevant to the present issue. If 

anything, it supports Deutsche Bank's contention that reasonable persons in the position 

of the parties would have understood the importance of avoiding unnecessarily triggering 

a dividend stopper in a solvent scenario due to a temporary inability to satisfy a 

contractual solvency test in one group company. In any event, what was unusual under 

the ECAPS is that the entity granting the dividend stopper undertaking (LBHI) was not 

the same entity (PLC) whose ability to pay determined whether the Dividend Stopper 

would be triggered29• It is this feature of the structure that meant LBHI was incentivised 

to protect PLC's ability to make the required payments. 

59. The fourth argument made by LBHI is that that the relative ranking of the subordinated 

debts in LBHI2 and PLC did not, in practice, affect whether the Partnerships received 

sufficient funds to pay Distributions under the ECAPS, because of the way that the UK 

Lehman group settled intra-group payments by way of book entry, and because any cash 

was paid by the UK branch ofLBHI30• This is also the theme of Mr O'Grady's witness 

statement (served on behalf ofLBHI). 

60. The flaw in this argument is the suggestion that it would be possible to cure substantive 

problems in satisfying a contractual solvency test simply by moving accounting entries 

around in the intercompany books. This is as implausible as it sounds. As to this: 

(I) At fl95-96 of his first witness statement, Mr O'Grady summarises the key point of 

his evidence, namely that: 

"[95] ... all payments of principal and interest on the LBHl2 Sub-Debt, LBHl2 Sub
Notes and PLC Sub-Debt were made by book entry. No physical cash actually 
moved so, pre-insolvency, there would never have been a situation where an entity 
would not have enough cash to make intra-group payments, such that it needed to 
prioritise payments. An entity would simply increase its intercompany liability to 

28 LBHI/SLP3 Reply Position Paper, 116(6) [A/10/181]. 
29 Compare the structure of the ECAPS issued by LP3 and LP4 [F/10/5995-5996]. 

,o See LBHI/SLP3 Reply Position Paper, 134(l)(ii) [A/10/192]. 
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LBHI UK, which in tum borrowed from LBHI NY, which acted as the central 
banker of the Lehman Group " 

[96}. The payment of cash was only an issue in respect of the £CAPS. However, 
PLC's ability to source cash for that purpose was not dependent on it being paid 
by LBHI2, it was dependent solely on LBHI UK having cash, as LBHI UK made 
payments to Euroc/ear directly, which.funded the distributions on the £CAPS. " 

(2) This may or may not be an accurate description of how, in practice, cash was paid 

in respect of Distributions under the ECAPS in the ordinary course of business. 

However, it has nothing to do with the point that Deutsche Bank is making. When 

LBHI UK made cash payments in respect of the ECAPS, it ultimately did so as a 

payment on behalf of(as Mr O'Grady puts it, as the "banker " of) PLC under the 

PLC Sub-Notes. This is explained by Mr O'Grady at ,r?O of his first witness 

statement: "When interest was due for payment on the PLC Sub-Notes, a payment 

would be made from an LBHI UK bank account to Euroc/ear with an offsetting 

book entry to LBHI UK's intercompany with PLC'. 

(3) However, no payment of interest would ever be "due for payment" under tbe PLC 

Sub-Notes to the ECAPS Partnerships unless PLC could satisfy the solvency 

condition under the PLC Sub-Notes. If the condition was not satisfied , there would 

be nothing for LBHI UK to pay (and the Dividend Stopper would have been 

triggered). That is the whole point of the subordination in the PLC Sub-Notes, 

which would be fata lly undermined if LBHI UK could simply pay sums due under 

the PLC Sub-Notes as if they were not subordinated, in breach of an agreement 

which constituted a form of regulated capital. 

(4) Unless the chain of subordinated debts funding the ECAPS was structured such 

that the LBHI2 Sub-Debt and the PLC Sub-Notes had contractual priority, the risk 

of an unnecessary shortfall in funding for the ECAPS would be materially 

increased: see above. The relative ranking of the LBHI2 Sub-Debts and the LBHI2 

Sub-Notes is thus relevant to whether Distributions could be paid under the 

ECAPS, regardless of how payments would actually be made in practice in 

circumstances where the solvency test under the PLC Sub-Notes could be satisfied. 
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(5) By contrast, there were no commercial reasons pointing the other way suggesting 

that the PLC Sub-Debt and the PLC Sub-Notes should rank pari passu31 • 

(6) This is all explained by Mr Katz in his witness statement.32 Mr Katz led the team 

at Lehman responsible for the commercial structuring of the ECAPS funding 

structure33• 

61. Mr O'Grady also suggests that the relative priority of PLC's subordinated debts did not 

matter because PLC could have cured any temporary inability to satisfy the contractual 

solvency test under the PLC Sub-Notes by borrowing money from LBHI UK under an 

intercompany loan34• Even if this were true, it would not be a convincing point: it would 

be far more commercially sensible to set up a structure where payments were prioritised 

in a rational way, than a structure that gave rise to breaches of solvency tests that might 

have to be cured through unplanned intercompany borrowing, that may have had 

unintended regulatory or tax consequences. 

62. More significantly, however, Mr O'Grady's proposal would not help PLC satisfy the 

solvency test under the PLC Sub-Notes because an ordinary intercompany loan (not 

being a subordinated loan) would be a Senior Liability under the PLC Sub-Notes, and so 

would have to be capable of being paid in full in order for PLC to be solvent for the 

purposes of the PLC Sub-Notes. In other words, every additional penny borrowed by 

PLC under a new intercompany loan would simply increase its liabilities, such that its 

solvency position from the perspective of the PLC Sub-Notes could never be improved 

- Mr O'Grady would simultaneously be loading both sides of the scales. This is explained 

by Mr Katz at ffl[16-23 of his second witness statement, which is worth referring to in 

full. For present purposes, Mr Katz's explanation can be illustrated in the following table: 

" [C/5/66] Katz 1,118. 
J2 [C/5/65-66] Katz l, '1['1[16-19; Katz 2. '1['1[14-15. 

" [C/5/63] Katz 1, fl5-6. 
,. [C/8/127] O'Grady 1, '1[95. 
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, .. . , 

Sm Sm 
Available Assets 1,00C Available Assets 2,00( 

histing Assets 1,000 Existing Assets 1,000 
New advance from LBHI (UK) Branch 1,000 

liabilities 2,020 liabilities 3,020 
Sub-Debt Principal 1,000 Sub-Debt Principal 1,000 
Sub-Debt Interest 10 Sub-Debt Interest 10 
Sub-Note Principal 1,000 Sub-Note Principal 1,000 
Sub-Note Interest 10 Sub-Note Interest 10 

New intercompany loan 1,000 

· uabiHties" 2,020 "liabilities" 3,020 

I=. I=. 
Subordinated Liabilities (Sub-NDte Principal) 1,000 Subordinated Liabilities {Sub-Nate Principal) 1,000 
Subordinated Uabllitles (Sub--Note lnt2rest) 10 Subordinated Liabilitles {Sub-Note Interest) 10 
Excluded Liabili ties Exc luded liabilities 

Liabilities that PlC must be able to pay to be solvent 1,010 Liabilities that PLC must be able to pay to be solvent 2,010 
Solvency shortfall 10 Solvencv shortfall 10 

63. The above table shows that even a further $1 bn advance under a new intercompany loan 

does not assist in curing a $ 1 Om asset shortfall for the purposes of the contractual 

solvency test in the PLC Sub-Notes 

64. It would also not assist PLC simply to draw down more under the PLC Sub-Debt to cure 

an inability to satisfy the contractual solvency test under the PLC Sub-Notes for the same 

reason: unless the advance is excluded from the solvency test because the PLC Sub-Debi 

is an Excluded Liability for the purposes of the PLC Sub-Notesl5, every penny that PLC 

borrowed under the PLC Sub-Debt would increase PLC's Liabilities taken into account 

in the solvency test. This is illustrated in the following table, which shows that drawing 

down an additional $1 bn under the PLC Sub-Debt does not improve the solvency position 

under the PLC Sub-Notes: 

" The PLC Sub-Debt cannot be a Subordinated Liability Wider the PLC Sub-Notes, because the express terrns of 
the PLC Sub-Debt preclude it from ranking pari passu: see section 02 below. 
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Available Amets 
Existing Assets 

llabilitles 
Sub-Debt Pr incipal 
Sub-Debt Interest 
Sub-Note Principal 
Sub-Note Interest 

"Liabilities" 

I=. 
Subordi nated Uabilities (Sub-Note Principal) 
Subordinated Liabilities (Sub-Note Interest) 
Excluded Liabilities 

Lla bilit les that PLC mu5t be able to pey to be solvent 
Solvency shortfall 

Sm 
1,00( Available Assets 
1,000 E1Cisting Assets 

New advance from LBUKH 

2,020 Lla blllties 
1,000 Sub-Debt Principal 

10 Sub-Debt Interest 
1,000 Sub-Note Principal 

10 Sub-Note Interest 

2,020 "Liabilities" 

I=. 
1,000 Subordi nated Uabilities (S1.1b-Note Principa l) 

10 Subordinated Liabilities (S1.1b-Note Interest) 
Excluded liabilities 

1,010 Lia bilities that PLC must be able to pay to be solvent 
10 Solvency shortfall 

65. By conirast, if the PLC Sub-Debt is an Excluded Liability under the Sub-Notes (i.e., 

junior ranking), then PLC could always cure an inability to satisfy the conrractual 

solvency test under the PLC Sub-Notes simply by drawing down additional funds under 

the PLC Sub-Debt. Deutsche Bank' s case is that the PLC Sub-Debt should be an 

Excluded Liability as a matter of construction or implication for this further reason . 

66. The same reasoning applies in the context of the LBHI2 Application: it would not be 

possible to cure a temporary inability ofLBHl2 to satisfy the solvency condition under 

the LBHI2 Sub-Debt by LBHI2 taking on yet more intercompany debt in the manner 

suggested by Mr O'Grady. 

D. THE PLC APPLICATION 

D1. ISSUE 1: RELEASE OF THE PLC SUB-DEBT 

67. Issue 1 is : " Within the administration of[PLC], whether the claims of[LBHIJ under the 

[PLC Sub-Debt] have been released pursuant to [the Settlement Agreement]." 

68. Deutsche Bank submits that by the express terms of section 8.02 of the Settlement 

Agreement, LBHI agreed to a broad and general release of any claim against PLC, subject 

to certain inapplicable exceptions, such that its claims against PLC under the PLC Sub

Debi were released when LBHI acquired those claims by assignment. 
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69. This interpretation gives effect to the text of section 8.02 in accordance with New York 

law. To the extent relevant, it is also consistent with the purpose of the Settlement 

Agreement, namely drawing a line under the complex disputes that arose within the 

Lehman group following its collapse into insolvency, in order to facilitate the wind-down 

of the group and the expeditious distribution of available assets to creditors. 

70. The words of section 8.02 are so clear that LBHI cannot overcome them as a matter of 

construction. Instead, LBHI has focused its fire on what it suggests are the apparently 

surprising commercial consequences of Deutsche Bank's position. In essence, LBHl says 

that it would never have intended that the claims it acquired under the PLC Sub-Debt 

would be released - otherwise, why would it have acquired those claims? 

71. This argument is entirely irrelevant to the issues before the Court. The fact that LBHI 

now considers that it made a mistake does not alter the true interpretation of the 

Settlement Agreement. 

72. In any case, the more surprising commercial consequence would arise on LBHI's case: 

namely that, after painstakingly working to resolve all of the claims between the US and 

UK Lehman entities, the parties to the Settlement Agreement intended that litigation and 

disputes would be able to continue, holding up the orderly wind-down of the group, 

because the parties should be free to purchase claims against each other. That conclusion 

is unsustainable in the light of language used in the Settlement Agreement, and was 

(manifestly) neither the intention nor the effect of the Settlement Agreement. 

Background to the Settlement Agreement 

73 . The Settlement Agreement is one of a number of so-called "Bilateral Settlements" 

agreed between, on the one hand, LBHI and certain of its US affiliates and, on the other 

hand, LBHI's foreign (non-US) affiliates and subsidiaries, as part of a global settlement 

process by which the Lehman group sought to resolve and bring finality to intra-group 

claims and disputes that arose after its collapse. 

74. Deutsche Bank is not a party to the Settlement Agreement and was not involved in its 

negotiation. Accordingly, its knowledge of the relevant factual context is derived from 

public documents and those disclosed in these proceedings, as well as from the evidence 
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of Mr Geraghty, who is employed by LBHI and has served a witness statement in these 

proceedings. 

75. In his statement, Mr Geraghty outlines certain background facts relating to the Settlement 

Agreement36• He refers to a detailed "Declaration" made by a Mr Ehrmann in the United 

States Bankruptcy Court. Mr Ehrmann was a Managing Director with Alvarez & Marsal 

North America LLC, responsible for the management of the Debtors' (including LBHI's) 

international operations after the commencement of the Debtor's Chapter 11 cases. He 

signed the Settlement Agreement on hehalf of LBHI (among other Lehman entities). 

76. Leaving aside Mr Geraghty's inadmissible opinions as to the meaning and effect of the 

Settlement Agreement, the relevant background to the Settlement Agreement as set out 

in his evidence, and in ihe Declaration, can be summarised as follows : 

(I) The collapse of the Lehman group gave rise to a complicated web of substantial 

intra-group claims and issues, all of which had to be resolved. Notwithstanding 

that a period of 11 years has elapsed since LBHI entered Chapter l l Bankruptcy 

proceedings, some outstanding claims remain (including those made in the present 

proceedings). 

(2) Mr Ehrmann describes the extraordinary complexity of the issues arising between 

LBHI (and its US debtor affiliates) and the insolvent UK entities in the Lehman 

group, in the following terms: 

"The Foreign Affiliates were an integral part of the Lehman enterprise and its 
firmwide financial reporting, cash management, custodial and trading systems. 
The interrelationships of the Debtors and the Foreign Affiliates consisted of a 
complex web of intercompany f unding balances and custodial and contractual 
relationships that were documented and managed through Lehman 's integrated 
financial and operating systems. The commencement of separate foreign 
insolvency proceedings for more than JOO Foreign Affiliates following LBH!'s 
Chapter 11 case gave rise to a multiplicity of intercompany issues and challenges 
as to the nature, validity and enforceability of Intercompany Claims and Guarantee 
Claims asserted by Foreign Affiliates against LBHI. "37 

"The Lehman UK Entities asserted among the most substantial and complex claims 
against the Debtors. The Debtors likewise asserted substantial claims against the 
Lehman UK Entities. [. .. ] 1 led the Debtors in comprehensive, robust and. at times. 

1< [C/7!93] Geraghty 2, 115. 

" [F?/3763] Declaration, 14. 
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contentious negotiations with the Lehman UK Entities· administrators [. .. ]. After 
numerous meetings in London and New York which consumed countless hours of 
negotiations, the Debtors and the administrators of the Lehman UK Entities 
ultimately reached an agreement in principle on September I 5th, 2011. and a 
settlement agreement (the " UK Settlement Agreement ", dated October 24, 
2011.)"38 

(3) Mr Ehrmann also explains the commercial drivers for reaching a grand settlement 

and broad release of the Foreign Affiliate claims: 

"Given the enormity and complexity of the relationships among the Affiliates, it 
was evident to me at the outset of these cases that a uniform method of dealing with 
the claims from the Foreign Affiliates would maximize values for all estates."39 

"It is necessary that these large claims - particularly the Foreign Affiliate 
Guarantee Claims- be resolved in connection with the Global Settlement to enable 
expeditious distributions to creditors. Absent the Bilateral Settlements, such 
distributions would be indejin.itely delayed pending the outcome of the litigations 
that may involve conflicts of law and other major challenging issues.''4° 

(4) The UK affiliates of LBHI that were party to the Settlement Agreement, including 

PLC, had the same commercial incentives to agree a grand settlement and release 

of claims with LBHI and its US affiliates41 . This is apparent from a statement of 

support for the Settlement Agreement filed by the UK affiliates, including PLC in 

the United States Bankruptcy Court, and exhibited by Mr Geraghty: 

"Given the magnitude, variety and complexity of the claims of the Debtors and the 
UK Affiliates, the Settlement Agreement is the product of unusually long and 
exceedingly hard:fought efforts by all parties to reach a consensual resolution. of 
claims arising from tens of thousands of discrete transactions. It avoids extended 
and costly litigation on a mind-boggling multitude of issues, including the value, 
size and cfassijication if all parties· claims, and [results in] substantive 
consolidation [of] issues with respect to mnst US and foreign Debtors. It should be 
approved".41 

(5) The Bilateral Settlements including the Settlement Agreement, were not 

freestanding compromises but, rather, were an important part of the Chapter 11 

Plan of LBHI and its US debtor affiliates (the "Chapter l l Plan"). They were 

38 [F?/3767-3768] Declaration, 1]15. 
39 [F?/3763] Declaration, 1]5. 
40 [F7/3766-3767] Declaration, 1]13. 
41 See, for example, the PLC Administrators ' proposals dated 11 November 2008, which made clear that their 
objective was an orderly and managed realisation of PLC' s assets as part of a terminal insolvency process. (Not 
yet in tria l bundle - proposed reference: [F?/3680.5-27]]. 
42 [F?/4103] RJG2/257. The words in square brackets are not in the original and have been inserted for legibility. 
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intended, so far as possible, to be comprehensive, resolving not only existing 

disputes, but also to bring finality to the intercompany claims, and avoid the risk of 

potential future disputes, so as to enable distributions to be made to creditors. This 

is explained in the Memorandum of Law filed by LBHI and its affiliated debtors in 

support of their Chapter 11 Plan43: 

"The Plan incorporates an integrated negotiated resolution (the "Global 
Settlement") that implements a series of linked concessions and compromises by 
all classes of creditors of the Debtors. The Global Settlement comprehensively 
resolves the myriad legal and economic issues that have permeated these chapter 
11 cases (collectively, the "Plan Issues"), including, inter alia, substantive 
consolidation, the characterization of the intercompany balances owed to LBHI by 
Subsidiary Debtors, the allowed amounts of Affiliate Claims, the ownership and 
rights of various Debtors and Affiliates with respect to certain assets and the 
allocation of costs and expenses of administration among the Debtors. The Piao 
also incorporates nine (9) comprehensive settlements agreed to by the Debtors 
and the Foreign Administrators who together control eighty-seven (87) of the 
Debtors ' Foreign Affiliates, and four (4) settlements with other creditors that are 
consistent with the underlying principles of and integral to the Piao and the 
Global Settlement (the "Bilateral Settlements")." 

"The approval of the Global Settlement and confirmation of the Plan will maximize 
and expedite recoveries to creditors and provide certainty and finality to the 
Debtors and all parties in interest." 

"The Plan also incorporates comprehensive Bilateral Settlements among the 
Debtors and certain of their Foreign Affiliates .. . They resolve many of the 
largest claims asserted against the Debtors and eliminate potential difficult, time 
consuming litigation that would otherwise occur. Approval of the Bilateral 
Settlements also eliminates potential significant Impediments to making 
meaningful speedy distributions to creditors." 

(emphasis added). 

77. Thus, the background to the settlement between LBHI and its Foreign Affiliates, 

including PLC, was the desire, as part of the Chapter 11 Plan, to resolve the intercompany 

claims and avoid protracted future litigation. Importantly, the ultimate objective was to 

maximise and accelerate distributions to creditors, as part of a terminal insolvency 

process44• 

43 [Not yet in trial bundle - proposed reference: [F7/3984.l-X]]. 
44 See, for example, the authority of the Plan Administrator at ,J6.1 in LBHI' s Third Amended Chapter 11 Plan, 
which includes making distributions to creditors, but does not include running the business with a view to 
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78. Given this objective, one would expect the Settlement Agreement to be as comprehensive 

as possible, both in terms of resolving existing claims and avoiding future disputes - as 

indeed its terms reflect. 

79. Subject to enumerated exceptions, the Settlement Agreement was intended to and did 

finally resolve the claims arising between LBI-11 and its UK affiliates, including PLC, to 

enable expeditious distributions to creditors. That is clear from the language used, in 

particular in section 8.02. 

80. LBHI's position, by contrast, is that the Settlement Agreement permitted it to acquire 

existing claims against its UK Affiliates after the date of the Settlement Agreement, and 

then to assert these claims in their UK administrations, as it is seeking to do in respect of 

the PLC Sub-Debt. LBHI 's approach should be rejected. It is inconsistent with the 

purpose of the Settlement Agreement, frustrating PLC's ability to make distributions to 

its subordinated creditors and is inconsistent with the clear terms of the Settlement 

Agreement. 

Background to the release of the PLC Sub-Debt 

81. The Settlement Agreement was entered into on 24 October 2011. As described further 

below, the mutual releases agreed by the parties were subject to a condition precedent, 

namely the occurrence of the Effective Date, which occurred on 6 March 201245. 

82. More than five years later, pursuant to an assignment deed dated 19 April 2017, LBI-11 

acquired the PLC Sub-Debt from LBDI, which had acquired it from LBLIS, which in 

turn had acquired it from the original lender, LBUKH46. Deutsche Bank' s position is that 

the claims against PLC under the PLC Sub-Debt were released under section 8.02 of the 

Settlement Agreement when they were acquired by LBI-11. 

83. There is no evidence that anyone considered the Settlement Agreement at the time of the 

assignment at all; let alone that anyone formed a considered view as to the effect of the 

Debtors' release in section 8.02. 

emerging from Chapter 11 as a going concern [F7/4064-4065]. See also 'IJ7.6 of the Plan: "The Plan Administrator 
shall wind-down, sell and otherwise liquidate the assets of the Debtors". [F7/4072] 
45 See LBHI's Position Paper, 'IJ35 [ N 5/8 I]. 

"Geraghty 2, 'IJ'IJ54-57 [Cn/l00-IOI]. 
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84. But the question for this Court is not whether, when LBHI acquired the PLC Sub-Debt 

in 2017, it (or any party to the Settlement Agreement) intended or appreciated that its 

claims would be released. The only question is whether the terms of the parties' earlier 

agreement in 20 I I in fact had that effect. 

Legal principles 

Applicable law 

85. Section 12.02 of the Settlement Agreement provides as fo llows: 

"Ch.oice of Law. This Agreement and all claims and disputes relating to the 
construction or application of the terms of this Agreement, shall be governed by and 
construed in accordance with the laws of the State of New York and the Bankruptcy 
Code. without regard to choice of law principles to the extent such pri11ciples would 
apply a law other than that of the State of New York or the Bankruptcy Code." 

86. Section 12.02 constitutes a valid choice by the parties for the law of the State of New 

York to govern the Settlement Agreement under Article 3(1) of the Rome I Regulation47, 

which (if relevant) will be incorporated in the domestic law of the United Kingdom as 

"Direct EU legislation'> under section 3( I) of the European Union (Withdrawal) Act 2018 

after Exit Day, as defined in that Ac!. 

87. Accordingly, as the parties agree, New York law applies to the construction and effect of 

the Settlement Agreement. LBHI and Deutsche Bank have each served expert reports on 

the app licable principles of New York contract law. The experts have also met and 

produced a Joint Report identifying areas of agreement and disagreemenr'8• 

88. As set out above, section 12.02 of the Settlement Agreement also refers to the United 

Stated "Ba11kruptcy Code", which is a United States federal statute. Deutsche Bank's 

position is that the Bankruptcy Code is not relevant to the determination oflssue I of the 

PLC Application: no party has advanced any case by reference to the Bankruptcy Code 

in the Position Papers, and neither expert has suggested any relevant distinction between 

the Bankruptcy Code and contract law of the State of New York. 

47 Regulation (EC) No 593/2008 of The European Parliament and of The Council of 17 June 2008 on the law 
applicable to contractual obligations (Rome I). 

•• [D/4]. 
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89. If and in so fa r as LBHI seeks to rely on the Bankruptcy Code at trial, Deutsche Bank's 

position will be that the Court should not apply any provision of that statute (in so far as 

it does not otherwise form part of the law of the State ofNew York) when construing the 

Settlement Agreement because ihe reference to the Bankruptcy Code in section 12.02 of 

the Settlement Agreement is not a valid choice of law under the Rome I Regulation. In 

particular: 

(I) A choice of law under the Rome I Regulation can only be as to the national laws 

of a state, and the Bankruptcy Code is not the law of a state, but only one particular 

statute: Halpern v Halpern [2007] EWCA Civ 291; [2008] Q.D. 195, per Waller LJ 

at [20]-[25]; Shami! Bank of Bahrain EC v Beximco Pharmaceuticals Ltd (No. I) 

[2004] EWCA Civ 19; [2004] I W.L.R. 1784, per Potter LJ at [48]; and 

(2) In any case, although the Rome I Regulation permits different Jaws to govern 

different parts of a contract, it is not possible (not least because it is impractical) 

for more than one law to govern the whole contract: Shami I Bank, per Potter LJ al 

[48]; Centrax Ltd v Citibank NA [1 999] 1 All E.R. (Comm) 557, per Ward LJ at 

562. 

Expert evidence o{New York law 

90. Issue 1 of the PLC Application turns on what is ultimately a short issue of contractual 

interpretation, namely whether or not the claims of LBHI against PLC under the PLC 

Sub-Debt are within or outside the substantive scope of the release by LBHI of its claims 

against PLC under section 8.02 of the Settlement Agreement. 

91. Dy paragraph I of the Order of Mr Justice Hildyard dated 31 July 2019 (the "2019 CMC 

Order"), the court limited the scope of expert evidence in the field of US law to the 

following two questions: 

"(l) What are the rules of contractual interpretation under New York law and the 
Bankruptcy Code, insofar as relevant and applicable to the interpretation of 
Section 8.02 of the 201 I Settlement Agreement? 

(2) As a matter of New York law and the US Bankruptcy Code, is extrinsic evidence 
admissible for the purpose ofinte1preting the scope of the Settlement Agreement, 
and in particular Section 8.02? If so, on what bases?" 
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92. LBHI relies on the evidence of Judge Gropper and Deutsche Bank relies on the evidence 

of Judge Smith on the applicable principles of New York law. 

93. Judge Gropper is a retired Judge of the United States Bankruptcy Court, having served 

between 2000 and 2015. Judge Gropper says that in that role he was not concerned 

exclusively with matters of federal bankruptcy law, but was also, in the context of the 

bankruptcy cases he adjudicated, required to resolve disputed issues of individual state 

law, including by construing release clauses under New York law49. Whilst Judge 

Gropper has some relevant experience of New York law that may be of assistance to the 

Court, he has never served as a judge in the New York courts, and has never issued a 

decision on New York law that is binding on the New York courts or authoritative as a 

matter of New York law. Judge Gropper's expertise on the principles of contractual 

interpretation under New York law is not comparable to that of Judge Smith. 

94. Judge Smith practised in commercial litigation in New York for 34 years; taught contract 

law at Columbia University Law School in New York; and sat as a judge on the New 

York Court of Appeals from2004 to 2014. The New York Court of Appeals is the highest 

New York state court, and the ultimate authority on all issues of New York law. Judge 

Smith also has experience of United States bankruptcy law. The profile of his experience 

is thus the obverse of Judge Gropper's: Judge Smith's principle expertise is in the field 

of New York contract law, although he also has relevant experience of US bankruptcy 

law. In these circumstances, Deutsche Bank will invite the Court to give greater weight 

to the opinion of Judge Smith where he disagrees with Judge Gropper on an issue of New 

York contract law. 

95. Happily and unsurprisingly, however, there is considerable agreement between the 

experts as to the rules of contractual interpretation under New York law (which are, in 

fact, similar to English law) There are some material differences between New York law 

and English law, particularly as regards the approach to the interpretation of release 

clauses including the admissibility of extrinsic evidence. 

49 Gropper Report, ,J6 [D/1 ]. 
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96. The areas of agreement between the experts are set out in succinct statements at 

paragraphs 4 to 20 of the Joint Report. The key agreed principles of interpretation 

relevant to release clauses are as follows: 

(I) A release agreement is a contract and is thus subject to the general principles of 

contractual interpretation50• In particular, if the language used in a written contract 

has, objectively, an "unambiguous, plain meaning", the court should give effect to 

that plain meaning without reference to extraneous evidence. 51 

(2) The purpose for which the release is agreed, and the intention of the parties, to the 

extent expressed by the language of the release, are relevant to determining what 

claims are covered by a release52• 

(3) New York law authorities distinguish between general and specific release clauses. 

A general release is one which releases all claims against the releasee, subject to 

enumerated exceptions. Whether a release is specific or general is a matter of 

construction under general principles of interpretation.53 

( 4) A general release may in principle release claims that accrue to the releasor after 

the date of the agreement if they are expressly embraced within the instrument or, 

even if not specifically listed, fall within the fair import of its terms. A release may 

also include unknown claims, if the parties so intend and the agreement is fairly 

and knowingly made54• 

(5) "Where the words of a release are of general effect, the release is to be construed 

most strongly against the releasor."55 • This statement in the Joint Report is taken 

verbatim from Judge Smith's Report at ',i38, where he goes on to explain that this 

principle means that "where particular claims are not explicitly carved out of a 

general release, they will be deemed included in it. ". 

'" Joint Report, ,i12 [D/4]. 
51 Joint Report, 1i,J4-S, lO [D/4]. 

"Joint Report, ,Jl4 (D/4]. 

" Joint Report, 1i,Jl3-15 [D14]. 

" Joint Report, ,Jl6 (D/4]. 

"Joint Report, ,it? [D/4]; Smith Report, ,J38 [D/2]. 
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( 6) There are cases where a court has limited the scope of a general release to claims 

that were in the contemplation of the parties at the time of their agreement56• 

However, Judge Smith explains that this approach is permissible under New York 

law only where the parties intended to settle a specific controversy, or in certain 

personal injury cases, and would not be applied in the present context57• Judge 

Smith is aware ofno case applying New York law in which a general release has 

been given limited effect where, as in the instant case, the release was part of a 

transaction between sophisticated entities58, and Judge Gropper does not point to 

any such example. 

97. The experts, however, disagree about how these principles of contractual interpretation 

should be applied in the context of the present case: see Joint Report, section III; Gropper 

Report, iM141-57; Smith Report, ilil4B-52. Judge Smith concludes that the Settlement 

Agreement unambiguously released LBHI's claims against PLC under the PLC Sub

Debt. Judge Gropper concludes that it did not, relying also on extraneous evidence that 

he considers to be admissible. This disagreement is not however relevant. The experts 

agree as to the relevant principles oflaw that the Court should apply, and the application 

of those principles is a matter for this Court59• 

98. The potentially wide scope of a general release clause under New York law, including 

recognition that that parties can agree to release so-called "after-acquired claims", is 

unsurprising. If that is what the parties agree, it will be given effect as a matter of New 

York law. Deutsche Bank contends that that is what is provided for by the plain meaning 

of section 8.02. 

99. What is notable in this regard is that Judge Gropper fails io identify a single New York 

case or statute that provides for claims in existence at the time of a general release, but 

acquired thereafter, to be treated any differently than claims in existence at that time, but 

acquired prior to executing a general release. Indeed, there is only one US authority that 

,. Joint Report, ,i1s [D/4] . 

57 Smith Report, m)4 l -42 [D/2]. 
58 Smith Report ,i 42 [D12]. 

,. BNP Paribas SA v Trattamento Rifiuti Metropolitani SPA (Rev I) (2019] EWCA Civ 768; (2019] 2 Lloyd's 
Rep. I, per Hamblen LJ at [ 45]. 
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either expert has identified in which the court had to determine whether an after-acquired 

claim was released in a settlement agreement- in that case, Re Professional Satellite and 

Communication, LLC, 2017 WL 4286995 (S,D. Cal. Sept. 27, 2017), appeal dismissed, 

No. 17-56489, 2018 WL 1586478 (9th Cir. Mar. 13, 2018) ("Prosat") a court applying 

California law held that a release had the effect of releasing a claim that was assigned to 

the releasing party after the date of the settlement agreement. 

100. Judge Smith explains that although the decision in Prosat is not strictly binding under 

New York law, the reasoning is consistent with New York law, and that a New York 

court would follow the decision60. Prosat is therefore an important decision, because it 

demonstrates how an after acquired claim would be treated in the context of a broad 

general release. 

IO I. The facts of Prosat can be stated shortly, and are analogous to the present case. Shiff and 

Prosat were both in bankruptcy proceedings, and entered into a settlement agreement by 

which, among other things, Shiff agreed to release Prosat from "any and all claims ... 

known or unknown, suspected or unsuspected" that arose from or related to Shiffs or 

Prosat's bankruptcy proceedings. After signing the settlement agreement, Shi ff acquired 

by assignment a claim against Prosat from a finn called lrnagitas, and sought to assert 

this claim in Prosat' s bankruptcy. 

102. At first instance61 , the United States Bankruptcy Court disallowed Shiffs claim, holding 

that it had been released by the earlier settlement agreement upon it being assigned from 

lrnagitas to Shiff. The Judge reasoned that, although the settlement agreement did not 

specifically release the Imagitas claim, the claim was within the fair contemplation of the 

release. The judge's reasons included that Shiffand Prosat were aware of the claim, that 

lrnagitas had asserted the claim in Prosat's bankruptcy, and that "The spirit of the SA and 

its intended purpose was to resolve all claims of these parties against each other related 

to the Imagitas judgment". Each of these reasons applies also to the present case. The 

parties were aware of the PLC Sub-Debt62, LBUKH had asserted a claim in respect of 

,o [D/2] Smith Report, 145. 
61 [D/89]. 
62 Indeed, LBUKH's guarantee claim in respect of the PLC Sub-Debt was an allowed clai m under the Settlement 
Agreement: see LBHI' s Reply Position Paper, 'IJ62(3) [A/1D/208]; Broce 3, 'IJ53 [A/4/34]. 
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the PLC Sub-Debt in PLC's administration63, and the spirit of the Settlement Agreement 

was to resolve all claims between the US Debtors and the UK Affiliates, other than as 

expressly excluded. 

103. The first instance decision in Prosat was upheld on appeal64 • The key part of the appellate 

court's reasoning is set out below: 

"The question is whether the Release in the Settlement Agreement renders Claim No. 
41 asserted by the Shijj'Estate unenforceable. It does. The Release is broad. ... The 
Release "cover{ed} all claims or possible claims of every nature and kind whatsoever, 
whether known or unknown, suspected, or unsuspected, or hereaper discovered or 
ascertained . ... " 

The California Supreme Court has explained that "a release of 'all claims' covers 
claims that are not expressly enumerated in the release." Jefferson v. Cal. Dep't of 
Youth Auth., 28 Cal. 4th 299, 305 (2002) (internal citations omitted). "Extrinsic 
evidence might establish that a release refers only to all claims of a particular type, " 
id., but there is no evidence that was the parties' intent at the time they negotiated the 
Release. Absent such evidence, "[t]he law imputes to a person an intention 
corresponding to the reasonable meaning of his words and acts. " ... 

In this case, the reasonable, plain meaning of the Release includes Claim No. 41 ." 

I 04. The Prosat decision demonstrates that under California law, which is not distinguishable 

from New York law for present purposes, a release drafted in the broad language of 

section 8.02 of the Settlement Agreement will encompass after-acquired claims, unless 

there is evidence that this was not intended. This is an application of the doctrine of 

· general release ' described in the Joint Report at 1!1! 13-1565• 

105. Judge Gropper believes the decision in Prosat can be distinguished, but he does not 

explain why or say that it was not correctly decided as a matter of New York law66 . 

Extrinsic evidence 

I 06. There is some agreement between the experts as to the admissibility and relevance of 

extraneous evidence, which differs from the position under English law. Under New 

York law: 

" Bruce 3, 1!55 [A/4/34] 
64 [D/90] 
., [D/4] 

66 [D/ 1] Gropper Report, 1155. 
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(I) Evidence of pre-contractual negotiations and the subjective intention of the parties 

is not admissible if a contract is unambiguous on its express terms67. 

(2) However, if a contract is ambiguous on its terms, then evidence of prior or 

contemporaneous conversations, negotiations and agreements is admissible to clear 

up the ambiguity68• 

(3) In certain circumstances, post-contractual conduct of both parties (referred to as 

the parties' practical construction) is admissible as an interpretative tool as to the 

parties' intent. However, only conduct that is unequivocal and consistent can 

qualify as practical construction69. 

107. The experts disagree as to the precise circumstances in which evidence of pre-contractual 

negotiations and post contractual conduct is admissible, and, in so far as relevant, this 

will need to be explored at trial. 

The effect of the third party beneficiary clause in the Settlement Agreement 

108. Before addressing the central issue of whether the Settlement Agreement released the 

PLC Sub-Debt, it is necessary first to address briefly a new argument raised by LBHI for 

the first time in its Reply Position Paper: namely that Deutsche Bank is somehow 

prevented from arguing Issue I on the PLC Application by Article 25 of the Settlement 

Agreement which excludes third party rights 7°. 

109. It is not clear whether LBHI will pursue this argument at trial or what consequences 

LBHI says would flow from it. The position is that the PLC Administrators have applied 

to the Court for directions as to whether or not the PLC Sub-Debt has been released by 

the Settlement Agreement. PLC is a party to the Settlement Agreement. There can be no 

question that the Court is entitled to determine the effect of the Settlement Agreement as 

it applies in the administration of PLC, and to give directions to the PLC Administrators 

accordingly; LBHI does not contend otherwise. Thus, there is no sense in which Deutsche 

Bank is seeking to enforce the Settlement Agreement. If LBHI is arguing that Deutsche 

67 [D/4] Joint Report, '1[18. 
68 [D/4] Joint Report, '1[18. 
69 [D/4] Joint Report, 'll'lf19-20. 
70 LBHI Reply Position Paper, '1[63 [N I0/209-210]. See Article 25 at [E/16/511-512]. 
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Bank is precluded from making submissions on Issue I of the PLC Application, and that 

the Court should determine the issue without the benefit of any adversarial argument, 

that is plainly wrong, and an issue that LBHI should have raised long before trial. 

The terms of the Settlement Agreement 

110. The Settlement Agreement was entered into by a large number of parties, comprised of 

the Debtors (LBHI and certain of its US affiliates), the LB LIS Companies (Lehman group 

entities that are not relevant for present purposes and the UK Affiliates (which included 

PLC). 

111. The Recitals record that the Debtors and the UK Affiliates were involved in insolvency 

processes in their respective jurisdictions, that the Debtors had asserted claims against 

the UK Affiliates, and vice versa. The penultimate recital recorded: 

"WHEREAS, the Debtors and the UK Affiliates desire to resolve all disputes and all other 
outstanding issues among them (except as expressly excluded herein) and to avoid 
extensive and expensive litigation thereon." 

112. In broad outline, the structure of the Settlement Agreement relevant for present purposes 

was as follows: 

(I) Article l set out agreed defined terms; 

(2) By Article 2, the parties agreed to settle and allow certain specific claims. Thus, 

for example, it was agreed by section 2.0l(a) that LBIE would have an allowed, 

non-priority, unsecured, senior affiliate guarantee claim against LBHI in the 

aggregate amount of $1,008,000,000, in LBHl ' s Chapter 11 proceedings; 

(3) Article 3 provided for the process by which the Settlement Agreement would be 

incorporated in and approved as part of the Debtor's Chapter 11 plan; 

( 4) Articles 4, 5 and 6 set out certain boiler plate representations and warranties given 

by the UK Affiliates, the Debtors and the LBLIS Companies, respectively, 

covering title, c01p orate capacity and legal authority to enter into the Settlement 

Agreement. LBHI seeks to make something of these boiler plate provisions under 

Article 4, which will be addressed in detail below; 
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(5) By Article 8, the parties agreed broad mutual releases of claims against each other 

(that went beyond the specific claims settled in Article 2),, which form the focus of 

the instant case, and which are addressed separately below; 

(6) Article IO sets out when the provisions of the Settlement Agreement would enter 

into effect. The releases under Article 8 were to become effective "upon the 

Effective Date"; 

(7) Consistently with the fact that the Settlement Agreement was part of a broader 

global settlement process, the "Effective Date" was defined as the date on which 

the Plan (incorporating the Settle.meat Agreement and other Bilateral Settlements) 

became effective and another settlement agreement (not relevant to these 

proceedings) was approved. 

(&) Article 11 provided for how the Settlement Agreement could be terminated. None 

of the termination provisions have been engaged, and no party contends that the 

Settlement Agreement does not continue to have full force and effect. 

I 13. Section 8.01 of the Settlement Agreement provided for the release of claims by the UK 

Affiliates. Section 8.02 provided for the release of claims by the Debtors, and is 

structured as follows 

(I) The underlined words in the opening phrase oftbe section "Upon the occurrence 

of the Effective Date ... each Debtor [. .. .], hereby fully and forever releases, 

discharges and acquits each Debtor Released Party .. . " provide for a condition 

precedent to the release by reference to a point in time: the release is effective only 

"upon (and only upon) the occurrence of the Effective Date"; 

(2) The persons effecting releases under section 8.02 are "each Debtor". There is no 

dispute that LBHT was at all material times and is a "Debtor";71 

71 LBHI Position Paper, ~37 [A/5/81]. 
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(3) The persons being released under section 8.02 are "each Debtor Released Party" . 

There is no dispute that PLC was at all material times and is a "Debtor Released 

Party";72 

(4) Certain enumerated claims are expressly carved out from the scope of the release 

by the words: 

"except with respect to (1) the Allowed Claims and the Admitted Claims and 
any rights and distribution entitlements in respect thereof, (2) the agreements, 
promise, settlements, representations and warranties setfor in the Agreement, 
(3) the performance of the obligations set forth herein and (4) the Excluded 
Items". 

(5) No party contends that the PLC Sub-Debt falls within any of these expressly 

enumerated exceptions; 

(6) The substantive scope of the release- that which is being released by each Debtor 

- is stated in the broadest of terms, and is defined by the words "all Causes of 

Action". Se.ction 8.02 then specifies that Causes of Action includes: 

"all Causes of Action ... whether ... accrued or unaccrued, foreseen or 
unforeseen, foreseeable or unforeseeable, known or unknown, matured or 
unmatured, frxed or contingent, liquidated or unliquidated, certain or 
contingent, in each case, that arise.from, are based on, connected with, alleged 
in or related to any facts or circumstances in existence prior to the date hereof'. 

(7) "Causes of Action" is defined in the broadest of terms in section 1.01 of the 

Settlement Agreement to mean: 

"all manners of action, causes of action, judgments, executions, debts. 
liabilities, demands, rights, damages, costs, rights, e:,;penses, and claims of 
eve,y kind, nature, and character whatsoever"; 

(8) The closing words of section 8.02 then set out a non-exhaustive list of examples of 

the Causes of Action included within the substantive scope of the release: 

"including (i) any Funding Claims, (ii) any Causes a/Action under chapter 5 of 

the Bankruptcy Code or similar actions under applicable state law, (iii) e:,;cept 

as explicitly set forth in Section 2.04, any claims based upon an asserted right 

of subrogation, indemnification (whether express or implied), contribution or 

72 LBHI Position Paper, ~37 [A/5/81]. 
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reimbursement. including any such claims in connection with distributions lo 

any of the UK Affiliates or any of their creditors based upon a guarantee or 

similar document by LBHI or any Lehman Entity and (iv) all Causes of Action 

against any Debtor Released Party, arising/ram, in connection with, or relating 

to any Causes of Action against any other entity (whether or not a Party} 

existing as of the date hereof For the avoidance of doubt. this Section 8.02 is 

without prejudice to any of the Debtors • rights or Causes of Actions against any 

entity that is not a Debtor Released Party". 

114. Accordingly, by section 8.02, LBHI, as a Debtor, agreed to release all Causes of Action 

against PLC, as a Debtor Released Party, provided only that; 

(I) The "occurrence of the Effective Date" had occurred; and 

(2) The Cause of Action arose from, was based on, was connected, alleged in or related 

to any facts or circumstances in existence prior to the date of the Settlement 

Agreement. 

Section 8.02 released the PLC Sub-Debt 

The occurrence o(the Effective Date 

115. The "occurrence of the Effective Date" took place on 6 March 201273_ Thus the first 

condition to the release under section 8.02 has been satisfied. Importantly, the concept of 

the Effective Date ceased to be relevant to section 8.02 once it occurred - it operated only 

as a condition precedent to the release, and did not define the substantive scope of the 

release (i.e., that which the Debtors agreed to release), which was defined by the concept 

of Causes of Action that arose from, were based on, were connected, alleged in or related 

to any facts or circumstances in existence prior to the date of the Settlement Agreement. 

116. This is made clear in Article 10, which specifies that section 8.02 (among others) "shall 

be effective upon the Effective Date". The purpose of the condition precedent was thus to 

ensure that the Settlement Agreement was conditional on the confirmation and 

"LBHI Position Paper, ~35 [A/5/81]. 
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effectiveness of the Debtors' Chapter 11 Plan, as an important part of the global 

settlement process described above and that was to be effected thereunder. 

117. The concept of the Effective Date is used in the same way at section 8.03, which provides 

that "upon the occurrence of the Effective Date .... [the Joint Administrators] shall not be 

entitled to commence .... any action.". This makes clear that, subject to the condition 

precedent of the Effective Date occurring, the clause will be operative thereafter and in 

the future . 

118. This is misunderstood by LBHI, which says that the Settlement Agreement released 

variously either only claims "held by the 'Debtors· on the 'Effective Date"' or only claims 

"that were in their hands at the time of the Settlement Agreement"14• It is perhaps 

unsurprising that LBHI cannot advance a consistent case as to whether the release is 

limited to claims held on the date of the Settlement Agreement (i.e., 24 October 2011) or 

on the Effective Date (i.e., 6 March 2012) because, in truth, there is nothing in the 

Settlement Agreement to support either hypothesis. 

119. LBHI suggests that sections 4.04(b) and 5.04 envisage that only claims held on the 

Effective Date were to be released. This is wrong. It is based on a misreading of the 

provisions: 

(1) Section 4.04(b) is concerned with restrictions on the ability of UK Affiliates to 

assign claims released under the Settlement Agreement. It is simply not relevant 

because the PLC Sub-Debt was not released in the hands of a UK Affiliate and then 

assigned. Deutsche Bank's case is that it was assigned to LBHI, whereupon it was 

released. 

(2) Similarly, the reference to section 5.04 goes nowhere. By section 5.04(a)(i), LBHI 

represented and warranted that "it owns all claims it may have against any UK 

Affiliate, including all claims released hereunder, free and clear of any and all 

liens, claims, setoff rights, security interests. participations, or encumbran.ces 

created or incurred by such Debtor" (emphasis added). Deutsche Bank's case is 

not in any way inconsistent with this representation, which is concerned with title 

to the claims released by the Debtors. If relevant, it is clear that section 5.04(a)(i) 

"LBHI Position Paper, ~39(3) [A/5/82]. 
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does contemplate after-acquired claims (may have) and that when LBHI acquired 

the PLC Sub-Debt by assignment, it would have had title to that claim when it was 

released. 

The substantive scope of the release 

120. As set out above, following the "occurrence of the Effective Date" on 6 March 2012, the 

question of whether the PLC Sub-Debt was released comes down to whether LBHI' s 

claims thereunder fall within the substantive scope of the release in section 8.02, namely 

whether such claims are within: 

"all Causes of Action ... whether .. . accrued or unaccrued, foreseen or unforeseen. 
foreseeable or unforeseeable, known or unknown. matured or unmatured, fixed or 
contingent, liquidated or unliquidated, certain or contingent, in each case, that arise 
from, are based on, connected with, alleged in or related to atry facts or circumstances 
in existence prior to the date hereof'. 

121. Deutsche Bank's position is that LBHI's claims under the PLC Sub-Debt fall within the 

plain meaning of these words and, accordingly, were released, applying the basic rule of 

New York contract law referred to above: 

(I) LBHI's claims under the PLC Sub-Debt are among "all manners of action, causes 

of action.judgments. executions, debts, liabilities, demands, rights, damages, costs, 

rights, expenses, and claims of every kind, nature, and character whatsoever." 

Therefore, LBHI's claims under the PLC Sub-Debt are within the scope of the 

defined term "Causes of Action" in section 8.02. 

(2) Any claim in respect of the PLC Sub-Debt arises from, is based on, connected with, 

alleged in or related to facts or circumstances in existence prior to the date of the 

Settlement Agreement because such claims are in respect of a debt arising from the 

sums advanced to PLC prior to the Settlement Agreement under the PLC Sub-Debt; 

(3) There is no other temporal restriction on the Causes of Action released by section 

8.02. In particular, there is nothing in section 8.02 or in the Settlement Agreement 

that restricts the term "Cause of Action" to a Cause of Action held by a Debtor on 

the Effective Date; 

43 

122. Further, the words of the release could not be framed more generally: "whether ... 

accrued or unaccrued,foreseen or unforeseen, foreseeable or unforeseeable, known or 

unknown, matured or unmatured, fzxed or contingent, liquidated or unliquidated, certain 

or contingent. A release in these terms is to be treated under New York law as a 'general 

release', consistent witb the purpose of section 8.02 to bring finality to the disputes 

within the Lehman group. This means that the starting point should be that release would 

be treated as applying to all claims between LBHI and PLC, subject to the enumerated 

exceptions (which do not apply). 75 

123. This is exactly how the court approached the issue in the ProSat case referred to above, 

which is the only decision identified by the parties that expressly considers after-acquired 

claims. 

124. Against this, LBHI says that there is nothing in the Settlement Agreement referring to 

the release of after-acquired claims 76 and that there is no commercial rationale for the 

Settlement Agreement to release after-acquired claims77. That is, however, to approach 

matters the wrong way around. It is for LBHI to explain why the claims of LBHI under 

the PLC Sub-Debt are not released, notwithstanding that. they fall within the plain 

meaning of the general release, and are not expressly carved out. As explained by Judge 

Smith, the consistent approach of the New York courts is to give effect to a release of 

claims "known or unknown" or "foreseen or unforeseen" in accordance with those terms 

and without limitation 78. 

125. In any event, the release in section 8.02 also refers to claims that were "unaccrued" and 

"unmatured", which are plainly expressions of an intention to release claims that the 

Debtors did not have at the time of the Settlement Agreement. 

126. Further, section 8.02 also expressly provides for the release of secondary claims that 

could be acquired by a Debtor only a'fler the Effective Date. 

(1) By sub-section 8.02(iii) of the Settlement Agreement, LBHI expressly agreed that 

the Causes of Action released included "claims based upon an asserted right of 

75 Joint Report, 'IJl 7 [D/4]; Smith Report, 138 [D/2]. 
76 LBHI Position Paper, 'IJ39(3) [A/5/82]. 

n LBHI Position Paper, 'IJ39(6) [A/5/83]. 
78 Smith Report, 142 [D/2]. 
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subrogation, indemnification (whether express or implied), contribution or 

reimbursement ... in connection with distributions to any of the UK Affiliates ... 

based upon a guarantee or similar document by LBHI" ("Secondary Claims"). 

(2) As of the date of the Settlement Agreement, it was known to all parties that LBHI 

had not made any distributions to its UK Affiliates based upon a guarantee or 

similar document because LBHI's Chapter 11 Plan, by which such distributions 

could be made, would not come into effect until the Effective Date79; 

(3) Sub-section 8.02(iii) therefore refers to Causes of Action that LBHI could acquire 

by subrogation, indemnification, contribution or reimbursement only after the date 

of the Settlement Agreement and the Effective Date; and 

(4) Sub-section 8.02(iii) therefore shows that the release in section 8.02 is capable of 

and did encompass after-acquired Causes of Action. 

127. LBHI accepts (as it must) that any Secondary Claims it acquired against PLC by making 

guarantee payments after the Effective Date are expressly released under section 8.02(iii) 

of the Settlement Agreement80• However, it nevertheless seeks to deny that this 

demonstrates that after-acquired Causes of Action were released by section 8.02. In 

support of this contradictory position, it is said that Secondary Claims that arose after the 

Effective Date were not truly after-acquired because "they were legal incidents of 

guarantees already entered into by LEHI as at the date of the Settlement Agreement 

and/or the Effective Date".81 The same might be said aboutLBHI's claims under the PLC 

Sub-Debt: they are legal incidents ofloans entered into in 2004 and 2005. But all of this 

misses the point. 

128. When section 8.02(iii) refers to "claims based upon an asserted right of subrogation. 

indemnification (whether express or implied). contribution or reimbursement ... ", it is 

the claims that are being released. Regardless of whether a right of subrogation or 

indemnification might, in some sense, be described as a legal incident of a guarantee in 

relation to which it arises, there can be no doubt that a "claim" based upon such a right 

79 [F7/4006] 
80 LBHI Reply Position Paper, ,r64(2) [ A/10/210-211). 

" LBHI Reply Position Paper, ,r62(3) [A/10/208). 
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cannot be acquired by a guarantor before the guarantor makes a payment under a 

guarantee82 • Thus, LBHI cannot escape the conclusion that section 8.02(iii) does 

expressly contemplate the release of after-acquired claims. 

129. In any event, regardless of whether a Secondary Claim is an after-acquired claim, once 

it is accepted (as LBHI does) that section 8.02(iii) releases Secondary Claims in 

accordance with its express terms, it would be commercially absurd for claims after

acquired by assignment to be excluded from the release. This is because if such after

acquired assigned claims are not released, the parties could simply avoid the 

consequences of a release of Secondary Claims by acquiring the creditors' claim by 

assignment, rather than paying under the guarantee and asserting a Secondary Claim. 

That cannot have been intended, and further demonstrates the flaw in LBHI's argument. 

130. Yet further, even on LBHI's position on the construction of section 8.02 - namely that 

only those claims held by the Debtors on the Effective Date were released83 - after

acquired claims were within the scope of the release. This is because the Debtors could 

have acquired a claim against a UK Affiliate between the date of the Settlement 

Agreement and the Effective Date. Once it is accepted that some after-acquired claims 

are within the scope of the release (whether Secondary Claims or claims acquired before 

the Effective Date), there is no basis in the language of section 8.02 to limit the release 

of other after-acquired claims, other than by reference to the express exclusions. 

13 I. The commercial rationale for the release of after-acquired claims is set out in the 

background section above - a broad and comprehensive release was consistent with the 

wider context in which the Settlement Agreement was executed, namely as part of the 

global settlement of intercompany claims pursuant to and as part of the Chapter 11 Plan. 

It is important to recall that the releases in the Settlement Agreement were mutual: if 

section 8.02 released after-acquired claims against the UK Affiliates in the hands of the 

Debtors and LBHI, then section 8.01 also released such claims in the hands of the UK 

Affiliates against the Debtors and LBHI. It was thus in all parties' interests, consistently 

82 See Smith Report, ,rs I [D/2). This is consistent with the position under English law: see, for example, the Law 
of Guarantees, 7th Ed., ,r11-018 (in relation to subrogation) and 110-12 (in relation to a right of indemnity), which 
makes clear that the relevant "claim" is only acquired after payment. 
83 LBHI Position Paper, 139(3) [ A/5/82]. 
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with the purpose of the Settlement Agreement, to ensure that in so far as possible future 

disputes and litigation were finally resolved by the releases. 

13 7. As to pre--contractual evidence: 

(1) As set out above, the parties entered into the Settlement Agreement in the context 

132. The commercial rationale for LBHI's later decision to acquire the PLC Sub-Debt by of, and in connection with, LBHI filing and seeking approval of its Chapter 1 I Plan, 

assignment is another matter, and is irrelevant. It may have been a bad bargain; it could a key purpose of which was to resolve all intercompany issues among the Debtors 

have been an attempt to get around the release of Secondary Claims under section on the one hand and the Foreign Affiliates, including PLC, on the other hand, in 

8.02(iii)84• But it does not matter either way for the purposes of the issues before this order to maximise and accelerate distributions to creditors; 

Court. 

Extrinsic evidence 

133. Deutsche Bank's position is that the terms of section 8.02 are clear and unambiguous 

and, based on the evidence of Judge Smith85 , extrinsic evidence is accordingly not 

admissible under New York law to interpret the meaning and effect of the Settlement 

Agreement. 

134. Judge Gropper takes a different view of New York law. He says that there are special 

rules as to the admissibility of pre-contractual evidence when it comes to interpreting 

release clauses86• Judge Smith does not agree, and distinguishes the cases relied on by 

Judge Gropper87• This will be explored at trial as necessary. 

135. Judge Gropper also says that the evidence of post-contractual conduct - the parties' 

practical construction - is always admissible, regardless of any ambiguity in the written 

terms of a contract88• This surprising proposition is directly contradicted by clear contrary 

decisions by the New York Courts89. 

136. In any event, in so far as extrinsic evidence is admissible ( which Deutsche Bank contends 

it is not), it supports Deutsche Bank's position. 

84 LBUKH was the original lender under the PLC Sub-Debt, and was the beneficiary of a guarantee from LBHI 
of PLC's liabilities thereunder . Upon the collapse of the Lehman group, LBUKH asserted a guarantee claim 
against LBHI in respect of the PLC Sub-Debt, which was allowed in part under the Settlement Agreement. LBHI 
also made payments in respect of this allowed claim and may, subject to the release, have otherwise acquired 
claims by way of subrogation or indemnity against PLC. See Bruce 3, ,r53 [N4/34 ]. 

" [D/2] Smith Report, ,r40-42; Joint Report, ,r2s [D/4]. 

,. Gropper Report, fl26, 39, 42-46 [D/1]; Joint Report, ,r27 [D/4]. 
87 [D/2] Smith Report, ,r40-42; Joint Report, ,r28 [D/4]. 

" Gropper Report, fl24-26 [D/1]; Joint Report, ,r29 [D/4]. 
89 Smith Report, ,r33 [D/2]; Joint Report, ,r30 [D/4]. 

47 

(2) One of the other Bilateral Settlements incorporated into the same Plan and part of 

the same global process was a settlement agreement dated 11 October 2011 (shortly 

before the Settlement Agreement) between Deutsche Bundesbank and, among 

other Lehman entities, LBHJ and the same Lehman "Debtors" as under the 

Settlement Agreement, (the "DBB Settlement Agreement")90 . 

(3) At clause 7, the DBB Settlement Agreement contained a release clause m 

analogous terms to section 8.02 of the Settlement Agreement. 

(4) However, unlike the Settlement Agreement, the DBB Settlement Agreement 

expressly excluded after-acquired claims from the scope of the release in favour of 

LBHI. Specifically, by clauses 2.2 and 7.2(iii), the release excluded '"any claims 

directly held by an entity other than [DBBJ prior to the Execution Date or that 

[DBBJ may acquire, that are transferred or assigned to it, directly or indirectly, 

after the Execution Date". This makes clear that, where LBHI intended that a 

release in analogous terms to section 8.02 of the Settlement Agreement and agreed 

contemporaneously with the Settlement Agreement as part of the same Plan did not 

apply to future assigned claims, that intention was expressly recorded in the 

agreement. 

(5) 

90 [F713714] 

Further, under the DBB Settlement Agreement, although DBB excluded after

acquired claims from the release in favour of LBHI, LBHI did not exclude such 

claims from the scope of the release in DBB ' s favour. This is not surprising and 

reflects the fact that LBHI was in a terminal insolvency process, whereas DBB 

continued to operate as a central bank. 
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(6) The DBB Settlement Agreement thus demonstrates that LBHI expressly excluded 

future assigned claims where that was intended, and suggests that, subject to 

express exceptions, LBHI contemplated that future assigned claims would 

generally fall within the scope oftbe release. 

138. LBHl's position is that the DBB Settlement Agreement is irrelevant to the construction 

of the Settlement Agreement because it is a different contract between different parties 91• 

It is true that the eounterparty was different, however, that ignores the fact that the DBB 

Settlement Agreement was one of the same Bilateral Settlements entered into by LBHI 

and the Debtors as part of the same global settlement process described above, and as 

part of the same Chapter I I Plan. Moreover, both the DBB Settlement Agreement and 

the Settlement Agreement, were negotiated by the same counsel for LBHI and the 

Debtors, at the direction of the same individual, namely Mr Ehrmann, who also signed 

both agreements.92 

the proviso that was agreed is consistent with LBHI construing section 8.02 of the 

Settlement Agreement as applying to Causes of Action assigned to it after the date of the 

Settlement Agreement and the Effective Date. 

142. Aside from that, there is only the absence of evidence that anyone considered whether 

the Settlement Agreement released after-acquired claims. Mr Geraghty says that the first 

time be heard anyone suggest that after-acquired claims were released was when it was 

raised in 2018 by Deutsche Bank's solicitors93. In addition, Mr Geraghty in bis second 

witness statement94 points to certain events since the Settlement Agreement that be says 

are inconsistent with the release of after-acquired claims. However, this evidence is at 

best equivocal, and does not come close to satisfying the agreed threshold for 

admissibility of post-contractual conduct by the parties - "isolated, inconsistent or 

equivocal conduct does not qualify as practical consttuction"95 - let alone relevance. 

(I) Mr Geraghty refers to three examples where LBHI benefitted from after-acquired 

139. Deutsche Bank is sceptical that the Court will be assisted by reference to post-contractual claims after the date of the Settlement Agreement. These examples are: 

conduct in this matter, even if it were satisfied that it is admissible, simply because, with 

one exception, there is no evidence that any of the parties to the Settlement Agreement 

turned their mind to the question of whether section 8.02 released after-acquired claims. 

140. In these circumstances, Deutsche Bank submits that the Court will need to treat evidence 

of post-contractual conduct with caution, particularly where it is invited to draw 

inferences from the alleged conduct of parties to the Settlement Agreement that are not 

involved in these proceedings, have not adduced any evidence or been subject to 

disclosure. 

14 I. The one exception referred to above is that in a settlement deed dated IO October 2014 

between, inter alia, LBIE and LBHI, Clause 5.1.l provided that each "Agreed Proof 

Creditor's Admitted Claim is assigned to LBH!' subject to the proviso that "any releases 

in the 2011 Settlement Agreement shall not apply to the Agreed Proof Creditors · 

Admitted Claims". This is the only example in the evidence of the parties to the 

Settlement Agreement turning their minds to the scope of the release in section 8.02, and 

91 LBHI Reply Position Paper, 1j62(5)(iii) [ All 0/209]. 

"Compare the signature pages at [F7/3729] and (E/16/570]. See also the description of the DBB Settlement 
Agreement in Mr Erhmann's Declaration, '1174 [F7/3792]. 
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(i) That in 2018, LBHI was paid approximately £249m in the LBIE scheme of 

arrangement in respect of after-acquired claims, and that LBIE's scheme 

creditors, including Deutsche Bank, did not object;96 

(ii) That in 2016, LBHI2 Financing Limited, a subsidiary of LBHI2, accepted by 

way of security for a loan to LBHI certain of its after-acquired claims against 

LBIE by way of security for that loan, and neither the LBHI2 Administrators, 

nor LBIE (which acknowledged the security assignments and reassignments 

to LBHI) contended that the claims were released97 ; and 

(iii) That in 20 l 7 LBHI acquired certain third-party claims against LBL, and that 

LBL has paid distributions to LBHI in respect of such claims. 

" [C/7/101] Geraghty 2,159. 

"' [C/7]. 

"Joint Report, 119 [D/4]. 

,. Geraghty 2, 11163-66 (C/7/102-103]. 

97 Geraghty 2, 11167-69 [C/7/103-104]. 
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(2) The overarching difficulty for LBHI in relying on each of these three examples, or 

any analogous examples, is that in each case LBHI benefitted substantially from 

the payment of its after-acquired claims, and would have had no reason to raise the 

possibility that its apparently valuable claims had been released. Therefore, none 

of these examples show LBHI (or any Debtor) acting in a way that is inconsistent 

with it having released its claims or even having doubts about whether such claims 

were released. Accordingly, these examples cannot be evidence of the practical 

construction of the parties to the release, only (at most) the subjective position or 

ignorance or forgetfulness of a party to one side of the release. 

(3) In any event, there are also specific difficulties with the examples given by Mr 

Geraghty: 

98 [G/25-32] 

(i) As to the LBIE scheme; since Deutsche Bank is not a party to the Settlement 

Agreement, its conduct is not relevant to the parties ' practical construction. So 

far as the other scheme creditors go, and in so far as any of them were parties 

to the Settlement Agreement, there is no evidence as to why they did not object, 

let alone evidence that they did not object because of how they construed the 

Settlement Agreement. Perhaps they simply did not care because the swplus 

in LBIE was sufficient to pay their claims in full notwithstanding LBHI's after

acquired claims. 

(ii) Similarly, LBHI2 Financing Limited is not a party to the Settlement 

Agreement, and so its interpretation cannot constitute practical construction. 

(iii) As to the LBL claims: 

(a) The third party claims acquired by LBHI as part of the settlement referred 

to by Mr Geraghty in 170, were claims against LBL in the sum of £634m98. 

As Mr Geraghty explains at 171, pursuant to the settlement, LBL agreed to 

admit those claims. 
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(b) What Mr Geraghty does not explain is that LBHI acquired the claims against 

LBL for £65m, and LBL agreed to admit the claims for the same £65m ( of 

which £30m was subordinated)99. 

(c) In other words, LBHI agreed to buy one of the claims against LBL for par 

value, thereby settling the claims at substantially below the asserted amount 

of the proof, and reducing the outstanding claims against LBL. It would 

have been contrary to LBL' s interests for it to argue that LBHI could not 

acquire the claims before the settlement agreement was signed, and once it 

was signed the issue had been compromised, and it was no longer open to 

LBL to challenge the validity of the claims. 

(d) Thus, LBL benefitted substantially from the settlement agreement, 

regardless of whether the claims were released in the hands ofLBHI. 

143. In summary, there is little evidence that the parties to the Settlement Agreement acted in 

a way that would shed light on their practical construction of section 8.02. The one 

example where it is clear that certain parties to the Settlement Agreement considered the 

effect of section 8.02 on after-acquired claims is the 2014 settlement deed referred to 

above. In that deed, the parties plainly thought that the release in the Settlement 

Agreement might apply to after-acquired claims, and made express provision for that 

possibility. 

Deutsche Bank's alternative case: partial discharge ofLBID's claims 

144. If, contrary to Deutsche Bank's primary position, LBHI's claims under the PLC Sub

Notes have not been released in full under the Settlement Agreement, then Deutsche 

Bank's alternative position is that LBHI's claims under the PLC Sub-Debt in the 

administration of PLC are released, discharged or diminished in part, as follows: 

(1) LBHI guaranteed the liabilities of PLC in respect of the PLC Sub-Debt by a 

resolution dated 9 June 2005 (the "LBHI Guarantee")100; 

99 [F!0/5681]; [F9/5370] 
100 LBHI' s Reply Position Paper, 'IJ62{3) [NI0/208]. 
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(2) By section 2.04 of the Settlement Agreement, LBHl allowed a claim under the 

LEHI Guarantee by Lehman Brothers UK Holdings Limited ("LBUKH"), as 

original lender of the PLC Sub-Debt, in respect of PLC's liability for the PLC Sub

Debt (the "LBUKH Allowed Claim")101 ; 

(3) LBHI has made distributions of approximately 36% on Class 48 guarantee 

claims102, since the LBUKH Allowed Claim is a Class 48 guarantee claim, LBHI 

will so far have made distributions under the LBUKR's Allowed Claim in the sum 

of over $219.8 million; 

145. Deutsche Bank's position is that the payments by LBHI in respect ofLBUKH Allowed 

Claim to LBUKH as the principal creditor diminished the amount of LBUKH's claim 

against PLC in respect of the PLC Sub-Debt. Accordingly, LEHI, as assignee of 

LBUKH's primary claim against PLC, is entitled to claim only that diminished amount. 

146. LBHI asserts its claims under the PLC Sul>-Debt only as assignee ofLBUKH's claim as 

principal creditor; it does not assert a claim as a surety or based on any secondary liability 

because, as LBHI accepts, such secondary claims were expressly released by the 

Settlement Agreement 1°3. Thus, LBHI's claim under the PLC Sub-Debt is limited to the 

amount of the claim that it acquired, indirectly, from LBUKH by assignment. 

147. It is a fundamental principle of the law of guarantees that a part payment by a surety to a 

creditor diminishes the principal debt pro tanto; see Milverton Group Ltd v Warner 

World Ltd (1994) 68 P. & C.R. D9, per Glidewell LJ and Hoffmann LJ. This is explained 

in Andrews and Millett, 'The Law of Guarantees' (71h Ed.) at [9-003]; 

"The surety sometimes makes a. part-payment of the guaranteed debt to the creditor in 
consideration of his being granted an absolute release. Where this occurs, the part
payment constitutes part-payment of the principal obligation and reduces it pro tanto 
as between the principal and the creditor." 

148. Thus when LBHl made a part-payment of the PLC Sub-Debt to LBUKH, it bad the effect 

of reducing the principal amount of the PLC Sub-Debt. When LBUKH later assigned the 

LBUKH Sub-Debt, it cannot have assigned more than it had, namely the PLC Sub-Debt 

101 LBHI' s Reply Position Paper, ~62(3) [A/10/208] ; Bruce 3, ~53 [A/4/34]. 
102 [F!0/5749-5760] LBHJ Distribution Notice dated 26 Seplember 2019. 
103 LBHI's Reply Position Paper, ~64(2) [A/10/210-211]. 
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as reduced by the prior part-payment. This might not have mattered if LEHI could claim 

an indemnity or reimbursement from PLC for the difference represented by its payments 

under the guarantee. However, as LBHI accepts, it released any such secondary claim 

against PLC, and so can now claim only for the reduced amount of the PLC Sub-Debt. 

149. LBHI's response to Deutsche Bank's alternative argument seeks to rely on principles of 

insolvency law that have nothing to do with the present situation104• LBHI says it will 

rely on the "well-stablished principle that a creditor is entitled to prove for the fall 

amount of its debt in an insolvency of the principal debtor. notwithstanding that payments 

have been made by the surety ... " . 

150. It is true that there are cases involving guarantees which suggest that a part-payment by 

a guarantor should not reduce the amount that the creditor can claim in the administration 

or liquidation of the principal debtor: see Sugar Hut Brentwood Ltd [2008) EWHC 2634 

(Ch) at [36] and Re Sass [1896] 2 QB 12, cited by LBHl in its Reply Position Paper at 

,64(1). 

151. These cases are concerned with how to treat in an insolvency a situation in which more 

than one person is entitled to claim in respect of what is in substance the same debt (i.e., 

a surety that has now made a part payment, and a creditor). In that case, tbe rule against 

double proof intervenes to ensure that only one person can prove in respect of the same 

debt as a matter of policy. The rule against double proof was described in Catties Pie v 

Welcome Financial Services Ltd [2010] EWCA Civ 599; [2010] 2 Lloyd's Rep. 514 per 

Lloyd LJ at [25]: 

"This is the role under which, where a debtor is subject to insolvency proceedings, if a 
creditor proves in those proceedings for the debt, a guarantor of the debt, though in 
principle entitled to a right of contribution against the debtor to the extent that he has 
paid the creditor, is not allowed to prove against the debtor unless and until he has 
paid the creditor in full. He cannot do so either in respect of the right of contribution 
for sums that he has paid to the creditor in part satisfaction. of his own liability, nor in 
respect of his contingent claim for contribution." 105 

10• LBHI Reply Position Paper, ,MJ64(l)(iii) [A/10/210]. 
105 Cited in Andrews and Millett, '171e Law of Guarantees' (7"' ed.) at 13-002. See also Re KSF [2012] 1 AC 804, 
per Lord Walker at [11] and [12]; and BWldeszentralamt v Hejs [2019] EWHC 705 (Ch). 
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152. The corollary of the rule against double proof is that the creditor can maintain its claim 

in full unless and until the surety has paid the debt in full , at which point the surety is 

entitled to claim. This is explained in The Law of Guarantees, at '1[13-007: 

"Where the principal is insolvent and the surety makes a part payment to the creditor 
before the creditor has been paid a dividend, the rule is that the surety has no right to 
prove, and the creditor does not have to give credit by reducing his proof by the amount 
received from the surety, so long as the creditor does not receive more than I 00 pence 
in the pound. The creditor can prove for the full amount and the surety is barred from 
proving at all." 

153. This corollary principle is necessary as a matter of policy so that the rule against d.ouble 

proof does not lead lo the principal debtor escaping liability, as explained in 'Goode on 

Legal Problems of Credit and Security' (6th Ed.) at (8-18]: 

"At first sight it seems surprising that, if the surety pays part of the debt, the creditor 
should not have to give credit at least for sums received from the surety prior to the 
bankruptcy. But the rule has a sound policy base. It is a well settled principle of equity 
that until the creditor has received payment of the guaranteed debt in full the surety 
cannot prove in the insolvent debtor's estate for a sum paid by him to the creditor ... If 
the creditor were required to give credit for a pre-bankruptcy part payment by the 
surety, neither of them could prove .for the amount of such payment and the general 
body of creditors would thus be unjustly enriched." 

154. However, the rule against double-proof and its corollary are completely irrelevant in the 

present context where there is only one person entitled to prove for the PLC Sub-Debt, 

namely LBHI The rule against double proof operates only for so long as there is the 

possibility of a double proof. This is made clear in Lord Walker's description of the rule 

in Re KSF, at (11]-(12] : 

"[ 1 I} . , . The rule prevents a double proof of what is in substance the same debt being 
made against the same estate, leading to the payment of a double dividend out of one 
estate. It is for that reason sometimes called the rule against double dividend ... [l 2}. 
The primary purpose of the rule has been described as the protection of other creditors 
of PD agairrst u.nfair treatment by an arrangement under which there are multiple 
creditors in respect of the same debt.". 

155. Thus, even where a surety has made a part payment to a creditor after the insolvency of 

the principal debtor, the rule applies only for so long as the creditor and the surety might 

both be able to prove in the insolvency, see The Law of Guarantees at '1[13-007 106: 

10• See also Bundeszcntra[arntv Hcis [2019] EWHC 705 (Ch), per Hildyard J at [170]-[180]. 
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"where the surety ... has made a part-payment, and the creditor has been paid the 
balance of the indebtedness by the principal or by a co-surety, then the surety may 
prove in the principal's insolvency for the amount which he has paid to the creditor. 
The same consequence should follow if the creditor has been paid in full by a co-surety 
and the surety has made a payment to the co-surety in contribution. in either case th.ere 
is no possibility of a double proof. because the creditor has been satisfied in full and 
would recover in excess of 100 pence in the pound. 

156. Indeed the very existence of the rule against double proof pre-supposes that, absent that 

special rule, the creditor would be able to prove only for the outstanding amount of its 

debt, as reduced by any part payment by the surety. 

I 57. The rule against double-proof and its corollary, which are procedural rules of insolvency 

law, thus say nothing about the issue that arises in the present case, which concerns the 

quantum of the substantive claim that LBH] acquired by assignment. 

158. It follows that, even if LB Hi's claims under the PLC Sub-Debt were not released in full, 

its claims were nevertheless diminished in part by the part-payments made to LBUKH. 

D2. ISSUE 2: RANKING OF THE PLC SUB-DEBT AND THE PLC SUB-NOTES 

Overview 

159. Issue 2 is whether: 

" ... within the administration of/PLC], whether LBHJ's claims in respect of the [PLC} 
Sub-Debt rank.for distribution before, after or pari passu with any of the claims of LB 
GP No 1 Limited (In Liquidation) (as General Partner of, respectively, Lehman Brothers 
UK Capital Funding LP, Lehman Brothers UK Capital Funding II LP and Lehman 
Brothers UK Capital Funding Ill LP) under Fixed Rate Subordinated Notes issued by 
[PLC} pursuant to offering circulars dated 29 March 2005, 19 September 2005, 26 
October 2005 and 20 February 2006". 

160. Deutsche Bank and GP! (independently) submit that the claims of GP! under the PLC 

Sub-Notes rank for disttibution ~ the claims ofLBHJ under the PLC Sub-Debt. 107 

In support of that submission, Deutsche Bank and GPl (correctly) start from an analysis 

of the contractual subordination terms agreed by the parties. Those express terms 

preclude the PLC Sub-Debt from rankingparipassu with the PLC Sub-Notes, as LBHI 

contends. The result is that one set of instruments must rank senior to the other. Deutsche 

107 See Deutsche Bank's Position Paper, ,J134-52 [A/B/141-146]. 
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Bank and GPl agree that the PLC Sub-Notes are the senior ranking instrument. 

hnportantly, no party suggests that the PLC Sub-Debt is senior. 

161. Deutsche Bank submits that this conclusion is apparent upon a true construction of the 

PLC Sub-Notes and the PLC Sub-Debt, having regard to the relevant factual matrix 

and/or by the implication of a term into the PLC Sub-Notes. GP! reaches the same 

conclusion based on textual analysis and comparison of the competing subordination 

provisions in the PLC Sub-Debt and the PLC Sub-Notes. Either approach reaches the 

only sensible commercial answer that gives effect the terms of the parties' agreement, 

namely that the PLC Sub-Notes are senior. 

162. In summary, Deutsche Bank's position is as follows: 

(1) The PLC Sub-Debt and the PLC Sub-Notes are subordinated because that is the 

effect of the relevant parties' contractual agreement, and not as a result of any 

special rule or principle of insolvency law108• In particular, the debts under each 

set of instruments are subordinated due to the parties' agreement to make the 

payment obligations conditional on the ability of PLC to satisfy a contractual 

solvency test (the terms of which are set out below). 

(2) It follows that the relative priority for payment of the PLC Sub-Debt and the PLC 

Sub-Notes in PLC's administration will depend on the true construction of the 

relevant subordination terms and, in particular, of the solvency test contained in 

each instrument, applying ordinary principles of contractual construction. Thus, the 

PLC Sub-Debt and the PLC Sub-Notes will only rank pari passu, or senior and 

junior, if that is the effect of their terms on their proper construction. 

(3) The express terms of the competing instruments make it clear that they do not rank 

pari passu: the terms of the PLC Sub-Debt expressly provide that the PLC Sub

Debt can rank only senior or junior to other debts (cf the terms of the PLC Sub

Notes which contemplate the possibility that the PLC Sub-Notes might rank pari 

passu with other subordinated debt - but only debt that is or is expressed to rank 

pari passu - which, of course, the PLC Sub-Debt is not). 

10' See In re Lehman Bros International (Europe) {No 4) (SC) ("Waterfall I SC''), per Lord Neuberger at [66]. 
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( 4) The terms of each set of instruments do not expressly specify which of the PLC 

Sub-Debt and the PLC Sub-Notes is senior and which is junior (albeit there are 

indicia that suggest that the PLC Sub-Notes are senior, including the pari passu 

wording in the definition of Subordinated Liabilities referred to above (for the 

reasons explained by GP!). 

(5) Such indicia aside, it may be said that when looking at one instrument from the 

perspective of the other, the terms of the PLC Sub-Debt and the PLC Sub-Notes 

give rise to a circularity as each set of instruments appears to be subordinated to 

the other, such that no payment falls due under either the PLC Sub-Notes or the 

PLC Sub-Debt, unless PLC can pay the entirety of its subordinated debts in full. In 

the context of PLC's administration, that would mean that neither the PLC Sub

Debt nor the PLC Sub-Notes will ever be payable. That result is plainly not what 

was intended by the parties. 

( 6) In these circumstances, Deutsche Bank submits that the Court may derive 

assistance in determining the relative ranking of the PLC Sub-Debt and the PLC 

Sub-Notes by applying the principle discussed in Arnold v Britton [2015] UKSC 

36; [2015] A.C. 1619, per Lord Neuberger at [22], which would suggest that the 

Court should construe the PLC Sub-Debt and the PLC Sub-Notes to give effect to 

what the parties would have intended, but did not provide for, in relation to the 

relative ranking of PLC's subordinated debts. 

(7) In doing so, an iterative approach should be adopted, comparing the possible 

interpretations of the relevant subordination terms against their commercial 

consequences: Wood v Capita Insurance Services Ltd [2017] UKSC 24, [2017] AC 

1173, per Lord Hodge at [I l]-[13]. 

(8) In this case, it is clear from the factual context in which the PLC Sub-Debt and the 

PLC Sub-Notes were issued that the parties would have intended that the PLC Sub

Notes should rank in priority to the PLC Sub-Debt, because that is the only relative 

ranking that makes commercial sense (for the reasons set out in section C above). 

It is submitted that the Court should give effect to that intention by construing the 

PLC Sub-Notes as ranking senior to the PLC Sub-Debt or by implying a term into 

the PLC Sub-Notes, on the basis that such a term is necessary to give the PLC Sub-

58 



Notes commercial and practical coherence (see Marks and Spencer Pie v BNP 

Paribas Securities Services Trust Co (Jersey) Ltd [2016] AC 742), or on the basis 

that such a term is necessary to complete the contract (see Liveq,ool City Council 

v Irwin [1977] A.C. 239). 

163. For its part, LBHI contends that the PLC Sub-Debt and the PLC Sub-Notes rankpari 

passu. In doing so, LBHI entirely ignores the express terms agreed by the parties. Rather 

it seeks to rely on the pari passu principle to contend that the similarity in subordination 

terms means that the PLC Sub-Debt and the PLC Sub-Notes must rank equally i.e. on 

pari passu terms. 

164. This argument, however, is not sustainable. The pari passu principle applies only to debts 

that are subordinated (as a matter of contract) to the same extent. It does not, therefore, 

assist LBHI to refer to the pari passu principle without regard to the terms of the PLC 

Sub-Debt and the PLC Sub-Notes. The true construction of the contractual terms is in 

fact the starting and, indeed the end, point, of this issue. 

165. In the remainder of this section, Deutsche Bank addresses the following: : 

(1) First, the legal principles relevant to the construction of the PLC Sub-Notes and the 

PLC Sub-Debt. 

(2) Second, the relevant terms of the PLC Sub-Notes and the PLC Sub-Debt. 

(3) Third, LBHI's argument that the PLC Sub-Notes and the PLC Sub-Debt rankpari 

passu, including and Deutsche Bank's response that the argument is unsustainable 

on the clear terms of the contracts. 

(4) Fourth, on the basis that the PLC Sub-Notes and the PLC Sub-Debt cannot rank 

pari passu, Deutsche Bank explains why an analysis of the terms of the relevant 

instruments in their commercial context demonstrates that the PLC Sub-Notes rank 

senior. 

Legal principles 

166. The relevant principles of contractual construction will be well-known to the Court. In 

Wood v Capita Insurance Services Ltd [2017] UK.SC 24; [2017] A.C. 1173 the Supreme 
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Court reaffirmed the approach to contractual construction stated in Rainy Sky S.A. v 

Kookrnin Bank [20 11] UKSC 50, [2011] 1 WLR 2900 and Arnold v Britton [2015] 

UKSC 36; [201 5] A.C. 1619. The general approach was summarised by Lord Neuberger 

in Arnold at [15]: 

"When interpreting a written contract, the court is concerned to identifj1 the intention 
of the parties by reference to "what a reasonable person having all the background 
knowledge which would have been available to the parties would have understood them 
to be using the language in the contract to mean ... and it does so by focusing on the 
meaning of the relevant words [. . .] in their documentary, factual and commercial 
context. That meaning has to be assessed in the light of (i) the natural and ordinary 
meaning of the clause, (ii) any other refevalll provisions of the [contract}, (iii) the 
overall purpose of the clause and the [contract}, (iv) the facts and circumstances known 
or assumed by the parties at the time that the document was executed. and (v) 
commercial common sense, but (vi) disregarding subjective evidence of ar,y party's 
intentions . ... " 

167. For present purposes, the following principles are also of particular relevance: 

( I) In Wood, Lord Hodge explained the relevance of the factual matrix in the context 

of a written contract: 

"[12}. This unitary exercise [of contractual interpretation} involves an iterative 
process by which each suggested interpretation is checked against the provisions of the 
contract and its commercial consequences are investigated: Arnold para 77 citing In 
re Sigma Finance Corpn [2010} I All ER 571, para JO per Lord Mance. To my mind 
once 011e has read the language in dispute and the relevar,t parts of the contract that 
provide its context, ii does not matter whether the more detailed a11alysis commences 
with the factual background and the implications of rival constructions or a close 
examination of the relevant language in the contract, so long as the court balances the 
indications given by each. 

[13]. Textualism and contextualism are not conflicting paradigms in a battle for 
exclusive occupation of the field of contractual interpretation. Rather, the lawyer and 
the judge, when interpreting any contract, can use them as tools to ascertain the 
objective meaning of the language which the parties have chosen to express their 
agreement. The extent to which each tool will assist the court in its task will vary 
according to the circumstances of the particular agreement or agreements. Some 
agreements may be successfully interpreted principally by textual analysisJor e::cample 
because of their sophistication and comple::city and because they have been negotiated 
and prepared with the assistance of skilled professionals. The correct interpretatio11 of 
other contracts may be achieved by a. greater emphasis on the factual matrix, for 
example because of their informality, brevity or the absence of skilled professio11al 
assistance. But negotiators of complex formal contracts may often not achieve a logical 
and coherent text because of. for example, the conflicting aims of the parties, .failures 
of communication, differing drafting practices, or deadlines which require the parties 
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to compromise in order to reach agreement. There may often therefore be provisions 
in a detailed professionally drawn co11tract which lack clarity and the lawyer or judge 
in interpretin,: such provisions may be particularly helped by considerin,: the factual 
matrix and the purpose of similar provisions in contracts of the same type." (emphasis 
added). 

(2) In Arnold, at [22], Lord Neuberger explained the correct approach where an event 

or circumstances was not contemplated in the parties' agreement: 

" ... in some cases, an event subsequently occurs which was plainly not intended or 
contemplated by the parties, judging from the language of their contract. in such a 
case, if it is clear what the parties would have intended, the court will give effect 
to that intention. An example of such a case is Aberdeen City Council v Stewart 
Milne Group Ltd {201 l} UKSC 56, 2012 SCLR 114, where the court concluded 
that "any .. . approach" other than that which was adopted "would defeat the 
parties' clear objectives", but the conclusion was based on what the parties "had 
in mind when they entered into" the contract (see paras 17 and 22)" 

(3) Tbis reflects the approach taken in the earlier case of Bromarin AB v. [MD 

Investments Ltd [1999] STC 301, per Chadwick LJ at 310: 

"It is not, to my mind. an appropriate approach to construction to hold that, where 
the parties contemplated event '.A', and they did not contemplate event 'B'. their 
agreement must be taken as applying only in event '.A' and cannot apply in event 
'B'. The task of the court is to decide, in the light of the agreement that the parties 
made, what they must have been taken to have intended in relation to the event, 
event 'B', which they did not contemplate. That is, ~f course, an artificial exercise, 
because it requires there to be attributed to the parties an intention which they did 
not have (as a matter of fact) because they did not appreciate the problem which 
needed to be addressed. But it is an exercise which the courts ha:ve been willing to 
undertake for as long as commercial contracts have come before them for 
construction. it is an exercise which requires the court to look at the whole 
agreement which the parties made, the words which they used and the 
circumstances in which they used them; and to ask what should reasonable parties 
be taken to have intended by the use of those words in that a1;reement, made in 
those circumstances, in relation to this event which they did not in.fact foresee. " 109 

(4) More recently, in The State of the Netherlands v Deutsche Bank [2019] EWCA 

Civ 771 , the Court of Appeal applied the above dictum of Lord Neuberger in 

determining whether negative interest could accrue on cash collateral posted by the 

Netherlands with the Bank. Delivering the judgment of the Court, at [62], Vos C. 

said this approach applied "where an event subsequently occurs which was plainly 

10• This passage was cited with approval in Astor Management AG v Atalaya Mining PLC [2018] EWCA Civ 
2407; [2019] I All E.R. (Comm) 885, subject to the qualifications set out by Lord Neuberger in Arnold at [22] set 
out above. 
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n.ot intended or contemplated by the parties - or in this case the market - judging 

from the language of their contract." 

168. A Court wiU also apply a term in similar circumstances, namely where the term to be 

implied is obvious, or necessary in order to make the contract work and give it 

commercial and practical coherence: Marks and Spencer Pie v BNP Paribas Securities 

Services Trust Co (Jersey) Ltd [2016] AC 742, per Lord Neuberger at [21]. However, "ii 

is a cardinal rule that no term can be implied into a contract if it contradicts an express 

term": BNP Paribas, per Lod Neuberger at [28). 

169. There is a fine line between the principle of construction set out by Lord Neuberger in 

Arnold at [22] , and the test for an implied term discussed in BNP Paribas: for example, 

in Aberdeen City Council v Stewart Milne Group Ltd [2011} UKSC 56, Lord Hope 

preferred to rely on construction and Lord Clarke preferred to imply a term where a 

contract failed to specify whether an uplift payment should be calculated by reference to 

the open market value of or the gross proceeds of the sale of a property; the remaining 

Judges agreed with both Lord Hope and Lord Clarke. 

170. A Court will also imply a term where, without that term, lhe contract would be 

incomplete. In Livemool City Council v Irwin [ 1977] A.C. 239, the House of Lords held 

that where the landlord and tenant had not specified who was to be responsible for 

common areas, a term had to be implied to render the contract complete: "the court here 

is simply concerned to establish what the contract is, the parties not having themselves 

fully stated the terms. in this sense the co11rt is searching/or what must be implied.", per 

Lord Wilberforce, at 254A. 

The terms of the PLC Sub-Debt and the PLC Sub-Notes 

171 , The chronology of the PLC Sub-Debt and the PLC Sub-Notes agreements may be 

summarised as foUows: 

(1) On 30 July 2004PLC as borrower and LBUKH as lender entered into, respectively. 

a US$ 4.5bn and a €3bn long term subordinated facility agreement namely two of 

three facility agreements that constitute the PLC Sub-Debt110; 

ll O [C/23/303] SAF, ,, I. 
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(2) Between 29 March 2005 and 26 October 2005, PLC issued two tranches of fixed amount which wo11/d otherwise fall due for payment shall be payable except to the 

rate subordinated notes to LP 1 and LP2 respectively, which are two of the three extent that the Borrower could make such a payment and still be "solvent'"'. 

tranches of the PLC Sub-Notes relevant to these proceedings 111 ; 

(3) On 31 October 2005, PLC entered into an US$8 billion short term subordinated 

facility agreement with LBUKH, namely the third facility agreement constituting 

the PLC Sub-Debt; and 

(4) On 20 February 2006, PLC issued a further tranche of subordinated notes to LP3, 

which is the third tranche of the PLC Sub-Notes 112. 

172. The two long term facility agreements (referred to in paragraph 171(1) above) contained 

materially the same terms, which were closely based on, but not identical to, the standard 

form long term unconsolidated facility agreement prescribed by IPRU(INV) as Form 

JO.I. The short term facility agreement (referred to in paragraph 171(3) above) was in 

the standard form consolidated short term facility agreement prescribed as Form 10. 7 by 

IPRU(INV). 

173. The PLC Sub-Notes were issued on materially the same terms. IPRU(INV) did not set 

out a. standard form for subordinated notes, but PLC applied for and obtained a waiver 

from the FSA so that the PLC Sub-Notes could nevertheless be counted towards PLC's 

financial resource requirements under IPRU(INV)113 • 

174. The subordination provisions under each of the three facility agreements comprising the 

PLC Sub-Debt are in identical terms: see Clause 5 of the Standard Terms of each 

agreement. In particular: 

(1) Clause 5(1) provides that "the rights of the Lender in respect of the Subordinated 

Liabilities are subordinated to the Senior Liabilities and accordingly payment of 

any amount (whether principal, interest or otherwise) of the Subordinated 

Liabilities is conditional upon[ .. ] (b) the Borrower being "solvent " at the time of, 

and immediately after, the payment by the Borrower and accordingly no such 

111 [C/23/303-304] SAF, 1]1]12-14. 
112 [C/23/304] SAF, 111115-16. 
113 [C/6/78-81] Hutcherson, 1!'146-55. 
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(2) Clause 5(2) provides: 

" ... the Borrower shall be 'solvent ' ifit is able to pay its Liabilities (other than the 
Subordinated Liabilities) in full disregarding-

(a) obligations which are not payable or capable of being established or 
determined in the Insolvency of the Borrower, and 

(b) the Excluded Liabilities. " 

(3) The following definitions used in the Standard Terms are relevant: 

.. Liabilities " mea11s all present and future sums. liabilities and obligations 

payable or owing by the Borrower (whether actual or contingent, jointly or 

severally or otherwise howsoever); 

"Senior Liabilities " means all Liabilities except the Subordinated Liabilities 

and Excluded Liabilities; 

"Subordinated Liabilities" means all Liabilities to the Lene/er in respect of the 

Loan or each Advance made under this Agreement and all interest payable 

thereon; 

"Excluded Liabilities " means Liabilities which are expressed to be a11d, i11 the 

opinion of the Insolvency Officer of the Borrower, do, rank junior to the 

Subordinated Liabilities in any Insolvency of the Borrower. 

175. As set out in section C above, the subordination provisions in Condition 3 of the PLC 

Sub-Notes are in similar form to the provisions of the PLC Sub-Debt set out above, save 

that: 

(I) The definition of Subordinated Liabilities in the PLC Sub-Notes is different, and 

provides: ""Subordinated Liabilities" means all Liabilities to the Noteholders in 

respect of the Notes and all other Liabilities of the Issuer which rank or are 

expressed to rank pari passu with the Notes." (emphasis added). 
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(2) Condition 3(a) ofthe PLC Sub-Notes opens with the following words not found in 

the PLC Sub-Debt: "The Notes constitute direct, unsecured and subordinated 

obligations of the Issuer and the rights and claims of the Noteholders against the 

Issuer rank pari passu without any preference among themselves". 

The PLC Sub-Debt and the PLC Sub-Notes cannot rank pari passu 

176. As set out above, the express terms of the contractual subordination clauses provide the 

starting point for determining the relative ranking of the PLC Sub-Debt and the PLC Sub

Notes 

177. It is clear from the express terms of the PLC Sub-Debt that it cannot rankpari passu with 

the PLC Sub-Notes for the following reasons: 

(1) Both sets of instruments contain (in common) a broad definition of Liabilities, 

which plainly encompasses (respectively) the PLC Sub-Debt and the PLC Sub

Notes. 

(2) Both sets of instruments also have in common the express provision that all 

Liabilities must fall within one of three categories, namely "Senior Liabilities", 

"Excluded Liabilities" or "Subordinated Liabilities", because Senior Liabilities 

are: "all Liabilities except the Subordinated Liabilities and Excluded Liabilities" 

(emphasis added). 

(3) It follows that, from the perspective of the PLC Sub-Notes, the PLC Sub-Debt will 

be a Senior Liability unless it is a Subordinated Liability or an Excluded Liability. 

Similarly, from the perspective of the PLC Sub-Debt, the PLC Sub-Notes will be a 

Senior Liability unless it is a Subordinated Liability or an Excluded Liability. 

(4) There is, however, one important difference in the language used in the respective 

sets of instruments. Tn the facility agreements comprising the PLC Sub-Debt, the 

definition of Subordinated Liabilities applies only to liabilities under the PLC Sub

Debt, and therefore all other Liabilities (that is, other than under the PLC Sub-Debt) 

must therefore be either Excluded Liabilities (which rank junior to the PLC Sub

Debt) or Senior Liabilities (which rank senior to the PLC Sub-Debt). The express 
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terms of the facility agreements comprising the PLC Sub-Debt do not, therefore, 

allow for any other debt to rank at the same level of subordination. 

(5) The position is different when one looks at the PLC Sub-Notes. The definition of 

Subordinated Liabilities in the PLC Sub-Notes includes not only the Liabilities 

under the PLC Sub-Notes, but also "all other Liabilities of the Issuer which rank 

or are expressed to rank pari passu with 1he Noles" . The PLC Sub~Notes therefore 

do provide for the possibility of other pari passu ranking debt. 

(6) However, since the PLC Sub-Debt does not allow for any other pari passu ranking 

debt, the PLC Sub-Debt is not a Subordinated Liability under the PLC Sub-Notes. 

That is because the PLC Sub-Debt neither ranks, nor is expressed to rank, pari 

passu with the PLC Sub-Notes. 

(7) Therefore, from the perspective of the PLC Sub-Notes, since the PLC Sub-Debt 

cannot be a Subordinated Liability, it must be an Excluded Liability (which ranks 

junior to the PLC Sub-Notes) or a Senior Liability (which ranks senior to the PLC 

Sub-Notes). 

(8) The effect of these provisions is that the relative ranking for which LBHI contends

i.e., pari passu - is the only ranking that is excluded by the express terms of the 

instruments in question. Either the PLC Sub-Notes rank senior to the PLC Sub

Debt, as Deutsche Bank (and GPI) contends, or the PLC Sub-Debt ranks senior (a 

position for which no party contends). 

178. LBHI advances its case on the basis that (it says) the PLC Sub-Debt and the PLC Sub

Notes are, due to the similarity of their respective subordination provisions, subordinated 

to the same more senior liabilities. LBHJ then says that the effect of the pari passu 

principle in the Insolvency Rules is that two such debts subordinated to the same senior 

liabilities rank pari pass11. LBHJ's approach is wrong, however, for two fundamental 

reasons: 

(I) First, the conclusion that the two debts are subordinated to the same more senior 

liabilities does not answer the question of how those two debts rank as between 

themselves. This is clear from the terms of the PLC Sub-Notes and the PLC Sub-
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Debt: both expressly contemplate that there might be more junior ranking 

subordinated debts, namely the Excluded Liabilities. 

(2) Second, and in any event, LBHI' s approach assumes the very premise that it seeks 

to prove, namely that the PLC Sub-Debt and the PLC Sub-Notes are subordinated 

to the same more senior liabilities. This is addressed in further detail below. 

179. LBHl's argument that the PLC Sub-Debt and the PLC Sub-Notes are subordinated to the 

same more senior liabilities starts from the premise that the liabilities under the three 

faci lities comprising the PLC Sub-Debt must rank pari passu among themselves 114. 

Assuming that to be right (without explaining how that can be right under the terms of 

the PLC Sub-Debt), LBHI says it must follow that the liabilities under each facility 

comprising the PLC Sub-Debt must be capable of rankingpari passu with other debts115• 

Likewise, it is said that the liabilities under the three tranches of the PLC Sub-Notes rank 

pari passu among thernselves116• 

180. Deutsche Bank does not dispute that the three tranches of the PLC Sub-Debt rank pari 

passu between themselves (although, technically, it is not a matter that arises for 

determination in these proceedings). However, if that is how they rank, this can only be 

because that is the effect of the terms of each agreement comprising the PLC Sub-Debt, 

properly construed (and not, as LBHJ contends, because of the Insolvency Rules). As to 

this: 

(1) As set out above, under the PLC Sub-Debt, subordination is the effect of the 

contractual term making payment conditional on the satisfaction of the solvency 

condition. The solvency condition does not refer to the concept of "Senior 

Liabilities". Instead, it requires that PLC be able to pay (both before and after the 

payment being contemplated): "its Liabilities (other than the Subordinated 

Liabilities) in full disregarding ... the Excluded Liabilities" . 

114 [A/5/62-63] LBHI/SLP3 Position Paper, '1!'1114(5)-(9). 
115 [A/5/69-70] LBHI/SLP3 Reply Position Paper, 123. 
11 6 [A/5/65] LBHI/SLP3 Position Paper, ,Mil 5(5)-{8). 
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(2) Since Senior Liabilities are senior ranking debts, and Excluded Liabilities are 

junior ranking debts, the only way for any debt to rank pari passu with any tranche 

of the PLC Sub-Debt is if it is a Subordinated Liability. 

(3) There is good reason to think that each tranche of the PLC Sub-Debt is a 

Subordinated Liability of the other, and that therefore each tranche ranks pari passu 

with the other two, as a matter of construction. This is because a reasonable person 

in the position of the parties would likely understand the references in the definition 

of Subordinated Liabilities to Loans and Advances under "this Agreement" to 

include, in the context of the solvency condition, loans and advances made under 

other tranches of the PLC Sub-Debt, entered into between the same parties, for the 

same purpose, on materially identical terms. 

(4) Similarly, the tranches of the PLC Sub-Notes would on a proper construction of 

their terms rank pari passu among themselves as Subordinated Liabilities of each 

other. 

181. Thus, although Deutsche Bank does not dispute LBID's conclusion that the tranches of 

the PLC Sub-Debt rank pari passu among themselves, it is important in reaching that 

conclusion to follow the correct ( and only possible) reasoning as to why that is the case 

under the contractual terms in the PLC Sub-Debt. This is because that same reasoning 

does not apply as between the PLC Sub-Debt and the PLC Sub-Notes. 

182. LBID' s argument becomes completely untenable when it seeks to reason, by analogy, 

from its assertion that the tranches of the PLC Sub-Debt rank pari passu among 

themselves (relying on the Insolvency Rules), to the conclusion that the similar 

subordination provisions in the PLC Sub-Notes must achieve the same degree of 

subordination i.e.: pari passu. This argument is untenable because the definition of 

Subordinated Liabilities in the PLC Sub-Debt does not include the PLC Sub-Notes, 

which are tradeable listed notes rather than loans, issued between different parties, and 

on materially different terms to the terms of the PLC Sub-Debt. 

183. Thus, the fact that the PLC Sub-Debts rankparipassu among themselves does not assist 

LBID in its argument that the PLC Sub-Debt ranks pari passu with the PLC Sub-Notes. 
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Rather, the terms of the PLC Sub-Debt preclude such a pari passu ranking, as set out in 

paragraph 177 above. 

184. What LBHI' s argument boils down to is an argument that if the subordination language 

is in similar terms in two instruments, they must rank pari passu between themselves -

but that approach does not engage with the meaning of the words used in the contracts or 

the differences in the definitions of Subordinated Liabilities in the PLC Sub-Notes and 

the PLC Sub-Debt. LBHI's approach also fails to take into account that the reason the 

language is similar across different instruments is because it is derived from FSA 

standard forms that had the sole purpose of ensuring that the subordinated debts were 

sufficiently subordinated to protect unsubordinated unsecured creditors, but were not 

concerned with the relative ranking between such sufficiently subordinated debts (see 

paragraph 191 below). 

The apparent circularity on the express ternL~ ofthe PLC Sub-Notes and the PLC Sub-Debt 

185. Deutsche Bank (in contrast to LBHI) has focused on the relevant contractual terms, read 

literally and with the benefit of the factual matrix to inform the commercial and common 

sense construction exercise to be undertaken. 

186. Whilst it is clear that the PLC Sub-Debt cannot rank pari passu with the PLC Sub-Notes 

(for the reasons outline above), it is not expressly stated in terms which of the two sets 

of instruments ranks senior (although, notably, no party suggests that the PLC Sub-Debt 

is senior). 

187. From the perspective of the PLC Sub-Debt, the Liabilities under the PLC Sub-Notes are 

"Senior Liabilities" and rank in priority for payment by PLC. This is because: 

(I) There is no basis to treat the Liabilities under the PLC Sub-Notes as "Subordinated 

Liabilities " because they are not "Liabilities to the Lender in respect of the Loan 

or each Advance made under this Agreement and all interest payable thereon"; and 

(2) There is no basis to treat the Liabilities under the PLC Sub-Notes as "Excluded 

liabilities" because they are not Liabilities "which are expressed to be and in the 

opinion of the Insolvency Officer of {PLC}. do, rank junior to [the PLC Sub-Debt] 

in any insolvency of {PLC}". 
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I 88. By the same reasoning, and putting aside the indicia referred to at paragraph 162( 4) above 

that are relied on by GP!, the liabilities under the PLC Sub-Debt are "Senior Liabilities" 

on the face of the terms of the PLC Sub-Notes because they are not "Subordinated 

Liabilities" or "Excluded Liabilities" thereunder. 

189. The express terms of the competing sets of instruments therefore appear to give rise to a 

circularity because each set of instruments is a Senior Liability of the other, with the 

result that no amounts are payable under either the PLC Sub-Debt or the PLC Sub-Notes 

in an insolvency because the solvency test could never be satisfied unless PLC had 

sufficient sums to repay the sums due under both the PLC Sub-Debt and the PLC Sub

Notes in full. That outcome cannot be correct, and is not something that any party 

supports. 

Resolving the relative ranking 

190. Deutsche Bank submits that any apparent circularity on the face of the PLC Sub-Debt 

and the PLC Sub-Noles can be resolved when one looks at the terms of the contracts in 

their proper context. 

191. First, the FSA standard forms, on which all of the subordination provisions of the PLC 

Sub-Debt and the PLC Sub-Notes are based, does not provide for or contemplate other 

subordinated debt issued with subordination provisions in the same standard form. This 

is perhaps unsurprising given the FSA's focus on its regulatory role, as Mr Katz explains: 

"Neither Ms Hutcherson nor the FSA would have been required to consider how one 
subordinated debt ranked as against another subordina.ted debt, provided that both 
were subordinated to unsubordinated unsecured creditors. The ranking or layering of 
subordinated debts as against each other was a commercial term that would simply not 
have been a material consideration for the FSA. and therefore not material to Ms 
Hutcherson 's role. " 

192. Second, although there were strong commercial reasons for the PLC Sub-Notes to rank 

in priority to tile PLC Sub-Debt (as set out in section C above), it is not surprising that 

this is not expressly provided for in the terms of the contracts. This is because the 

applicable capital adequacy rules under IPRU(INV) mandated that the subordinated debts 
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be documented on the standard forms, but did not mandate how different subordinated 

debts under those standard forms should rank between themselves117 . 

193. The position is therefore analogous to the type of situation arising in the Aberdeen City 

Council line of authorities, as endorsed in Arnold at [22] and followed recently by the 

Court of Appeal in The State of the Netherlands v Deutsche Bank. It appears that in the 

case of both the PLC Sub-Notes and the PLC Sub-Debt, an event occurred (namely, the 

issue of other subordinated debt on the FSA standard subordination terms) that was 

"plainly not intended or contemplated by the parties ... judging from the language of 

their contract."118 • 

194. In those circumstances, Deutsche Bank submits that, following the approach of the 

Supreme Court in Aberdeen City Council, the Court should determine that the PLC Sub

Notes are senior: 

(I) as a matter of construction, based on what the parties would have intended; or 

(2) by implying a term to give the two sets of instruments commercial and practical 

coherence, again having regard to what the parties would have considered the 

obvious ranking. 

195. The analysis on either approach is likely to be similar and lead to the same conclusion, 

as is illustrated by the fact that both approaches were endorsed by the Supreme Court on 

the facts of Aberdeen City Council. as explained above. 

196. If the court were to imply a term, Deutsche Bank contends that: 

(I) An additional defined term should be implied into Condition I of the PLC Sub

Notes as follows: 

""PLC Sub-Debt" means the Liabilities of the Issuer under the €3 billion long term 
subordinated facility agreement and the $4.5 billion long term subordinated 
facility agreement with LBUKH as lender" 119; and 

117 See IPRU(INV) 10-63(2)[J2/I 01517] and GENPRU 2.2.159(1) [J211 1/844] 
118 The State of the Netherlands v Deutsche Bank , [62]. 
119 The same implied term would work in all tranches of the PLC Sub-Debt, but in principle, the definition of PLC 
Sub-Debt to be implied into the third tranche of PLC Sub-Notes issued pur,uant to the offering circular dated 20 
February 2006 could also read as follows: "PLC Suh-Debt " means the liabilities of the Issuer under the €3 billion 
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(2) The underlined words be implied into the definition of "Excluded Liabilities" in 

Condition I of the PLC Sub-Notes, such that it reads: 

"means Liabilities of the Issuer in respect o[ the PLC Sub-Debt and any other 
Liabilities which are expressed to be and, in the opinion of the Insolvency Officer 
of the Issuer, do, rank junior to the Subordinated Liabilities in any Insolvenq1 of 
the Issuer"" 

What the parties to the PLC Sub-Notes would have intended and considered obvious 

197. Deutsche Bank submits that either approach set out above would give effect to what the 

parties to the PLC Sub-Notes would have intended and considered obvious, namely that 

the PLC Sub-Notes should rank in priority to the PLC Sub-Debt, having regard to the 

commercial contest set out in section C above. 

D3. ISSUE 4: DISCOUNTING OF THE PLC SUB-NOTES 

Issue 4 in context 

198. Issue 4 on the PLC Application asks: 

"Within the administration of [PLC], whether or not the quantum of [PLC 's] liability 
under the [PLC] Sub-Notes.for distribution purposes.falls to be discounted under Rule 
14.44 of the Insolvency (England and Wales) Rules 2016 ofhy reference to some other 
method, and (f so which method. " 

199. It is important to understand the commercial importance of Issue 4, and the outcomes for 

which, respectively, LBHI and Deutsche Bank are arguing. 

200. LBHI's position is that, notwithstanding that (on its case) the PLC Sub-Notes and the 

PLC Sub-Debt rank pari passu, and notwithstanding that both were interest bearing long

term subordinated debts which provided for inter alia payment at maturity or at the option 

of the Issuer, the holders of the PLC Sub-Debt are at a significant advantage to the holders 

of the PLC Sub-Notes. Because the maturity date for the PLC Sub-Debt has passed, all 

parties agree that (subject to the subordination dispute and the entitlements of 

unsubordinated, unsecured creditors being paid in full) the PLC Sub-Debt will be due 

and payable by PLC at its full face value. 

long term subordinatedfacilily agreemenl, the $4.5 billion long term subordinated facility agreemenl and the USS 
8 billion shorl tenn subordinated facility agreement with LBUKH (as lender)". 
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201 . However, LBHI contends that, because the longstop maturity date for the PLC Sub-Notes 

was 2035 120, any claim in the administration must be treated as a future (provable) debt 

and therefore, for the purpose of dividend payments, must be subject to discounting in 

accordance with the provisions of the insolvency rules dealing with future debts (Rule 

14 .44 of the Insolvency (England and Wales) Rules 2016 (the "Rules"). This would mean 

that the face value of the claim would be discounted at a rate of 5% back to the relevant 

date (15 September 2008, being the commencement of the adrninistration121) for the 

purpose of any dividend payments. The commercial effect of this is that, for dividend 

purposes, the PLC Sub-Notes would be discounted to approximately 27% of their face 

value. This is said to be so, notwithstanding that the PLC Sub-Notes expressly 

contemplate that if PLC wishes to redeem the notes prior to 2035, it may do so but only 

by making payments by reference to the full face value of the PLC Sub-Notes. 

202. On LBHI's case, that is not the only loss that the holders of the PLC Sub-Notes suffer. 

On the contrary, although any future debt would under the terms of the PLC Sub-Notes 

carry a commercial rate of interest until payment (which would require payments of 

interest in amounts up to 143% of the face value of the PLC Sub-Notes from the period 

commencing 15 September 2008 until their remaining term 122), LBHI maintains that that 

right to interest is also lost by reason of Rule 14.23 of the Rules, which it says prohibits 

proof of interest on a proved debt which "bears interesf' for the period after 

commencement of the administration. In broad terms, the holders of the PLC Sub-Notes 

would receive a significant amount of interest if the PLC Sub-Notes were left outstanding 

until 2035. However, on LBHI's case, no compensation is paid for the loss of that 

contractual right to interest i.e. the holders of the PLC Sub-Notes would only recover 

compensation on the future debt payable in 2035 as if it had been a simple non-interest 

bearing claim. On LBHI's case, that is so even if a surplus existed to pay statutory interest 

to the holders of the PLC Sub-Notes and PLC Sub-Debt: as explained below, such 

statutory interest would only be payable as compensation for the delayed receipt of the 

120 Technically, 30 March 2035, 21 September 2035 and 22 February 2036. 
121 See Rule 14.1(3). 
122 The applicable interest rates vary significantly between the three tranches of Sub-Notes and, with the exception 
of the second tranche of PLC Sub-Notes which bears interest at a fixed rate of 5.125%, are subject to variables 
such that precise calculation is not possible. 
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dividends payable in respect of principal, not by reference to the lost contractual right to 

interest. 

203. In short, LBHI wants to say that the holders of the PLC Sub-Notes lose out whichever 

way one analyses the issue. It wants to achieve the extremely uncornrnercial outcome 

whereby: 

(I) The PLC Sub-Notes have to be treated as future claims; 

(2) The PLC Sub-Notes have to be treated as future provable claims, such that the 5% 

discounting rule applies for the purpose of dividend; 

(3) The valuable commercial right to interest in respect of the future claims can be 

ignored because that right is incapable of being claimed in the administration. 

204. That this outcome is extraordinary is demonstrated by the fact that, even in a solvent 

scenario (i.e. a voluntary liquidation of PLC shortly after the issue of the PLC Sub-Notes, 

initiated at the request of the members), the consequences of LBHI's position are that 

any surplus funds would be paid to members (including, for example, holders of a dollar 

preference share that was, on issue, expressly subordinated to the PLC Sub-Notes) after 

payment of the PLC Sub-Noteholders on a discounted basis, even if PLC was able to pay 

the full face amount of the PLC Sub-Notes i.e. it could exercise the option to redeem 

under Condition 6(c), described further below, but chose not to do so. The members 

would benefit from a form of one-way bet, contrary to the clear intention embodied in 

the terms of the PLC Sub-Notes. 

205. Deutsche Bank contends that such outcomes are commercially bizarre, and ultimately 

wrong as a matter of analysis. Deutsche Bank is not ( c/f various comments made by LBHI 

in its reply paper) seeking to argue that discounting in accordance with the Rules is 

necessarily unfair. Although the 5% discount rate may be uncommercial by reference to 

current commercial interest rates, Deutsche Bank accepts that, if the claim under the PLC 

Sub-Notes is properly treated as a future provable claim, such discounting is unavoidable. 

But Deutsche Bank does argue that each stage ofLBHI's analysis is flawed, and that the 

commercial consequences of its argument (including the impact of discounting in 

accordance with the Rules) demonstrate why it is incorrect. 
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206. Deutsche Bank challenges LBHI's analysis in three stages: 

(I) First, the liability in respect of the PLC Sub-Notes should not be treated as a future 

debt at all, but rather as a debt claim capable of being claimed against PLC in the 

administration by reference to the full face amount of the PLC Sub-Notes: see 

paragraphs 207 to 247 below. This result is to be achieved either as a matter of 

construction, or implication of a term, or by requiring the PLC Administrators to 

redeem the PLC Sub-Notes at their face value so as to avoid unfair prejudice/act in 

accordance with the rule in ex parte James. This cures all difficulties, whether or 

not the claim is treated as provable or non-provable. It leads to the same conclusion 

that is usually arrived at when looking at the express or implied terms of any other 

debt instrument: that the debt will accelerate and become due in its full face value 

in an insolvency scenario. Treating the PLC Sub-Notes in this manner is entirely 

consistent with the regulatory requirements applicable to them, as explained further 

below; 

(2) Second, and in the alternative to (1 ), the liability in respect of the PLC Sub-Notes 

is not in fact a provable future debt at all. The effect of the subordination provisions 

is that the PLC Sub-Notes debt is not a provable debt and, as such, none of the rules 

(including Rule 14.44) is applicable. The claim in respect of the PLC Sub-Notes 

therefore cannot be discounted, alternatively can only be discounted at a current 

commercial rate (which Deutsche Bank says is the EUR Fixed/Floating 15 year 

Swap Rate, currently 0.2642% p.a.): see paragraphs 248 to 264 below; and 

(3) Third, to the extent that PLC's liability in respect of the PLC Sub-Notes is treated 

as a future debt, PLC's liability for future interest in respect of the PLC Sub-Notes 

until the date such liability falls dues is also capable of being admitted as a future 

liability for distribution purposes. 1n particular, to the extent that any claim in 

respect of the PLC Sub-Notes is provable, that claim for future interest is not barred 

from proof on the proper construction of Rule 14.23(1 ): see paragraphs 265 to 286 

below. 
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Issue 1: is the liability arising in respect of the PLC Sub-Notes properly treated as a 
future debt claim? 

207. By way of overview, the liability to repay the PLC Sub-Notes arises from the Promise to 

Pay in the Global Note (see paragraph l thereof), combined with Condition 6 of the PLC 

Sub-Notes123 (headed "Redemption and Purchase"). Condition 6 anticipates three 

potential triggers for redemption of the PLC Sub-Notes: at the scheduled maturity date 

(30 March 2035) (Condition 6(a)); for tax reasons (Condition 6(b)) or at the option of the 

Issuer (Condition 6(c)). The Issuer is prohibited from otherwise redeeming the Notes 

(Condition 6(d)). It may, however, purchase the notes in the open market (Condition 

6(e)). Any of the PLC Sub-Notes which were redeemed or purchased could then be 

cancelled (Condition 6(f)). Depending on the requirements of the then applicable 

Financial Rules, the FSA's consent may have been required in respect of any repayment, 

prepayment or purchase (Condition 6(g)). 

208. What the PLC Sub-Notes lack as a matter of drafting is an express acceleration clause 

providing that the PLC Sub-Notes will become immediately due and repayable at their 

principal amount ( along with any arrears of interest) in the event that the Issuer enters a 

form of distributing insolvency. Such a provision was included in the later dated LBHI2 

Sub-Notes (see Condition 8(b)). But the PLC Sub-Notes are silent in this respect. The 

question therefore arises as to what was meant to happen to the PLC Sub-Notes in an 

insolvency scenario occurring pre 2035. 

209. Deutsche Bank maintains that, if the terms of the PLC Sub-Notes are analysed in detail, 

the only coherent result that can be arrived at (whether as a matter of construction or 

implication of terms, or otherwise) is that, if any payment is to be made by the Issuer 

now, prior to the Maturity Date, in respect of the PLC Sub-Notes, it must be referable to 

a currently due claim in the full face amount of the PLC Sub-Notes. Anything else 

(including treating the debt as being a future debt in the insolvency of PLC in respect of 

which dividends can be paid on a discounted basis) would contradict the express terms 

of the PLC Sub-Notes, in particular Condition 6(d), and be wholly uncommercial. 

123 The tenns and conditions of the PLC Sub-Notes are at [F/9/127-137], [F/12/298-307], [F/13/321-330] and 
[E/14/344-354]. Certain defined terms are contained in the Agency Agreement at [Not yet in the trial bundle -
proposed reference: [F2/725.l-64]]. 
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The releva.nt terms of the PLC Sub-Notes 

210. The promise to repay (and pay interest) in respect of the PLC Sub-Notes is contained in 

paragraph I of the Global Note. It provides: 

"Subject as provided in this Global Note. the Issuer, for va./ue received. promises to pay 
the bearer upon presentation and surrender of this Global Note the sum of €225, 000, 000 
or such lesser sum as is equal to the principal amount of the Notes represented by this 
Global Note as shown by the latest ent,y in Part I, Part II, or Part Ill c,fthe Schedule to 
this Global Note on 3(Jh March 2035, or on such earlier date as the principal amount in 
respect of this Global Notes may become due under the conditions. and to pay interest 
on the principal sum for the time being outstanding at the rate determined under the 
Conditions from 3(Jh March, 2005 payable annually in arrear on each Interest Payment 
Date (as defined in the Conditions) until payment of the principal sum has been made or 
duly provided for in full together with any other amounts as may be payable, all subject 
to and under the Conditions. " 

211 . Condition 6(a) provides: 

"Scheduled redemption: Unless previously redeemed, or purchased and cancelled, the 
Notes will be redeemed at their principal amount on 3(Jh March, 2035 (the "Maturity 
Date") subject as provided in Condition 3 (Status and subordination) and Condition 7 
(Payments). " 

212. Condition 6(a), combined with the Promise to Pay, and subject always to Condition 3, 

therefore creates a liability to repay the principal in respect of any outstanding PLC Sub

Notes which had not otherwise been redeemed (and cancelled) as at 30 March 2035. It 

was a liability with both an element of contingency (by virtue of Condition 3)124 and 

futurity (by virtue of Condition 6)125• 

213. However, the time at which the liability will fall due is not limited to the Maturity Date, 

which acts as a longstop. As expressly stated in the Promise to Pay, the debt may become 

due at an earlier time, by reference to certain future events namely satisfaction of 

124 Thus the Joint Administrators' eleventh progress repon dated 11 April 2014 (for the period 15 September 
2013 to 14 March 2014) stated. "based on cun-ent estimates, the Administr<itors consider that there is unlikely to 
be any surp/,~, funds available to pay a dividend to subordinated unsecured creditors". [Not yet in trial bundle -
proposed reference [F9/4875. l-l OJ]. 
125 A future debt is one which will become due in the future through the effluxion of time (debitum in praese11ti. 
solvendum infuturo). It is: "a debt which will certainly become due in the future, either on some date which has 
already been determined or on some date detenninable by reference to fu1ure events. " (per Buckley LJ in 
Stonegate Securities v Gregory_ [1980 1 Cb 576 at 579; Hughes v Grovehold Ltd [2005] EWCA Civ 897 at [65]). 
A contingcnl debt is a debt that may nor may not come into existence depending on the occurrence of a future 
event (see generally Re Sutherland (deceased) [1963) AC 235 at 248/249, 262-263, and in Re None! [2014] AC 
209 at [81 ]). 
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Condition 6(b) or 6(c). Condition 6(c) thus operates to require repayment of all of the 

principal in respect of outstanding PLC Sub-Notes at an earlier date126 in the event that 

the Issuer gives notice to the Noteholders of its intention to do so. Condition 6( c) 

provides: 

"Redemption at the option of the Issuer: The Notes may be redeemed at the option of the 
Issuer in whole, but not in part. al any time 011 or after 3(Jh March, 2010 (the date of 
redemption being the "Call Settlement Date") at a redemption price equal to 100 per 
cent of their principal amount plus accrued interest (if any) up to but excluding the Call 
Settlement Date on the issuer 's giving not less than 15 nor more than 30 days ' notice to 
the Noteholders (which notice shall be irrevocable and shall oblige the Issuer to redeem 
the Notes on the Call Se/1/ement Date at such price plus accrued interest to such date. " 
( emphasis added) 

214. The extent of the futurity provided for by the Promise to Pay, and Condition 6(a), is 

therefore limited by the potential operation of Conditions 6(b) and (c), which is reflected 

in the opening words of Condition 6(a) i.e. "Unless previously redeemed, or purchased 

and cancelled, ... ". In this sense: 

(I) Any liability is contingent on satisfaction of Condition 3 (i.e. the subordination 

provisions, requiring solvency to be established in the required sense); and 

(2) The future liabiliiy is also defeasible in the sense that the liability to redeem will 

fall away if the Sub-Notes have otherwise been purchased and cancelled by Lhe 

Issuer. 

215. Condition 6(d) is also of crucial importance. It provides: 

"No other redemption: The Issuer shall not be entitled to redeem the Notes otherwise 
than as provided in paragraphs (a) (Scheduled redemption) to (c) (Redemption at the 
option of the Issuer) above." 

216. None of the other Terms and Conditions address the question of how the liability under 

the PLC Sub-Notes should be dealt with in an insolvency, or how much can be claimed 

in such circumstances. Save for the subordination provisions in Condition 4, it is only 

Condition 9127 that makes any reference to what might happen in an Insolvency ("Events 

of Default and Enforcement"). It, however, is focussed on steps that may be taken by the 

126 Technically the Call Settlement Date. 

127 Which dire<.-tly parallels Condition 4 of the Standard Terms and Conditions applicable to the PLC Suo-Debt. 
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Noteholders to enforce a default prior to insolvency. It does so by regulating when the 

Noteholders are permitted to institute Insolvency proceedings in order to enforce non

performance of monetary or other obligations. Thus: 

(I) Condition 9(a) provides for the ability for Noteholders to enforce non-payment of 

principal or interest due by instituting Insolvency proceedings; 

(2) Condition 9(b) provides for the ability of Noteholders to institute Insolvency 

proceedings to enforce obligations other than for the payment of principal or 

interest. In this context only, a proviso applies to the effect that "the issuer shall 

not by virtue of the institution of any suc:h proceedings for the insolvency of the 

issuer be obliged to pay any sum or sums sooner than the same would otherwise 

have been payable by it''; 

(3) Condition 9(c) limits the remedies against the Issuer to those identified in 

Conditions 9(a) and (b) "for the purpose of recovering amounts owing under the 

Notes in respect of any breach by the Issuer of any of its obligations under the 

Notes" (sic); 

( 4) Nothing in Condition 9 addresses what will be capable of being claimed by the 

Noteholders in an Insolvency ( whether by proof or otherwise), whether or not those 

proceedings were opened at the request of the Noteholders, the Issuer or others. 

However, the fact that an equivalent proviso to Condition 9(b) is not found in 

Condition 9(a) suggests (and is at least consistent with Deutsche Bank' s position) 

that the draftsman proceeded on the basis that the PLC Sub-Notes would be capable 

of being claimed in their full face amount in an Insolvency. 

The construction advocated for by Deutsche Bank 

217. The consequences of the Insolvency of the Issuer on the obligation to pay the PLC Sub

Notes are not expressly addressed. Tt is therefore necessary to consider the terms of the 

PLC Sub-Notes as a whole, and whether the existing liability remains limited to the future 

liability to pay in 2035 (Condition 6(a)), or whether on the true construction of the PLC 

Sub-Notes (including any implied terms) the liability is to be treated as currently due and 

repayable. 
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The approach in principle 

218. In this regard, the principles of construction are well known to the Court (and usefully 

summarised in, for example, Lukoil Asia Pacific PTE Limited v Ocean Tankers (PTE) 

Limited [2018] EWHC 163 (Comm) at [8]). For the purpose of this issue, Deutsche Bank 

emphasises in particular the following points: 

(!) The language of the PLC Sub-Notes must be construed in its documentary, factual 

and commercial context, assessed in light of inter alia (i) the overall purpose of the 

provision being construed and the contract in which it is contained and (ii) 

commercial common sense: Arnold v Britton [2015] AC 1619 at [15]; 

(2) Once one has read the provisions of the contract, it does not matter whether the 

detailed analysis commences with the factual background and the implications of 

rival constructions, or a close examination of the relevant language in the contract, 

so long as the court balances the indications given by each: Wood v Capita 

Insurance Services Ltd [2017] AC 1173 at [12]; 

(3) Ultimately, the search is for what the parties meant by the language used, which 

involves ascertaining what a reasonable person would have understood the parties 

to have meant: Rainy Sky SA v Kookmin Bank [2011] 1 WLR 2900 at [14]; 

(4) Where there are rival meanings of a clause, the court should reach a view as to 

which is more consistent with business common sense: Rainy Sky SA at [21]; 

Wood at [10]. In doing so: 

a. The Court is focussing on how matters would have been perceived by 

reasonable people in the position of the parties as at the date that the contract 

was made: Arnold at [19]; 

b. The Court should adopt an iterative process whereby the suggested 

interpretation is checked against both the provisions of the contract and an 

investigation of the commercial consequences: In re Sigma Finance Corp 

[2010] All ER 571 at[l2] 

219. To this, Deutsche Bank would also add the further principle identified by Lord Neuberger 

in Arnold at [22]: 
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"22. Sixthly, in some cases, an event subsequently occurs which was plainly not intended 
or contemplated by the parties, judging from the language of their contract. In such a 
case, if it is clear what the parties would have intended, the court will give effect to that 
intention. An example of such a case is Aberdeen City Council v Stewart Milne Group 
Ltd [2011} UKSC 56, 2012 SCLR 114, where the court concluded that "any ... approach" 
other than that which was adopted "would defeat the parties' clear objectives", but the 
conclusion was based on what the parties "had in mind when they entered into" the 
contract (see paras 17 and 22) ". 

220. This approach was further commented on and applied by the Court of Appeal in Astor 

Management AG and ors v Atalaya Mining PLC and Ors (2019] Bus LR I 06 at [39] and 

(40] as follows (see also The State of the Netherlands v Deutsche Bank (2019] EWCA 

Civ 771 [51] and [62): 

39. Although not cited in either Arnold v. Britton or Aberdeen City Council v. Stewart 
Milne, the principle set out by Lord Neuberger had been articulated by Chadwick LJ in 
Bromarin AB v. IMD Investments Ltd [l 999} STC 30 I at 31 OF-J, upon which Mr Smith 
relied: 

" ... it is commonplace that problems of construction, in relation to commercial contracts, 
do arise where the circumstances which actually arise are not circumstances which the 
parties foresaw at the time when they made the agreement. If the parties have foreseen 
the circumstances which actually arise, they will normally, if properly advised, have 
included some provision which caters for them. What that provision may be will be a 
matter of negotiation in the light of an appreciation of the circumstances for which 
provision has to be made. It is not, to my mind, an appropriate approach to construction 
to hold that, where the parties contemplated event 'A', and they did not contemplate event 
'B', their agreement must be taken as applying only in event 'A' and cannot apply in event 
'B'. The task of the court is to decide, in the light of the agreement that the parties made, 
what they must have been taken to have intended in relation to the event. event 'B', which 
they did not contemplate. That is, of course, an artificial exercise, because it requires 
there to be attributed to the parties an intention which they did not have (as a matter of 
fact) because they did not appreciate the problem which needed to be addressed. But it 
is an exercise which the courts have been willing to undertake.for as long as commercial 
contracts have come before them for construction. It is an exercise which requires the 
court to look at the whole agreement which the parties made, the words which they used 
and the circumstances in which they used them; and to ask what should reasonable 
parties be taken to have intended by the use of those words in that agreement, made in 
those circumstances, in relation to this event which they did not in fact foresee." 

40. We would accept the approach to construction set out in the last sentence, subject to 
the qualification in the judgment of Lord Neuberger in Arnold v Britton (above) at [22}. 
First, the court must be satisfied that the subsequent event (here the alternative source of 
funding) was neither intended nor contemplated; and second, the court must also be clear 
as to what the parties would have intended. It is only if those points are kept in mind that 
the court avoids being drawn into construing a contract with a view to achieving a 
broadly sensible commercial bargain or in the telling words of Professor Hogg referred 
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to in Lord Hodge'sjudgment in Arnold v. Britton, protecting a party 'from its commercial 
fecklessness'. 

221. In many ways, this principle of construction is more akin to the approach to implying a 

term in a contract (see the observations to that effect of Lord Clark in Aberdeen City 

Council v Steward Milne Group (2012] UKSC 240, cited in Marks & Spencer Pie v BNP 

·Paribas Securities Services [2016] AC 742 at (30]). Tbe Court will of course do so if (i) 

it is necessary to give the contract business efficacy (because the contract would 

otherwise lack commercial or practical coherence) and/or (ii) the term is so obvious that 

it goes without saying: Marks & Spencer Pie at (18]-[21]. 

Deutsche Bank 's argument as a mailer o(construction 

222. The commercial consequences of the rival constructions have already been identified 

above: in an insolvency scenario, and subject at all times to subordination, LBHI 

maintains that the interest bearing PLC Sub-Notes are (prior to 2035) to be treated as a 

future debt, and restricted to dividends based on a discounted basis. The ongoing valuable 

right to commercial interest is lost. Deutsche Bank contends that tbat outcome does not 

reflect commercial common sense as would have been perceived by reasonable people 

in the position of the parties as at the date that the PLC Sub-Notes were entered into (who 

for these purposes can be taken as being aware of the proper treatment of the PLC Sub

Notes in an insolvency). 

223. Deutsche Bank's first argument is therefore that payment of the PLC Sub-Notes in a 

distributing insolvency of the Issuer otherwise than at term is "redemption at the option 

of the Issuer" for the purpose of Condition 6(c). That is an available meaning of the 

language used and is the more commercially likely interpretation. In this regard, 

focussing on the language of Condition 6(c): 

(I) Condition 6(c) is permissive. Its purpose is to enable the Issuer to make payments 

before the Maturity Date; 

(2) There is no technical definition given to the word "redemption". Condition 6 

simply draws a distinction between redemption and purchase (see Condition 6(e)); 
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(3) There is no reason why the payment of a claim in a distributing insolvency in 

respect of the PLC Sub-Notes cannot be treated as "redemption at the option of the 

Issuer" for the purpose of Condition 6(c): 

a. The natural meaning of the word redemption can extend to making payment to 

discharge a debt128 • That is the effect of payment of dividends in an insolvency, 

at least to the extent of the payments made: see In re Lehman Bros International 

(Europe) (No. 4) [2018] AC 465 ("Waterfall I SC") at [97]-[112] (Lord 

Neuberger), [195]-(201] (Lord Sumption). Whether one adopts the view that the 

effect of the statutory scheme is to discharge the legal right to payment and 

replace it with a right to receive a dividend (Lord Neuberger's obiter dicta), or 

simply an administrative procedure for distributing assets which discharges the 

debts to the extent that payment is made (Wight v Eckhardt Marine GmbH 

(2004] I AC 147 at (26] and (27], Lord Sumption's obiter dicta in Waterfall I 

~) at [195]-(201]), the Issuer discharges (and in this sense redeems) the PLC 

Sub-Notes through the insolvency process129. LBH1 accepted this at para 47(2) 

of its position paper; 

b. Such redemption is at the option of the Issuer, in the sense that the process of 

entering a distributing insolvency requires the administrator/liquidator to call 

for proofs of debt130 and the creditor to lodge a proof of debt (see Ru.le 14.3), or 

to deal with (and seek to satisfy) non-provable claims that the officeholder 

otherwise has a duty to pay (Waterfall I (SC) at (59] and (60]). Adopting this 

process of payment is sufficient to amount to redemption at the option of the 

Issuer within the meaning of condition 6( c ): the Issuer is not waiting until the 

Maturity Date to satisfy the liability arising under the PLC Sub-Notes as 

128 The OED definition of redemption includes the following meanings "Finance: repay (a stock. bond or other 
instrument) at the rnarurity date; exchange (a coupon, voucher or trading stamp); p;, the necessary money to clear 
(a debt): owners were unable to redeem their mC1rtgage". 

12• In fact, the Notice of Intended Dividend under rule 2.95 dated 13 June 2014 specifically slated that "All of 
LBH's net property will be available for satisfaction of LBH's unsecured debts": see [Not yet in trial bundle -
proposed reference: [F9/4875.l l]]. 

l!o This was done in this case by the Notice of Intended Dividend under rule 2.95 dated l3 June 2014, which 
specifically requested that creditor lodge proofs of debt by 31 July 2014 , and made clear that the administralors 
would not be obliged to respond to late submitted proofs i.e. creditors would run the risk that assets would be 
distributed without reference to their claims. 
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anticipated by Condition 6(a), but is doing so now as part of the winding-up of 

its affairs. Whilst creditors have to claim or prove in order to make a recovery 

from the Issuer, they are compelled to do so by virtue of the insolvency process 

being conducted by and in respect of the Issuer; 

c. All other aspects of Condition 6(c) are satisfied: the insolvency commenced 

after 30th March 20 LO, and the Issuer through its insolvency officeholders gave 

notice to Notebolders of its intention to seek to redeem the PLC Sub-Notes by 

inviting creditors to make their claims/prove against the insolvency estate in the 

Notice of Intended Dividend dated 13 June 2014. 

224. Deutsche Bank accepts that one could, obviously, read Condition 6(c) more narrowly, 

and as only concerned with contractual redemption outside an insolvency in a manner 

that is not satisfied by the process of distribution in an insolvency. This is what LBHJ 

seeks to do at 68(1) of its Reply PP, where it says that payment through the insolvency 

process is a mandatory statutory process and not "redemption at the option of the Issuer" 

in the required sense. That, however, depends on how the phrase is interpreted, and 

assumes what it needs to prove. As noted in paragraph 223(3) above, it is plainly possible 

to treat the insolvency process as involving redemption of the PLC Sub-Notes at the 

option of the Issuer. 

225. Equally, to the extent that LBHI argues that payment of dividends is made in respect of 

proved claims and not the underlying claims, and cannot be treated as being in discharge 

of the underlying claims, the argument is wrong as a matter of law (see the passages 

referred to above from Waterfall I (SC}). Payment in the insolvency process plainly is a 

form of discharge of the debt through payment. The cases to which LBHI refers 

(Waterfall IIA at first instance and in the CA) were addressing a different question, 

namely the correct interpretation of Rule 2.88(7) of the Insolvency Rules 1986 as it stood 

as at 15 September 2008, and whether the reference to "those debts" was to the proved 

debt or the underlying claims (which was, for the purpose of the rule, relevant to whether 

the debt could be treated as outstanding for a particular period). 

226. Neither of these points informs whether Condition 6(c) should be read in that narrow 

manner. If, as Deutsche Bank contends one must, it is accepted that Deutsche Bank's 

construction is an available construction of Condition 6(c), one has to identify which is 

the more likely construction to have been intended by the parties. That is informed by the 
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commercial considerations identified above, and also the language of Condition 6(d). 

Condition 6( d) expressly provides that the Issuer is not entitled to redeem the Notes 

otherwise than as provided in paragraphs 6(a) (Scheduled redemption), 6(b) (for tax 

reasons) or 6(c) (at the option of the Issuer). Condition 6(b) is obviously inapplicable. 

So, as a matter of construction, one is left. with two a \tematives: either that it was intended 

that any payment in an insolvency would be referable to the future liability in respect of 

the scheduled redemption at the Maturity Date of 2035, or 2036, as applicable (despite 

the fact that dividends would be paid at a discounted rate), or that early payment of the 

liability through the insolvency process would be treated as a form ofredernption at the 

option of the Issuer within the meaning of Condition 6(c). The language of Condition 

6( c) is sufficiently wide to accommodate the latter, which makes much more commercial 

sense, is consistent with the established practice in relation to the construction of 

debentures (see also below by reference to Wallace v Universal Automatic Machine Co 

[1894) 2 Ch 547), and should therefore be adopted. 

227. This is the primary way in which Deutsche Bank puts its case, but Deutsche Bank 

maintains that it can equally be put on the basis of the principle identified in paragraphs 

219 to 220 above (i.e. an unintended event to which the answer is clear). The two 

conditions identified in Astor Management are satisfied: 

(I) First, if Deutsche Bank is wrong on its primary construction case, then there is no 

provision in the agreement that addresses the question of redemption, or 

acceleration, in the event that Insolvency intervenes. The Court can therefore be 

satisfied that, for the purpose of Condition 6, insolvency was simply neither 

intended nor contemplated i.e. there is an omission from the drafting. That is 

unsurprising, the PLC Sub-Notes having been drafted at a time wben the suggestion 

that (i) the Lehman group would become insolvent, and (ii) it would be necessary 

to claim in respect of the PLC Sub-Notes in any such insolvency (i.e. that the 

solvency condition in the PLC Sub-Notes would have been met), must have been 

regarded as implausible. Deutsche Bank of course accepts that Condition 3 does 

address the question of solvency/Insolvency for the purpose of the subordination 

provisions, and Condition 9 addresses , to a limited extent, remedies. But the 

subsequent event (i.e. the impact of Insolvency) was neither intended nor 

contemplated by the drafting of Condition 6 or Condition 9 i.e. redemption/events 

of default. Deutsche Bank maintains that this suffices to engage the construction 
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principle identified in Astor Management, such that the Court should pose the 

question of what reasonable parties should be taken to have intended by the use of 

the words that they did use in Condition 6 in relation to this event that they did not, 

for these purposes, foresee or contemplate; 

(2) Second, the Court can be clear as to what the parties would have intended from the 

language used in Conditions 6(c) and 6(d), and the commercial consequences of 

concluding otherwise: the PLC Sub-Notes should be treated as being redeemed at 

the option of the Issuer within the meaning of Condition 6(c), and thus as currently 

payable for the full amount of principal. 

The implied term, and regulatory context 

228. To the extent that the Court is not satisfied that Deutsche Bank's argument can succeed 

as a matter of construction, Deutsche Bank in the further alternative relies on an implied 

term. Deutsche Bank contends that it is an obvious implied term of the PLC Sub-Notes, 

alternatively necessary in order to make the contract work and give it commercial and 

practical coherence, that the amounts payable thereunder became immediately due and 

payable in their full face value amount in circumstances where PLC has entered a 

distributing administration, subject at all times to the subordination provisions in 

Condition 3. 

229. The commercial reasons for this are identified above: the PLC Sub-Notes would lack 

commercial coherence without such a provision. Any reasonable person would consider 

it obvious that, subject always to the question of subordination, it was intended that the 

liability in respect of the PLC Sub-Notes be treated as due in its full face amount in a 

distributing insolvency taking place after March 2010. It makes no difference in this 

regard that one is concerned with negotiable instruments: Deutsche Bank is not relying 

on a particular factual matrix only available to the original parties, but on the lack of 

commercial coherence of the terms of the PLC Sub-Notes without implication of a term. 

Such a term could be implied as part of Condition 6, or as the final sentence of Condition 

9(a): 

"Subject always to Condition 3, in any Insolvency in which there is to be a distribution 
of the Issuer's assets, the Notes shall become (and be deemed to have become) due and 
repayable at I 00% of their principal amount plus accrued interest (!f any) as at the later 
of the commencement of such an Insolvency, or 30 March 2010". 
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230. The implication of a term to this effect is entirely unsurprising, and consistent with the 

long established approach to construing debt secured by a debenture, even where there is 

no express acceleration clause: see the CA decision in Wallace v United Automatic 

Machine Co [1894] 2 Ch 547, the headnote to which states: 

"Where a debenture, issued by a company by way of floating security, contains a 
covenant for payment of the principal money on a specified day, though without any 
stipulation making the money immediately payable in the event of a winding-up, the 
occurrence of a winding-up before the specified day renders the money immediately 
payable, and entitles the debenture-holder at once lo realize his security for the ji,/1 
amount of principal, imerest and costs. " 

231. LBHI's response to this (see paragraph 68(3) of their Reply PP) is to argue that such an 

implied term would be contrary to the express wording of the PLC Sub-Notes, apparently 

by reference to Condition 3, This is not understood: the proposed implied term is entirely 

consistent with, and subject to, Condition 3. 

232. The alternative point made by LBHI al paragraph 68(3)(ii) is that "any term that would 

have the effect of causing the automatic acceleration of the PLC Sub-Notes would run 

contra,y to the limited permitted differences approved by the FSA 's directions in respect 

of the PLC Sub-Notes, and thus be in contravention of!PRU(INV)". A similar point is 

made at paragraph 68(5) of their Reply PP, where it is suggested that the IPRU(INV) 

FSA standard form did not allow for acceleration and that Deutsche Bank' s proposed 

arguments (by way of construction or implication of a term) are contrary to IPRU(INV) 

10-63(6)R, which states that "a firm must not (except in accordance with the terms of the 

loan): (a) repay, prepay or terminate a long term subordinated loan before the agreed 

payment date unless it has provided the FSA with at least five years ' written notice." 

233 . These objections are misplaced. As set out below in more detail, the relevant FSA 

standard form was silent as regards acceleration on insolvency. But no part of it ( or the 

associated parts ofIPRU(INV)) prohibited such a term, nor was such a term contrary to 

the subordination requirements of IPRU(INV). That was clear from the other 

subordinated debt provisions in IPRU(INV) and the subsequent GENPRU provisions, all 

of which (i) suggest that the absence of a term for acceleration on insolvency was 

probably an oversight; and (ii) support the proposition that the inclusion of such a term 

was unobjectionable as a matter of regulatory policy. Furthermore, PLC submitted as part 

of its application for waiver, that (a) it is unclear whether the requirements oflPRU(INV) 
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rules J0-63(2)(a) and 10-63(3) apply to PLC; and (b) banks were not required to comply 

with rules I 0-63(2)(a) and I 0-63(3) notwithstanding that both banks and securities firms 

are subject to the same Capital Adequacy Directive, and that the application of those rules 

would prevent a level playing field between banks and securities firms. (see [F3/l 223-

1232]). The provisions applicable to banks (IPRU (Bank)) did not require the use of 

standard forms, and like the GENPRU provisions which replaced them in January 2007, 

stated by way of guidance that "an event of default should not accelerate the debt in the 

sense of weakening the subordination provisions or permitting payment outside a 

winding up"131 • 

234. The repayment obligations of the Issuer were and are at all times subject to the 

subordination provisions set out in Condition 3. These have been addressed in Section 

D2 above. At its simplest, the undisputed effect of Condition 3 was to subordinate the 

PLC Sub-Notes to payment of Senior Liabilities by making payment under the PLC Sub

Notes conditional on satisfaction of the solvency test (see paragraph 174 above), such 

that any claim ranked behind the claims of ordinary unsecured creditors. 

235. Deutsche Bank's position is that, other than informing why the PLC Sub-Notes were 

subordinated, the regulatory framework is of little relevance to the question of 

construction now raised i.e. is the debt created by the PLC Sub-Notes now due, or to be 

treated as due? 

236. The primary reason for this is that, given that the purpose of the PLC Sub-Debt was to 

create debt that could be used for capital adequacy purposes (which has the twin aims of 

(a) enabling the institutions solvency to be estimated; and (b) the absorption oflosses and 

continued survival of the regulated institution: see also Waterfall I [2015] Ch I at [33] 

per David Richards J), it would be very strange if the regulatory context required the PLC 

Sub-Debt to remain payable at the Maturity Date, rather than an early date, in the event 

of insolvency provided that the subordination to general creditors was respected. 

23 7. In particular, the relevance of the Maturity Date from a regulatory perspective was simply 

whether the PLC Sub-Notes were treated as long or short term debt. In order to be "long 

13 ' Toe FSA's concern with weakening the subordination is explained: "the FSA does not consider rhat there 
should be the right to sue for unpaid amounts because this might enable subordinated creditors to obtain full 
repayment through the courts shortly before the bank goes illlo liquidation, thus reducing the cash available to 
depositors." (see [Jl/9/470]) 
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term" debt, it was necessary for the PLC Sub-Notes to have an original maturity date of 

at least 5 years (see I 0-63(5)R of Chapter IO of the Interim Prudential Sourcebook: 

Investment Business ("IPRU(INV)"). That requirement was given effect by Condition 

6(a), and the limitation in Condition 6(c) preventing redemption at the option of the Issuer 

prior to 30 March 2010. 10-63(6) provided inter alia that a firm must not except in 

accordance with the terms of the loan repay, prepay or terminate a long term subordinated 

loan before the agreed repayment date unless it had given notice to the FSA. 

238. As regards the use of the FSA standard forms: 

(I) It is worth observing (as set out by LBGPl at paragraph 16 onwards of its position 

paper) that the Lehman group ' s compliance with adopting the FSA's standard 

forms was somewhat haphazard. The first two facilities forming part of the PLC 

Sub-Debts depart (without explanation) from various aspects of standard form 

Form I 0.1 of lPRU(INV) on which they appear to be based (LBGPI PP at paras 

21-26). The third facility was based on the then FSA form I 0 . 7 (i.e. the short term 

subordinated form: LBGPI PP at paras 34 and 35). The prepayment provisions in 

Clause 9 do not, as LBGPI observe, sit easily with the guidance notes in the 

standard forms: Clause 9 permitted prepayment of sums due on two Business Days ' 

notice whereas the guidance noted that prepayment must be at least 5 years hence; 

(2) The PLC Sub-Notes required a waiver to be obtained from the FSA under 

IPRU(INV) 10-63(2) because the standard forms were not apt to deal with a note 

issue rather than a debt arrangement. It would seem that the drafting of the PLC 

Sub-Notes was in large respects based on FSA standard form 10.6132 • The drafting 

of the subordination provisions in Condition 3 is plainly based on paragraph 5 of 

the Standard Terms part of the FSA Standard Form 10.6; 

(3) However, there are material changes to what is paragraph 4 of the Standard Terms 

(dealing with repayment) when one considers the approved form of the PLC Sub

Notes: 

132 See the advice given by Allen & Overy dated 15 April 2005 at [F2/760-762], noting that the PLC Notes were 
"[m]aterially identical to the corresponding Standard Terms in the Financial Services Authority 's Fonn 10.6 
(Approved form of long-Term Subordinated Agreement for the purposes of Consolidated Supervision) 
Contained in the Interim Prudential Sourcebook: Investment Business of the Financial Ser,,ices Authority." 
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a. Paragraphs 4(4) to 4(7) of the Standard Terms are in substance replicated in 

Condition 9 (Events of Default and Enforcement); 

b. However, paragraphs 4(1) to 4(3) of the Standard Terms were not replicated in 

the Conditions of the PLC Sub-Notes. Paragraph 4(3) of the Standard Terms 

was the provision that required (i) subject always to the FSA otherwise 

permitting, that any loan would not be repayable before its stated maturity date 

as provided for in paragraph 9 of the variable terms, and (ii) that the FSA would 

permit early repayment or prepayment that provided that the borrower could 

comply with more than 100% of its Financial Resources Requirements; 

c. Condition 6 (as was necessary for a note issue) is entirely different to paragraphs 

4(1 )-(3) of the Standard Terms. In particular, any restriction on early repayment 

was dealt witb by the requirement in Condition 6( c) that there could be no 

redemption at the option of the Issuer prior to 30 March 20 I 0. This ensured that 

the long term status of the PLC Sub-N otes was preserved, and accorded with 

the guidance notes to paragraph 9 of the Variable conditions. It provided for a 

hybrid form of maturity i.e. Notes that the FSA could be certain would be 

outstanding for at least 5 years, and might be outstanding until 2035 subject to 

any form of earlier redemption. 

d. As a potential fall back provision, it would appear that Condition 6(g) was also 

included in the PLC Sub-Notes: 

"FSA Provisions: Notwithstanding anything to the contrary in these Conditions, 
no repayment, prepayment or purchase of the Notes may be made by the Issuer, 
in whole or part, pursuant to Conditions 6(b) , 6(c) or 6(e) before the Maturity 
Date, unless the Issuer shall have obtained the prior written consent of the FSA 
to such repayment, prepayment or purchase, if such consent is then required 
under the Financial Rules." 

e. By including this provision, the FSA ensured that if, from time to time, there 

was any additional requirement imposed by an amended form of IRPU(INV) or 

its successor, it could withhold its consent to early repayment or prepayment 

after the 5 year minimum period. However, there was and is nothing in the 

Financial Rules then or □ow which requires such consent to be given (generally, 

or in circumstances where the Issuer has entered Josolvency). 
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239. The result of the above is that the requirement of 10-63(2) to use a standard form was 

waived by the FSA, who were satisfied that the PLC Sub-Notes were in an appropriate 

form . That still requires the PLC Sub-Notes to be construed properly, and to consider 

whether it is necessary to imply any terms into the PLC Sub-Notes. In that regard, there 

was no part of the applicable regulatory regime which prevented the PLC Sub-Notes from 

being accelerated or being repaid in accordance with their terms prior to the 203 5 

Maturity Date, subject always to the subordination provisions in Condition 3 and (in 

order to be long term debt) to remaining outstanding for at least 5 years as provided for 

in Condition 6(c). From a regulatory perspective, provided that the PLC Sub-Notes were 

at all times subordinated to payment of ordinary unsecured creditors, it did not matter 

whether the PLC Sub-Notes became repayable earlier than the Maturity Date. 

240. In this regard, I 0-62R and I 0-63R are entirely silent as to whether, subject to 

subordination, debt like the PLC Sub-Notes should accelerate or otherwise fall due upon 

insolvency. It is correct that the standard forms provided for in I 0-63(2) R did not include 

an express event of default or acceleration provision clause, but nor are they inconsistent 

with (and certainly do not prohibit) such a provision. Furthermore, the only requirements 

regarding a long-stop date on repayment are, as regards long term debt, that the debt be 

outstanding for at least 5 years. That is reflected in 10-63(5) and the guidance notes to 

paragraph 9 of the Variable Conditions of FSA Standard Form 10.6. provision regarding 

the minimum maturity period. It is satisfied by Condition 3(c) of the PLC Sub-Notes. 

Whilst 10-63(6) R contains a general provision seeking to prohibit a firm from making 

repayments or terminating a loan without giving at least 5 years written notice to the 

FSA, that is always subject to the opening words of that rule: "A firm must not (.except in 

accordance with the terms ofthe loan) .. . " 

241. It is also of note that, subject to maintaining the subordinated status to all general 

unsubordinated creditors, IPRU (INV) included various provisions for other forms of 

subordinated debt which permitted the subordinated loan to become repayable upon the 

winding-up of the relevant firm (see, for example, 5.2.S(l)R (Former IMRO Firms); 

13.5.SA and 13.12.4A (Category A/personal investment firms, both short and long term 

debt) . The absence of an equivalent provision in 10-62R and 10-63R is strange, and no 

positive reason for the difference has been identified in any materials produced by the 

FSA. It may simply be a matter of oversight. But what is clear is that there is nothing in 

[PRU (INV) that suggests that the applicable regime prohibited subordinated debt from 
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becoming repayable (subject to satisfaction of the subordination provisions) in a 

distributing insolvency. On the contrary, the provisions applicable to banks and other 

firms/types of subordinated debt demonstrate that the FSA never had a principled 

objection to regulated subordinated debt becoming due on a winding-up, provided that 

the subordination provisions were respected. 

242. That position is further supported by the subsequent provisions ofGENPRU (the relevant 

regulations at the time oftbe commencement of the various Lehman insolvencies). The 

PLC Sub-Notes used defined terms (Financial Resources, Financial Resources 

Requirements and Financial Rules) which made clear that the subordination provided for 

in Condition 3 was intended to comply with the relevant regulatory rules applicable from 

time to time, even if IPRU (INV) was amended or replaced. When GENPRU replaced 

the requirements of Chapter IO of fPRU (INV), GENPRU 2.2.159R specified thai the 

conditions for tier two capital included that "the only events of default must be non

payment of any amount falling due under the tenns of the capital instrument or the 

winding-up of the firm and any such event of default must not prejudice the subordination 

in (l)". Provided that the subordination was respected, there was nothing that required 

the PLC Sub-Debt from a regulatory perspective to remain outstanding until the Maturity 

Date, or be treated as a future debt in any insolvency. 

243. For all of these reasons, it is right to conclude that no part of the regulatory regime or 

IPRU(INV) applicable to LBIE necessitated that the PLC Sub-Notes be treated as 

outstanding future debts in an insolvency. On the contrary, although the regulatory 

regime applicable to LBIE is silent, the equivalent provisions applicable to other types of 

undertaking did provide for acceleration of subordinated debt. The question remains one 

of construction or implication of terms, taking into account in particular the extra

ordinary commercial consequences of LBHl's argument that the PLC Sub-Notes should 

be regarded as future debts in PLC 's distributing administration. 

Deutsche Bank's alternative argument: paragraph 74 and ex parte James 

244. In the event that the Court is unable to construe the PLC Sub-Notes in the manner that 

Deutsche Bank suggest, and is unwilling to imply the above term, Deutsche Bank 

maintains that there is a further reason why the Court ought to direct the PLC 

administrators not to treat the liabilities arising from the PLC Sub-Notes as future 

liabilities due in 2035 even if it concludes that neither the construction nor implied term 
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approach is viable. It involves reliance on either paragraph 74 of Schedule Bl to the 

Insolvency Act 1986 (i.e. an administrator can be prevented from acting in a manner that 

would be unfairly prejudicial to a creditor), or the ex parte James principle (see further 

below). Deutsche Bank's position is that even if PLC is otherwise entitled as a matter of 

legal right to treat the PLC Sub-Notes as future debts only repayable at the Maturity Date 

as defined (i.e. 2035), it would be unfairly prejudicial/unfair for the administrators to take 

advantage of these legal rights in circumstances where the terms of the PLC Sub-Notes 

plainly anticipated that any attempt to make early payment in respect of the PLC Sub

Notes would require payment in respect of the full outstandjng face value to be made. 

245. There is plainly jurisdiction to require the administrators as officeholders of the Court to 

so act, the only issue is whether they should be so directed to act. Thus: 

(I) As regards paragraph 74 of Schedule Bl, the Court may grant relief where the 

administrator proposes to act in a way which would unfairly harm the interests of 

the applicant as a creditor (or as part of a group of creditors) (see paragraph 74(b) 

of Schedule BI). The threshold for interference with the conduct of the 

administrator is the notion of "unfair harm", which may extend to any action or 

omission where there is a lack of commercial justification for a decision that causes 

harm to the interests of the applicant: see, for example, Hockin v Marsden [201 4] 

Bus LR 441 at [19]; Re Meem SI Ltd (201 BJ Bus LR 393 at (33] and (34]; 

(2) As regards ex parte James, the principle was usefully summarised by the Supreme 

Court in In Re Nortel [2014] AC 209: 

"122. As to the common law, there are a number of cases, starting with In re 
Condon Exp James (1874) LR 9 Ch App 609 , in which a principle has been 
developed and applied to the effect that "where it would be unfair " for a trustee in 
bankruptcy "to take full advantage of his legal rights as such, the court will order 
him nottodoso", to quote WaltonJinln reClark(abankrupt) [1975} 1 WLR559 
, 563. The same point was made by Slade LI in In re TH Knitwear (Wholesale) Ltd 
[1988} Ch 275, 287: "where a bankrupt's estate is being administered ... under the 
supervision of a court, that court has a discretionary Jurisdiction to disregard legal 
right", which "should be exercised wherever the enforcement of legal right would 
... be contrary to natural justice ". The principle obviously applies to administrators 
and liquidators - see In re Lune Metal Products Ltd {2007} 2 Bus LR 589 , para 
34." 
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246. Fairness is ultimately the CfUJC of both tests, and will depend on all of the circumstances 

of the case: per David Richards Jin Waterfall IIB [2015] BPIR l 162at [183] and [187] 133• 

24 7. In this instance, the impact of not exercising the right to redeem at the option of the Issuer 

under Conrution 6(c) is that harm is caused to the holders of the PLC Sub-Notes (and 

through them to the holders of the external ECAPs, including both institutional and 

individual investors), because their claim is treated as a future claim (subject to 

discounting) when the agreement anticipated that any payment now (i.e. prior to the 

Maturity Date) would be at full face value. It is the terms and conditions of the PLC Sub-

Notes which similarly make clear that this harm is unfair in the required sense (not, c/f 

paragraph 69(2) of the LBHI Reply PP, simply because a future debt would be subject to 

discounting): the language of Conditions 6( c) and 6( d) makes clear that this treatment 

and payment as a future debt is not what was anticipated, even if it cannot be said as a 

matter of legal right that the N oteholders are entitled to require the Issuer to redeem at its 

election in accordance with Condition 6( c ). The fact that there may be no legal right to 

compel the adrninjstrators to rely on Conrution 6( d) is irrelevant: as David Richards J 

found in Waterfall IIB at [188], it can be unfair to enforce the term of a valid and legal 

contract. On the facts of this case, it would be unfair ( and, to the extent necessary, 

contrary to natural justice in the sense that it would be obviously unjust by all right

minded men) to allow an interpretation of the PLC Sub-Notes to stand, and not to redeem 

in accordance wj(h Conrution 6(c) so as to enable the PLC Sub-Notes to be claimed at 

their full face value. Any other approach would lead to the commercially unjustifiable 

consequences identified in paragraphs 199 to 205 above. 

Issue 2: are any Liabilities in respect of the PLC Sub-Notes a provable future debt? 

248. If the PLC Sub-Notes are to be treated as currently due in their full amount, this issue is 

irrelevant. Whether or not provable, the claims will rank for dividend at their full face 

amount. 

133 It is correct that Hildyard J has expressed his doubts as to whether a general concept of fairness is a sufficient 
test to justifying interfering with the exercise of existing legal rights: see Heis v FSC (2018] EWHC 1372 (Ch) at 
[143] to [145]; and Lehman Bros Australia Limited vLomas [2018] EWHC 2783 (Ch) at [58]-61]. Deutsche Bank 
maintains that the test espoused in In Re Nortel, and applied in Waterfall IIB is clear: unfairness suffices. It is 
understood that the Court of Appeal hearing in relation to Lehman Bros Australia took place in the week 
commencing 14 October 20 I 9, and that the correct approach to this jurisdiction will be the subject of submissions 
in that case. 
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249. However, if the liability in respect of the PLC Sub-Notes continues to be treated as a 

future debt, whether or not the subordinated liabilities created by the PLC Sub-Notes are 

provable or nor non-provable liabilities is of critical importance. That is because, if 

provable as a future debt, any liability will (for the purpose of dividend) be subject to 

discounting in accordance with Rule 14.44 of tbe Rules (i.e. at a rate of 5% per annum). 

But, if a non-provable liability, the Rules are inapplicable. 

Why the Subordinated Liabilities are non-provable 

250. PLC' s liability under the PLC Sub-Notes can only be paid after all provable debts, 

statutory interest and other unsubordinated non-provable debts have been paid or 

reserved for. That is clear from the SC decision in Waterfall I (SC} at [43]-[63], which 

addressed subordination language that included the phrase "obligations which are not 

payable or capable of being established or determined in the insolvency of the issuer" as 

used in Condition 3(b) of the PLC Sub-Notes. As a consequence, PLC's liability under 

the PLC Sub-Notes is necessarily classified as a non-provable debt or liability in respect 

of which Rule 14.44 is inapplicable: sec In re Nortel GmbH [2014] AC 209 at [39], 

Waterfall I {SC} at [17]. In particular: 

(1) The subordination provisions in Condition 3 mandate payment in respect of the 

Notes after all Senior Liabilities, being all Liabilities other than the Subordinated 

Liabilities and Excluded Liabilities; 

(2) Other Liabilities will therefore include any Statutory Interest, postponed debts, and 

other non-provable claims; 

(3) Effective subordination may include provisions which provide for a "different 

distribution" in insolvency provided that the creditor in question ranks lower in the 

waterfall than the law otherwise provides: Waterfall I (SC) at [66]; 

( 4) Conditions 3 and 9 operate lo preclude any claim being made in respect of the 

Notes until all statutory interest and non-provable liabilities have been paid in full 

(or it is clear that they will be paid in full): see, by analogy, Waterfall I {SC} at [69] 

and [70]); 
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(5) The effect of the subordination provisions set out in the Notes is therefore that, on 

the proper construction of the Notes, any claim in respect thereof is non-provable 

in the insolvency of PLC: see, by analogy, the comments of Lord Neuberger in 

Waterfall I (SC) at [71] ("On the face of it at any rate, it seems a little strange that 

a proof can be, or has to be, lodged for a debt which ranks after statutory interest 

(which can only be paid out of a "surplus") and non-provable liabilities. It may be 

that the proper analysis is that the subordinated debt is a non-provable debt which 

ranks after all other non-provable liabilities. It is unnecessary to decide that point, 

and, as it was not argued, I say no more about if'); and 

(6) If, as Deutsche Bank contends, the liability under the PLC Sub-Notes is a non

provable debt or liability, Ruic 14.44 of the Rules can be of no application (because 

the claim is not a provable debt to which Rule 14.44 applies). 

251. Treating any liability under the PLC Sub-Notes as a non-provable debt or liability is 

equally consistent with the regulatory regime and provisions ofIPRU(lnv) existing at the 

time that the PLC Sub-Noies were issued, and the intended treatment of any such liability 

as subordinated loan capital equivalent to a form of equity, that can only be dealt with in 

a winding-down of the regulated entity after all other debts, including non-provable debts 

have been paid in full. 

252. LBHI seek to answer this analysis in two ways. lls main argument is lo rely on Rule 

14.1(3) and In re Nortel at [39] (where Lord Neuberger identified the general waterfall 

of priorities in an insolvency), and assert that "the claims under the PLC Sub-Notes are 

plainly provable liabilities" (see LBHI's Reply PP at 70(1)). 

253. These provisions do not assist LBHI. The definition of debt and liability in Rule 14.1(3) 

is very wide, and Deutsche Bank accepts that, but for the subordination provisions, the 

claims under the PLC Sub-Notes would be provable. However, the effect of the 

subordination provisions is fundamental. Condition 3 means that the subordinated debt 

in the fonn of the PLC Sub-Notes ranks after statutory interest and other unsubordinated 

non-provable liabilities, and it is necessary for the debts at the prior level of the waterfall 

to be paid off before turning to the next. As Lord Neuberger stated in Waterfall I (SC} at 

[65]: 

96 



"It would not, in my view, be legally possible for the subordinated debt to rank ahead of 
statutory interest but behind non-provable liabilities. The legislative provisions (as 
inte1preted and, arguably, as extended, by judges) make it clear that statutory interest 
must be paid off before non-provable liabilities; and the terms of the Loan Agreements, 
as contractual documents, cannot vary the order in which statutory interest and non
provable liabilities are payable in accordance with the waterfall (unless all those who 
would thereby be prejudiced have agreed, and there is no public policy reason against 
giving effect to the variation)." 

254. In this regard, there is nothing wrong with a subordination agreement having the effect 

that a claim will rank lower than it would otherwise do in the waterfall i.e. turning 

something that was a provable claim into a non-provable claim. That is perfectly 

permissible at Lord Neuberger explained in Waterfall I (SC) at [66]: 

"Once it is accepted that the terms of the Loan Agreements mean that the subordinated 
debt ranks behind non-provable liabilities, it must necessarily follow that it ranks behind 
statutory interest. In agreement with all the parties on this appeal, I can see no objection 
to giving effect to a contractual agreement that, in the event of an insolvency, a 
contracting creditor's claim will rank lower than it would othenvise do in the "waterfall". 
James LJ's dictum in Exp McKay, Exp Brown; In re Jeavons (1873) LR 8 Ch App 643 , 
647 that a person "is not a1/owed, by stipulation with a creditor, to provide for a different 
distribution of his effects in the event of bankruptcy from that which the law provides" is 
correct, albeit that it should be treated as subject to two qualifications. First, that it does 
not apply where the "different distribution" involves the creditor in question ranking 
lower in the waterfall than the law otherwise provides. Seconclly, even if the "different 
distribution" involves him ranking higher than he otherwise would, the dictum would not 
apply if all those who are detrimentally affected by his promotion have agreed to it (unless 
there was some public policy reason not to accede to the "different distribution'J." 

25 5. LBHI asserts that Deutsche Bank's case "is based on the fallacy that all statutory interest 

must actually be paid at a single point in time". That is not right. Deutsche Bank's case 

is that the subordination prevents a claim being made insofar as a claims at prior level of 

the insolvency waterfall are unsatisfied, or it is unclear whether they will be satisfied (see 

Waterfall I (SC) at [70]), and does so by altering the category of ranking of the claim in 

the waterfall. It will usually therefore be paid later than the prior categories in the 

waterfall, hut the question is not simply one of timing. Deutsche Bank's point goes to 

categorisation and priority. 

256. Deutsche Bank therefore accepts that statutory interest can be paid in tranches, al various 

times. But it must be paid in full (or fully reserved for) before any payments can be made 

in respect of the next category in the insolvency waterfall . Equally, the fact that one can 

have multiple rounds of proof in an insolvency does not mean that a debt which can only 

97 

be paid once that prior category has been paid in full or reserved for (no matter how many 

rounds of proof the prior category has involved) can be treated as falling within a higher 

level of the waterfall . It is not a late payment of a provable debt, but the payment of a 

non-provable debt ranking lower in the insolvency waterfall. 

257. In this regard, if the PLC Sub-Notes liability can only be paid after all provable debts, 

statutory interest and other non-provable debts (which is the effect of Condition 3), and 

the extent of any payment can only be ascertained once such payments have been made, 

it makes no sense (as Lord Neuberger commented) to treat (or categorise) the claim as 

being a provable claim at all. It is a deeply subordinated non-provable liability as a 

consequence of Condition 3, even if it would otherwise have been a provable liability. 

There is nothing wrong with the parties reaching an agreement that has the effect of 

altering the status of a debt within the insolvency waterfall identified in Re Nortel at [39], 

provided they do so in a way that means that it " will rank lower than it would otherwise 

do in the 'waterfall"': Waterfall I (SC) at [66]. 

258. Equally, reference to postponed debts (and statutory interest payable on postponed debts) 

does not assist LBHI (c/fparagraph 70(2) of the Reply PP). Postponed debts are a special 

category of provable debts , provided for by Rule 14.2(4). The Rules specifically provide 

that they "are not provable until after all other claims of creditors have been paid i11 full 

with interest under sections 189(2), section 328(4) (ban.kruptc.y and rule 14.23 (payment 

of interest) .. . " (Rule 14.2(4)). They therefore rank at a level between (6) (statutory 

interest) and (7) (non-provable liabilities) in Lord Neuberger's waterfall. This enables 

statutory interest to be paid on such provable claims, because (on its proper 

interpretation) that is what is required by the statutory scheme (as was held by Kawaley 

Jin Pearson v Primeo (Grand Court of the Cayman Islands, 27 August 2018) at [77]-[78] 

by reference to the applicable Cayman provisions1,..). But this does not demonstrate that 

the subordinated claims under the PLC Sub-Notes rank anywhere other than behind other 

134 This decision is ofno assistance for current purposes, because it is dealing with the impact of Section 49 ofthe 
Cayman Companies Law (the broad equivalent to Section 74 of the IA 1986) which deems a <lebt due to a member 
(otherwise capable of being proved) not to be a <lebt capable of proof in an insolvency scenario. However, where 
Section 49 <loes not apply (because the company is solvent), the general rule that all proved debts qualifying for 
starutory interest is not displaced (see (63]). It is not addressing the impact of a contracrual subordination 
agreement of the type being considered by Lord Neuberger. Thus, the Judge noted the comments of Lord 
Neuberger in Waterfall I insofar as an analogy could be drawn between subordinated, deferred or postponed debt 
(see (67]), but equally noted that, in the case before him, he was dealing with a form of debt that had been found 
to be provable ([ 68]). 
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non-provable liabilities (i.e. level 7) and cannot therefore be provable liabilities (level 5) 

in any sense. Unlike postponed debts (under the English rules), they do not benefit from 

some special statutory ranking in the Rules . 

259. The second argument made by LBHI is to suggest that little weight can be placed on Lord 

Neuberger's obiter dictum comment in Waterfall I (SC} [71) (see LBHI PP at para46(3)), 

on the basis that it is at odds with the ratio of the judgment that the subordinated claims 

were in fact provable debts. This argument is based on the fact that, at [72), Lord 

Neuberger restored paragraph (i) of David Richard's J's order at first instance to the effect 

that it was open to LBHl2 to prove for the subordinated debt after all "Senior Liabilities" 

had been paid in full. 

260. This is a bad point. The comments made by Lord Neuberger in both [70) and [72) of 

Waterfall I SC, to the extent that they can be read as supporting an argument that, on a 

proper analysis, the subordinated debt in question was provable, were premised on an 

assumption. That assumption was both identified by Lord Neuberger, and left open for 

resolution in a case where it mattered: Waterfall I SC at [71) (above), (70) (" .. . subject 

to what I say in the next paragraph "), and [72] ("assuming that they can prove"). 

261. It was not necessary to resolve the issue in Waterfall I because, provided that the 

subordinated debt was treated as not payable until after statutory interest and any non

provable liabilities of LBIE had been paid in full, it made no difference whether the 

subordinated debt was treated as a provable or non-provable debt for the purpose of the 

Rules. The order of David Richards J could therefore be restored without further 

variation. But the fact that the SC did so cannot be considered in the abstract, and without 

reference to the explanation given by Lord Neuberger at (70)-(72) as to the assumption 

being made regarding provability. 

The consequences of being a non-provable debt 

262. If, for the reasons given above, the subordinated liabilities in respect of the PLC Sub

Notes are non-provable, Deutsche Bank contends that there is no mechanism for 

subjecting future non-provable debts or liabilities to discounting. Any claim in respect of 

the PLC Sub-Notes is not subject to discounting and will have to be reserved for (insofar 

as assets permit on aparipassu basis) so as to enable the liability to be discharged in due 

course/agreement reached with the Noteholders. See, by analogy, the voluntary 
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liquidation cases involving a liability to pay future rent and other liabilities under a lease 

such as In re Midland Coal, Coke and Iron Co [I 895) 1 Ch 267 at 276; Gooch v London 

Banking Association (1886) 32 Ch 41 at 48/49. 

263. The only alternative to this approach would be for the Court to create its own discounting 

rule fornon-provable liabilities as a form of judge made law (see the comment of Briggs 

LJ in Waterfall I CA (2016] Ch 50 at (185)). Deutsche Bank maintains that there is no 

warrant for this in the authorities, and the right approach is to require reserving for the 

liability, consistent with the authorities referred to in the preceding paragraph. But if that 

is wrong, then any discounting rule should: 

( I) Require discounting at an appropriate current commercial rate, rather than the 5% 

rate written into Rule 14.44. The 5% discount has always been considered 

somewhat arbitrary (see the Cork Report comments at (1390)). A cWTent 

commercial rate is consistent with the approach adopted to contractual damages 

(Lep Air Services v Rolloswin Ltd (1973) AC 331 at 356D-E; One Step (Support} 

Ltd v Morris-Gamer (2018) 2 W.L.R. 1353 at (105); The Kildare [2011) 2 Lloyd's 

Rep 360), and in Re Park Air Services (2000) 2 AC 172 where the House of Lords, 

faced with the question of what discounting rate should be applied to disclaimer 

compensation referable to future rent, concluded that it would be inappropriate to 

apply the then applicable discounting rate from the insolvency rules, and imposed 

a commercial discount rate . As was said by Lord Millett at 188 E-G: 

"The first issue concerns the rate of discount. The best evidence of the appropriate 
discount rate is the yield on. gilt-edged securities for an equivalent term. The judge 
found that this was 8.5 per cent. per annum. But he applied different rates to the 
passing rents (JO per cent.) and to the current market rems for which credit must 
be given (I 2 per cent.) to reflect the fact that the property was over-rented and the 
risk that the company might default. The appellants do not seek to support the 
judge's use of higher rates to reflect the risk of default, and are content for a rate 
of 8.5 per cent. The respondent contends for 5 per cent. to reflect the discount rate 
provided for by rule 11.13. 1 would reject the latter approach as without merit. The 
5 per cent. rate is a purely nominal rate which has remained constant for more than 
a hundred years during periods of high and low interest rates alike, and its 
application would not yield a correct assessment of the amount of the respondent's 
loss." 

(2) Only apply discounting to the date of the actual proposed payment of the dividend 

in respect of the non-provable future debt. This is logical (it provides a cWTent 
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value for the future aspect of the liability), and is in fact what the old rules used to 

require (as noted in the Cork Report at [1390]). In a world of non-provable 

liabilities, there is no need ( or justification for) adopting as the cut-off date for 

assessing claims the commencement of the administration. It makes more sense to 

discount to the date at which payment is actually to be made, at which time all 

outstanding non-provable claims can be identified and a current value of the future 

liability identified. 

264. Deutsche Bank maintains that the current commercial discounting rate should by assessed 

by reference to the EUR Fix/Floating 15 year swap rate135, being 0.2642% as at the date 

of this skeleton. The effect of using such a rate is that the liability in respect of the PLC 

Sub-Notes would be discounted to circa 95% of face value. 

Issue 3: can a claim be made against PLC in respect of PLC's liability for future interest 
payable on the PLC Sub-Notes? 

265. A further issue arises if the liability under the PLC Sub-Notes is treated as a future 

provable debt 136. The issue is best illustrated by considering a simple scenario, involving 

two future (provable) debts for £1000 with a 12 year maturity date, only one of which is 

interest bearing (at, say, 7.5% p.a. simple). The bundle of contractual rights held by 

Creditor A, to whom interest is payable pending the maturity date, is significantly more 

valuable than the bundle of contractual rights held by Creditor B. If the debtor enters a 

distributing insolvency process only two years after the debt was issued: 

(!) The treatment of the principal aspect of both future debts (£1000) in an insolvency 

scenario is identical. They will be admitted to proof for their full £ 1000 face value. 

However, assuming that a dividend is paid within IO years of the commencement 

of the insolvency process, the debts will be subject to discounting for dividend 

purposes in accordance with Rule 14.23 (i.e. at 5% pa back to the commencement 

date of the insolvency); and 

(2) Because there is, inevitably, a delay between the commencement of the insolvency 

process, and the payment of dividends, Statutory Interest will be payable as 

"'This is the current fixed rate offered in the market by way of exchange for a floating rate over a 15 year period 
(i.e. broadly througb to 2035 -there is no published rate for 16 years). 

m Which scenario is, of course, rare because there will normally be an acceleration provision rendering the debt 
a current debt. 
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compensation for the delayed receipt of dividends , assuming there to be a surplus 

available after payment in full of all proved debts. The rate of Statutory Interest 

payable in respect of Creditor A's debt will be 8% p.a. , because that is the default 

rate at which interest is paid and is not exceeded by the contractual rate. 

266. What the above does not deal with is Creditor A's valuable right to contractual interest 

on the future debt, which differentiates it from Creditor B. If the future debt is a non

provable liability, Deutsche Bank maintains that the rigbt to interest on that future debt 

is also a non-provable liability (i.e. it is itself a form of future debt) and will have to be 

addressed by the administrator when seeking to pay all non-provable liabilities137• 

However, if the future debt is a provable liability, the question arises (as set out furtber 

below) as to whether tbc effect of Rule 14.23 is to exclude the right to interest from the 

scope of provable debts. 

267. Prior to the introduction of the 1986 Rules, the position in this regard was clearly 

established by the CA decision in Re Brown v Wingrove [1891] 2 QB 574. In that case, 

a debt for £1000 had been made for 10 years, on terms which required repayment to start 

after 5 years (at 20% p.a.), with interest payable on a half yearly basis at 6% p.a. (simple). 

The debt was guaranteed by two partners, who subsequently were subject to bankruptcy 

proceedings 5 years into the term of the loan. A proof was made by the creditor for the 

full £1000, as well as interest to tbe date of the receiving order. At the time, Section 37(3) 

of the Bankruptcy Act 1883 provided that "Save as aforesaid, all debts and liabilities, 

present or.future, certain or contingent, to which the debtor is subject at the date of the 

receiving order, or to which he may become subject before his discharge, by reason of 

any obligation incurred before the date of the receiving order, shall be deemed to be 

debts provable in bankruptcy." A dispute subsequently arose and the creditor challenged 

the trustee's attempt to pay a dividend on the principal claim subject to a rebate for 

futurity, and sought an order either that there should be no rebate/discount for futurity, or 

that the proof be increased. The trustee relied on rule 21 of Schedule 2 to the Bankruptcy 

Act 1883, wbich provided for future debts to be proved in a bankruptcy, and for dividends 

to be paid subject to "a rebate of interest at the rate of 5 per cent per annum, computed 

137 In such a scenario, interest until the proposed date of distribution would have fallen due. Interest from the 
proposed date of distribution until 2035/2036 would have to be reserved for, alternatively subject to discounting 
at a commercial rate in the manner described in paragraph 264 above. 
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ft-om the declaration of a dividend to the time when. the debt would have become payable, 

according to the terms on which it was contracted." 

268. The judgment of the Court of Appeal (Lindley LJ giving the judgment of the Court) is 

instructive: 

(l) First, the Court drew attention to the long standing rule of practice regarding 

interest in bankruptcy (and corporate insolvency), exemplified by the decision in 

Ex Parte Bath 22 Ch D 450 . It was noted that it had: 

"long been a settled rule in ba11kruptcy that interest accruing after adjudication is 
not admiued to proof Interest not yet due is clearly not a debt; and under the older 
statutory only debts were provable. Nor under them was interest given in respect 
of the delay necessarily occasioned by realizing the bankrupt's assets and 
ascertaining his debts. The old rule that interest accruing after adjudication could 
not be admitted to proof was inflexible .. . ; and it has been recognised as subsisting 
in very modern times, notwithstanding thai the class of liabilities provable has 
been.from time to time enlarged, and has since 1869 embraced almost, if not quite, 
all contractual liabilities imaginable ": page 578; 

(2) Second, the Court noted that, "notwithstanding this rule, and concurrently with it, 

there was a method of dealing with debts payable al a future date and bearing 

interest" under which "debts payable at a later date than the adjudication were 

made provable subject to a rebate; and it was decided that debts payable in future, 

with interest in the meantime, were to be treated as if the principal sums were 

presently due without interest" (page 579). Ex parte Bath was described as being 

such a case at page 580): 

"In ex pane Bath, proof.for future interest was disallowed, which is quite in 
accordance with the old rule; but the whole of the principal was proved as a 
present debt, which was also in accordance with the same rule. The report does 
not shew that any deduction was afterwards made from the principal money 
proved. Nor was the question raised whether the liability to pay interest could be 
valued for purposes o_f proof Ex parle Bath is therefore no authority for the double 
proposition that the future interest is to be reiected and that the principal sum is 
to be further reduced under some rule relating to rebating. So far as decided cases 
go. we can find no authority for such a very unreasonable mode of procedure." 
(emphasis added) 

(3) Third, by reference to Section 40 of the Bankruptcy Act 1883 and Rule 20 of the 

Second Schedule to that Act, it was observed that: 
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"Neither of these provisions has reference to the mode of dealing with interest 
after the date of the receiving order on a debt payable at a fature date, with 
interest, under an express contract. The enactments relating to debts provable are 
s. 3 7 and rule 21 in the schedule. These have to be worked together. The language 
of s. 3 7 is quite large enough to include not only a debt payable at a future date, 
but also a liability to pay interest thereon at such rate, high or low, as the bankrupt 
may have agreed to pay; and upon the true construction of s. 3 7 and rule 21 the 
proper course to pursue appears to be as follows: first, prove the debt as a present 
debt, and apply rule 21 to the dividend payable on it; then value the liability to pay 
interest and prove for that value, and pay a dividend on that without rebate (see 
the words of rule 21, which is confined to debts). If by contract the debt bears 
interest at 5 per cent., then, as under the rule interest is to be calculated at 5 per 
cent. for the purposes of rebate, the result will be the same as if the principal sum 
is treated as a present debt not bearing interest, and is proved and paid 
accordingly. But, where the interest is more or less than 5 per cent., the value of 
the liability to pay interest and the rebate under the rule will not be equal, and will 
not therefore neutralize each other. Whether it was intended to alter the old law 
by which a debt payable at a future date with interest was treated as presently 
payable without interest we do not know, but certainly it cannot have been 
i11tended,first, to strike out the interest, and then reduce the principal by applying 
rule 21 to it. That, however, is what has been done by the order appealed from; 
but there is no warrant for so doing either under the old law or the new. The rule 
which prevents proof for future interest is not a positive enactment, it is rather a 
rule of convenience. In ordinary cases it produces no injustice. Where by rule 21 
a rebate would be deducted from a future debt which by contract carries interest, 
the application of s. 3 7, by allowing a proof for such future interest and setting 
that off against the rebate, prevents the operation of rule 21 from inflicting a loss 
upon the creditor by a rebate which would be unjust. " 

269. The result, therefore, was that interest on a future debt was treated as provable. It was 

set-off against the discounted dividend payable on the future debt itself in order to enable 

the creditor to prove and receive dividends on a sum that was equal to the undiscounted 

principal amount. Any other result was regarded as being "a very unreasonable mode of 

procedure". 

270. The approach in Browne v Wingrove was repeatedly applied by the Courts in pre-1986 

decisions. Thus, in the corporate context, and when considering the effect of Rule 101 of 

the Companies (Winding-Up) Rules 1949, Pennycuick J commented In re Theo Garvin 

Ltd [1969] I Ch 624 at 642C: 

"It is common ground that the depositors whose moneys have not become payable at the 
commencement o_f the winding up must give a rebate under rule IOI, but, on the other 
hand, they are entitled to prove for the value of their rights to interest in respect of the 
period between the commencement of the winding-up and the time when capital would 
become payable. If, therefore, the rate of interest is limited to 5 per cent, the effect simply 
is that they are entitled to prove for the amount of their debts, neither more nor less. " 
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271. See also In re Amalgamated Property Co [1985] 1 Ch 349 at 379: 

"The liability of the company is ascertained at the date of the winding up order. That is 
the general rule. In the case of a future debt the creditor is allowed to prove for the full 
amount of the debt and the liability of the company for interest but the proof of the debt 
is then discounted: see In re Theo Garvin Ltd [1969} 1 Ch 624, 642. That is the machinery 
by means of which the liability of the company for future debts carrying interest is 
ascertained as at the date of the winding up." 

272. The 1986 legislation (the Insolvency Act 1986 and accompanying Rules) represented a 

comprehensive overhaul of the insolvency legislation, adding new procedures and rules 

(see the description by Lord Neuberger in Waterfall I SC at [9] to [12]). A new rule 

addressing interest was introduced for liquidations (Rule 4.93 of the 1986 Rules, in 

conjunction with Section 189 of the Insolvency Act 1986). That rule, and the rule which 

in due course became applicable in administrations (rule 2.88), are now reflected in rule 

14.23 of the Rules, which states as follows: 

"(l) Where a debt proved in insolvency proceedings bears interest, that interest is 
provable a.~ part of the debt except in so far as it is payable in respect of any period after 
the relevant date. 

(2) In the circumstances set out below the creditor's claim may include interest on the 
debt for periods before the relevant date although not previously reserved or agreed. 

(3) If the debt is due by virtue of a written instrument and payable at a certain time, 
interest may be claimed for the period from that time to the relevant date. 

(4) If the debt is due otherwise, interest may only be claimed if demand for payment of 
the debt was made in writing by or on behalf of the creditor, and notice was delivered 
that interest would be payable from the date qf' the demand to the date q/' the payment, 
before-

(a) the relevant date, in respect of administration or winding up; or 
(b) the presetllation of the bankruptcy petition or the bankruptcy application. 

(5) Interest under paragraph (4) may only be claimed for the period from the date of the 
demand to the relevant date and, for the purposes of the Act and these Rules, must be 
charged al a rate not exceeding that mentioned in paragraph (6). 

(6) The rate of interest to be claimed under paragraphs (3) and (4) is the rate specified 
in section 17 of the Judgments Act 18381 on the relevant date. 
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(7) In an administration-
(a) any surplus remaining after payment of the debts proved must, before being 
appliedfor any other pu1pose, be applied in paying interest on those debts in respect 
of the periods during which they have been outstanding since the relevant date; 
(b) af/ interest payable under sub-paragraph (a) ranks equally whether or not the 
debts on which it is payable rank equally; and 
(c) the rate of interest payable under sub-paragraph (a) is whichever is the greater 
of the rate specified under paragraph (6) and the rate applicable to the debt apart 
from the administration. " 

273. The question for the Court is therefore whether the effect of Rule 14.23(1) ("Where a 

debt proved in insolvency proceedings bears interest, that interest is provable as part of 

the debt except insofar as it is payable in respect of any period ajier the relevant date") 

is to exclude from proof anything other than the right to prove for interest on a debt that 

had fallen due at or prior to the relevant date (i.e. the commencement of the relevant 

insolvency). 

274. Deutsche Bank argues, for the reasons set out below, that the meaning of "where a debt 

proved in insolvency proceedings bears interest" (and in particular, the phrase "bears 

interesf') should, when read in context, be treated as limited to interest payable on those 

proved debts which have fallen due, and that there is nothing to prevent proof of the right 

to interest on a future debt for the period until its due date. It makes six points in this 

regard. 

275. First, it is important to understand what Rule 14.23 is doing. The purpose and policy 

behind the statutory interest regime "is to compensate creditors for the delay in payment 

to them of their debts on account of the insolvency process, even where they had no 

contractual or other legal right to interest" per David Richards Jin Waterfall I [2015] 

Ch 1 at [86]. A single notional realisation and distribution of assets is treated as taking 

place on ·the date of the commencement of the relevant insolvency (David Richards J in 

Waterfall IIA at [202]). However, because dividends will inevitably be paid at a much 

later date, the regime provides (where there is a surplus over proved debts) for interest to 

be paid to compensate for delay. The company therefore ceases to be liable to pay 

contractual interest and, in the event of a surplus, is subject to a liability for statutory 

interest (Waterfall I SC at [47] and [125]). In the case of a future debt, the debt is 

discounted for dividend purposes but ii is treated as outstanding for the purpose of Rule 
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2.88 as from the date of the administration (see Waterfall IIA [2016] Bus LR 17 at [213]

[216]13s; Waterfall IIA CA (2018] Bus LR 508 at (55] 139). 

276. In short, statutory interest provides compensation for the delayed payment of the 

principal debt. But it does not (and is not intended to) provide any form of compensation 

in respect of the ongoing right to interest on a future debt. So reading Rule 14.23( 1) in a 

matter that did extend to such a right to interest (that would otheiwise be provable) means 

that a creditor's valuable contractual right to interest is effectively expropriated without 

any compensation. 

277. Second, it is accepted that, as Lord Neuberger explained at in Waterfall [ SC at (125) (see 

also the subsequent CA decision in Waterfall 11A [2018] Bus LR 508 at [16]), the relevant 

provisions in Rule 14.23: 

"provide a complete code for the recovery of interest on proved debts in administration 
and liquidations" 

278. However, that comment was made in the context of a dispute as to whether the underlying 

right to contractual interest continued to exist in parallel to the right to statutory interest. 

The issue in this instance is different: it is whether, on its proper construction, Rule 14.23 

operates in a manner that renders the right to interest on future debts that have not fallen 

due as at the commencement of the insolvency (that was a provable debt under the pre-

1986 regime, and would undoubtedly be a form of future liability) incapable of proof or 

recovery in a subsequent administration or liquidation. There is no equivalent right under 

the statutory code. A decision in favour of Deutsche Bank in this regard does not therefore 

undermine the complete code principle: it simply makes clear that, on its proper 

construction, Rule 14.23(1) (and the complete code that it creates for compensation on 

"' In so holding, David Richards J observed that any other result would be unfair for non-interest bearing debts 
(because they would be discounted aod paid dividends by reference to a current value, but receive no compensa~on 
for that delayed payment), and extraordinary in tbe context of a future debt bearing interest (wbo would be even 
more prejudiced): see [209) and [213). At [209), the Judge appears to bave proceeded on the basis that such a 
creditor would be able to prove for interest to the commencement of tbe administration [209) but no submissions 
were made lo him as to whether, in fact. interest on the future debt would be on the true construction of Rule 
2.88(1) be capable of proof. However, his comments arc of value because he identifies the same unfairness to 
creditors with interest bearing future debts that led to the conclusion of the CA in Browne v Wingrove that the 
future interest on such debts had lo be a provable claim. 
1" As observed by lhe CA at (56), if there is any arguable unfairness in lhe way that this works in relation to 
discounted furure debts, the problem is likely to be the approach adopted in the discounting rule. 
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delayed payment of dividends) is not to be read as excluding from the scope of provable 

debts interest on a future debt that had not fallen due as at the relevant date . 

279. Third, the structure and language of Rule 14.23 generally would suggest that the focus in 

Rule 14.23( I) was on interest payable on debts that have fallen due, rather than interest 

payable on future debts. As observed by the CA in Waterfall HA, the drafting of Rule 

2.88 tends to suggest that the draftsman had in mind a debt that had fallen due, and in 

respect of which interest was payable on the outstanding debt as at the relevant date: see 

[27]. Thus debts proved in rule 2.88(7) "will include the whole of the principal and, 

probably in most cases, all outstanding pre-administration interest" (ibid). The language 

of Rules 14.23(2)-(6) focusses on the interest payable on a debt that has fallen due, and 

the rate of interest that may be recovered for the period before the relevant date. 

280. The choice of language in Rule 14.23(1) is therefore instructive. Rather than clearly 

stating that "interest payable on or in respect of a proved debt" is only provable insofar 

as payable for lhe period before lhe relevant date, the draftsman has focussed on the 

notion of a debt which "bears interest''. What is meant by bears interest for these 

purposes has to be assessed by reference to the purpose of rule 14.23 as a whole, and the 

commercial impact of the alternative readings of that phrase. 

281. Fourth, it is in this regard important to note that there is no evidence of criticism of the 

Browne v Wingrove approach in the Cork Report or the Government's White Paper 

preceding the enactment of the Insolvency Act 1986. On the contrary, the question 

addressed by that cases is simply not addressed in the Cork Report ( whether in the 

paragraph dealing with interest on future debts [ 1390], or elsewhere). A construction of 

rule 14.23(1) that extended the meaning of"bears interest" to future debts that had not 

fallen due as at lhe relevant date would lherefore mean lhat the Browne v Wingrove 

analysis of provable debts had been eliminated by a side wind, to the obvious and 

unexplained prejudice of certain creditors 

282. Fifth, the position as it stood pre-1986 is not irrelevant. Of course, as the SC warned in 

the context of currency claims, where the language of any relevant provisions has 

significantly changed, an assumption that the approach adopted pre-1986 should still 

apply may easily lead to error (Waterfall J SC at (13]). Equally, where the rule appears 

to be intended to give effect to a clear recommendation by the Cork Committee (see (88]), 

and the language used is clear (Lord Sumption at [194]), lbere is no room for the Court 
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to deal with an issue in a different or inconsistent way. But that is not this case, and the 

pre-1986 law is therefore not irrelevant. As Lord Neuberger observed at (13): 

"Further, despite its lengthy and detailed provisions, the 1986 legislation does not 
constitute a complete insolvency code. Certain long-established Judge-made rules, albeit 
developed at a time when the insolvency legislation was far less detailed, indeed by 
modem standards sometimes positively exiguous, nonetheless survive. Recently invoked 
examples include the anti-deprivation principle (see Perpetual Trustee Co Ltd v BNY 
Corporate Trustee Sen,ices Ltd [2012] I AC 383 ), the rule against double-proof 
(discussed in In re Kaupthing Singer & Friedlander Ltd (in administration) (No 2) [2012] 
I AC 804 , paras 8 to 12), the rule in Cherry v Boultbee (1839) 4 My & Cr 442 (also 
discussed in Kaupthing (No 2) [2012] I AC 804, paras 13 to 20), and certain rules of 
fairness (alluded to in In re Nortel GmbH [2014] AC 209 , para 122). Provided that a 
Judge-made rule is well-established, consistent with the terms and underlying principles 
of current legislative provisions, and reasonably necessary to achieve justice, it continues 
to apply. And, as Judge-made rules are ultimately part of the common law, there is no 
reason in principle why they cannot be developed, or indeed why new rules cannot be 
formulated. However, particularly in the light of the full and detailed nature of the current 
insolvency legislation and the need for certainty, any judge should think long and hard 
before extending or adapting an existing rule, and, even more, before formulating a new 
rule. 

283. It has always been necessary to construe legislation in the field of insolvency so as to 

give effect to basic principles and sensible policy objectives; Re Kaupthing Singer & 

Friedlander (No.2) [201 I] I BLB 12 per Etherton Ll at [32]-[33]; see also the reference 

to "overarching principle" in Mills v. HSBC Trustee (Cl} Ltd [2012] 1 AC 804 at [I]. 

There is little new in this observation. In Mirror Group Newspapers pie v Maxwell [ 1993] 

Ch I at pages 20-22. Dillon LJ said: 

"the primary task of the coun is to construe the Insolvency Act 1986 as it stands, without 
regard to the legislative histories of its various components. See Farrell v Alexander 
[1977} AC 59. 
Even so, I have found it essential in the present case to consider the legislative 
antecedents of the 1986 Act, and the cases decided under them, panly to see how certain 
provisions of the 1986 Act can, in the light a/previous decisions under the earlier statutes, 
be expected to fit together, but even more to see what the mischief was in the old law 
which the 1986 Act was intended to cure. 
I would start with the assumption that the intention of Parliament, in bringing together 
the law of personal insolvency and the law as to corporate insolvency in a single major 
Act was, mutatis mutandis, to promote hamwny between the two systems. " 

284. To similar effect, in Waterfall I CA [2015] BCC 431 Briggs LJ, when considering the 

effect of the Rules on currency conversion claims, referred to the law as it stood prior to 

1986 and to the fact that the 1986 regime was not a complete code, as part of the 
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background against which he held the Rules had to be interpreted, and that '' important 

judge-made principles [continue] to be applicable'' (at [138] to (147]); see also Moore 

Bick LJ at [248]. 

285. If the rule is clear in its meaning, and leaves no lacuna which needs to be filled by a 

judge-made rule, it must be given effect (Waterfall HA CA at [25]). If it is not, and/or 

does leave a lacuna, the Court must seek to interpret the rule in a manner that is 

commercial coherent, and consistent with the purpose of the regime. That is what the 

Court is required to do in this case as regards the meaning of "bears interest" in Rule 

14.23(1). 

286. Sixth, in this regard, there is real weight to be given to the fact that any interpretation 

other than that contended for by Deutsche Bank is likely to cause real prejudice to holders 

of the PLC Sub-Notes (and by extension the ECAPs holders) and, in the event of a surplus 

(after paying all subordinated creditors in full), benefit shareholders without any 

justification. The same potential unfairness that drove the analysis in Browne v Wingrove 

suggests that, if there is there is any scope to interpret "bears interest" in a manner that 

excludes the interest payable on a future debt that has not yet fallen due (as Deutsche 

Bank says there is), it should be adopted. To conclude that the valuable right to future 

interest confers no benefit on a Creditor A, who is to be treated as in the same position in 

Creditor B, is more than extraordinary: it makes no sense, and is contrary to fundamental 

principles of insolvency that anticipate that all claims of value (whether future or 

contingent) ought usually to be capable of proof. That may explain why Palmer's 

Company Law at [14.313] continues to suggest (rightly) that the approach described in 

Browne v Wingrove represents the current position: 

"Where a debenture is not payable when a winding-up commence, the holder can prove 
for the full amount of the principal subject to a rebate of interest and also value and prove 
the liability to pay future interest to maturity where, by the terms of the instrument, the 
principal carries such interest to maturity." (Browne v Wingrove is also referred to in 
McPherson, the Law of Company Liquidation, 4'h Edition, at [12-0191) 
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