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                                       Friday, 22 November 2019 1 

   (10.00 am) 2 

                Closing submissions by MS HILLIARD 3 

   MS HILLIARD:  My Lord, good morning. 4 

   MR JUSTICE MARCUS SMITH:  Are you happy addressing me from 5 

       over there? 6 

   MS HILLIARD:  I am as long as you're happy, my Lord. 7 

   MR JUSTICE MARCUS SMITH:  I'm more than happy. 8 

   MS HILLIARD:  I can see you and you can see me. 9 

   MR JUSTICE MARCUS SMITH:  Perfect. 10 

   MS HILLIARD:  Just a little bit of housekeeping.  I put on 11 

       your desk this morning a tiny clip of extra authorities, 12 

       we won't need to look at them in any detail, but it's 13 

       just for the sake of completeness, and also our speaking 14 

       note. 15 

   MR JUSTICE MARCUS SMITH:  Yes, I have that, thank you very 16 

       much.  And I also should say for the record I had a note 17 

       on partial relief from Mr Phillips this morning. 18 

   MS HILLIARD:  Yes. 19 

   MR JUSTICE MARCUS SMITH:  Which I also have before me. 20 

   MS HILLIARD:  So, my Lord, I finally get to speak. 21 

           As foreshadowed at paragraph 4 of our opening 22 

       skeleton, and you'll be aware, we support 23 

       Deutsche Bank's position as regards release and the 24 

       discounting argument. 25 
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           The speaking note that I've handed up, that contains 1 

       various references to cases and documents.  I'm not 2 

       going to take you to all of them as we go along because 3 

       there really isn't sufficient time, but the references 4 

       are all there when you come to do your judgment. 5 

   MR JUSTICE MARCUS SMITH:  Thank you. 6 

   MS HILLIARD:  So PLC subdebt and PLC subnote.  I'm going to 7 

       draft the pretext "PLC" because we all know what level 8 

       we're talking about.  What we say is just like the LBHI2 9 

       level, the effect of the subordination provisions in 10 

       subnotes and subdebts at our level is a matter of 11 

       contractual construction. 12 

           Frankly, where you have instruments, variously based 13 

       on FSA standard forms and in the form of tradable 14 

       instrument, we say it would be extremely surprising if 15 

       the correct construction was not to be found in the 16 

       actual language and in the instruments themselves. 17 

           So contrary to the criticism level by LBHI, for 18 

       example at paragraph 113 of its opening skeleton, we do 19 

       not seek to construe the subordination provision of the 20 

       PLC subnotes and subdebts in a vacuum, nor do we seek to 21 

       set up textual and contextual approaches in competition 22 

       with each other, and nor do we say -- we don't say that 23 

       factual background objectively known to both parties 24 

       should not be investigated, but what we do question is 25 
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       the extent to which any of the factual background, when 1 

       it's looked at carefully, assists with the construction 2 

       exercise with which the court is faced. 3 

           So the conclusion of our submissions is that any 4 

       contextual features do not lead to a different 5 

       construction to that reached by just interpreting what 6 

       the words mean. 7 

           Now, we consider that a central problem with LBHI's 8 

       case is that at no stage has it really given the actual 9 

       language of each of the instruments that we're dealing 10 

       with a fair hearing, a fair airing, and we say that the 11 

       first stage of the analysis must be to consider 12 

       carefully the words of the instruments and their effect 13 

       and only once careful consideration has been given to 14 

       those words should contextual matters be investigated to 15 

       see if there's anything in the contextual matters that 16 

       suggests an alternative, a different construction. 17 

           So that's the course that we propose to adopt with 18 

       these submissions. 19 

           We'll first analyse the words and demonstrate that 20 

       the subdebts and the subnotes bear different meanings 21 

       and cannot all be treated in a pari passu heaven as LBHI 22 

       would like them to be. 23 

           We'll then, second, consider context, although 24 

       I have to say that -- and this should speed things up 25 
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       a bit -- much of what we say has already been traversed 1 

       by Mr Beltrami, whose submissions we adopt. 2 

           So textual analysis first. 3 

           The most accessible way to start the contextual 4 

       analysis is to imagine just one subdebt and one subnote, 5 

       so don't lump them altogether. 6 

           Now, I want to look at subordination clauses in each 7 

       instrument, so if you could just take up volume E and 8 

       we'll be looking at the 4.5 billion subdebt at E6 and 9 

       the 225 million-euro subnote, due 2035, at E9. 10 

           So looking at the subordination clause of the 11 

       subdebt which is at page 89, that's at clause 5.1, it 12 

       provides -- containing the definitions contained in the 13 

       subdebt of subordinated liabilities and liabilities and 14 

       senior liabilities, it provides adopting those 15 

       definitions that the rights of the lender in respect of 16 

       the advance -- because that's what the loan is called in 17 

       the subdebt -- are subordinated to all liabilities 18 

       except the advance and the excluded liabilities. 19 

           I'm not going to say anything about the excluded 20 

       liabilities at the moment, but I'll come on to those in 21 

       a minute. 22 

           And what we say is that this statement, 23 

       subordination to all liabilities except the advance, is 24 

       a statement of an unequivocal expression of juniority by 25 
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       the subdebt because it does not tolerate anything on 1 

       a pari passu basis. 2 

           The subordination clause at 3(a) of the subnote -- 3 

       and that's at page 129 -- that is different.  It 4 

       provides -- again applying the definitions contained in 5 

       the subnote, but ignoring excluded liabilities for the 6 

       time being, that provides that: 7 

           "The rights of the noteholders in respect of the 8 

       subnotes are subordinated to all liabilities except the 9 

       subnotes and all other liabilities which rank or are 10 

       expressed to rank pari passu with the subnotes." 11 

           For the reasons I'll come on to in a minute, it's 12 

       important to note that the word "all", note the word 13 

       "all" and contrast it with the wording of "excluded 14 

       liabilities" in both the subdebt and the subnotes, 15 

       because the definition of "excluded liabilities" in both 16 

       the instruments, if we can look at page 127, means: 17 

           "... liabilities which are expressed to be and do 18 

       rank junior to the subordinated liabilities in any 19 

       insolvency." 20 

           So there's only one definition there.  It's not 21 

       disjunctive as in the definition of subordinated 22 

       liabilities. 23 

           So going back to the substance, though, of the 24 

       subordination clause in the subnote -- 25 
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   MR JUSTICE MARCUS SMITH:  Are you inviting me simply -- 1 

       I think that is the substance of what the parties say -- 2 

       the opinion of the insolvency holder? 3 

   MS HILLIARD:  No, I don't think anybody is asking you to 4 

       take that into account.  I think the approach that we've 5 

       taken, I think it's probably been adopted by everybody 6 

       else, is that the court's judgment will inform the 7 

       opinion of the insolvency office holder. 8 

   MR JUSTICE MARCUS SMITH:  Yes, I read that. 9 

   MS HILLIARD:  Yes.  And nobody seems to have disagreed with 10 

       that approach. 11 

   MR JUSTICE MARCUS SMITH:  No.  Nevertheless, though, it's 12 

       slightly odd -- 13 

   MS HILLIARD:  It is. 14 

   MR JUSTICE MARCUS SMITH:  -- to have a -- well, it's almost 15 

       a subjectivity, isn't it? 16 

   MS HILLIARD:  I think that how it could work in practice is 17 

       that the office holder could go to court and ask for 18 

       directions, assistance, with how he or she should reach 19 

       their opinion, but that hasn't happened in this case, 20 

       and as I say our position is that we assume that PLC 21 

       office holder, Ms Gillian Bruce, will abide obviously by 22 

       whatever the court holds the meaning of the clause is. 23 

   MR JUSTICE MARCUS SMITH:  So the way you say it works is 24 

       that if one has got a rival -- well, when one is looking 25 
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       at the instrument, one first of all looks at the 1 

       expression used to see whether it is an excluded 2 

       liability, but there's a cross-check as it were in that 3 

       the insolvency officer has to be satisfied that the 4 

       expression is actually consistent with reality. 5 

   MS HILLIARD:  Yes. 6 

   MR JUSTICE MARCUS SMITH:  And if in doubt one would apply as 7 

       a responsible office holder to the court for 8 

       a conclusive answer. 9 

   MS HILLIARD:  Yes, I think so, I think that's how I would 10 

       approach it. 11 

   MR JUSTICE MARCUS SMITH:  Yes, thank you. 12 

   MS HILLIARD:  And nobody else has addressed you on this. 13 

   MR JUSTICE MARCUS SMITH:  No, I thought I'd just get it on 14 

       the record.  Thank you. 15 

   MS HILLIARD:  Yes. 16 

           I was just explaining to your Lordship that the 17 

       excluded liabilities definition is not disjunctive 18 

       whereas the subordinated liabilities definition for the 19 

       subnotes is. 20 

           So going back to the substance of the subordination 21 

       clause in the subnote, what is important to note is 22 

       unlike the unequivocal expression of juniority in the 23 

       subdebt wording, the subnote contains an equivocal 24 

       expression of juniority because the subnote can tolerate 25 
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       other instruments pari passu with itself. 1 

           So what we say is when forced to decide which of the 2 

       subdebt and the subnote ranks lower and the court is 3 

       forced to decide that issue by the terms of the subdebt, 4 

       because pari passu ranking is not an option, it must be 5 

       the instrument which is unequivocally junior. 6 

           So in the tie-breaker, the subnote could tolerate 7 

       the subdebt at the same level, but the subdebt can't 8 

       because the subdebt says, "I want to go to the bottom, 9 

       I don't want to stick with you". 10 

           So just to analyse the inter-relation of the clauses 11 

       further, the easiest way to do this is to start from the 12 

       perspective of a single subdebt for the 4.5 billion 13 

       of July 2004. 14 

           Now, we've already looked at the subordination 15 

       clause, and in that clause the subdebt is expressed to 16 

       be junior to everything except debts that are expressed 17 

       to be more junior still. 18 

           So from the perspective of that subdebt, the subnote 19 

       must either be senior or junior to the subdebt.  From 20 

       the perspective of that subdebt, the subnote cannot be 21 

       pari passu because that's not admitted, that's not 22 

       accepted by the subdebt as a possibility. 23 

           So the subnote is not expressed in terms by 24 

       reference to the subdebt to be junior, so we say it must 25 
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       be prima facie senior. 1 

           Now, if you consider the matter next from the 2 

       perspective of the subnote -- and we were looking at the 3 

       subnote at tab 9 -- the subnote is expressed to be 4 

       junior to everything except those debts that are 5 

       expressed to rank pari passu or those debts which in 6 

       fact rank pari passu, or those debts that are expressed 7 

       to be more junior still. 8 

           And pausing there, it just cannot be said, as LBHI 9 

       repeatedly said in their skeleton, that the subnote 10 

       subordination clause is materially the same as or 11 

       symmetrical to the subordination clause in the subdebt. 12 

       The definition of subordinated liabilities in the 13 

       subnote, and in particular the things to which the 14 

       subnote is not subordinated, is much wider, and at risk 15 

       of stating the obvious it includes debts that are 16 

       expressed to rank pari passu or debts which in fact rank 17 

       pari passu. 18 

           So the narrower class of things to which the subnote 19 

       is subordinated we say is a strong indicator of 20 

       seniority. 21 

           So we've looked at it from the perspective of the 22 

       subdebt.  From the subnote's perspective, there are 23 

       therefore three, not two, possibilities as to how the 24 

       subdebt may rank: junior, senior, or pari passu. 25 
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           The subdebt is not expressed in terms to be junior 1 

       to, nor expressed in terms to rank pari passu with the 2 

       subnote.  But unlike the position at the subdebt, it 3 

       does not then follow as a matter of language that the 4 

       subnote must, from its perspective, subordinate itself 5 

       to the subdebt. 6 

           And of course if that did follow there would be 7 

       a symmetrical impasse between the two sets of 8 

       instruments, because each would be expressed to be 9 

       subordinated to the other. 10 

           We'll come on to that in relation to the subdebts in 11 

       a minute. 12 

   MR JUSTICE MARCUS SMITH:  Yes. 13 

   MS HILLIARD:  So the reason that that does not follow is 14 

       that there is another possibility from the subnote's 15 

       perspective.  Where another debt is not expressed to 16 

       rank junior or expressed to rank pari passu, it might 17 

       either rank senior or pari passu in fact.  Either is 18 

       possible from the subnote's perspective. 19 

           But returning to the perspective of the subdebt, the 20 

       subdebt cannot tolerate a pari passu outcome, and still 21 

       cannot assume a senior ranking given its own terms, so 22 

       must, we say, fall lower than the subnote. 23 

           Now, collapsing the analysis that I've just engaged 24 

       in and ignoring for the moment the other instruments 25 
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       expressed to be more junior still -- so the excluded 1 

       liabilities -- what we say is that the subdebt from its 2 

       perspective says it ranks junior to all other debts, the 3 

       subnote from its perspective says it ranks junior to or 4 

       level with all other debts, and so if the two 5 

       instruments were put on the same level of the waterfall, 6 

       the subdebt we say would have to give way to the subnote 7 

       rather than the other way round on the plain language 8 

       used. 9 

           Now, when carrying out the iterative process of 10 

       contrasting the instrument's rival perspectives of how 11 

       they might accommodate each other, the subdebt must 12 

       always give way to the subnote, but the converse is not 13 

       true.  The instrument that must rank lower should rank 14 

       lower when one is forced to determine which is lower and 15 

       which is higher. 16 

           And we say that the way that that conclusion is 17 

       given effect to by the language of the instruments is 18 

       that the subdebt subordination provision is construed as 19 

       containing a more unequivocal statement of juniority 20 

       than the subordination provision contained in the 21 

       subnote.  So one construes the subordination provisions 22 

       in the subdebt as being an expression of juniority to 23 

       the subnote, but not the other way round. 24 

           And we say that the same result can be demonstrated 25 
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       even more clearly by using the analytical tool of 1 

       considering a hypothetical subordinated third debt that 2 

       comes along which we call loan 3. 3 

           So, assume loan 3 contains a subordination clause 4 

       which expresses that it should be subordinated to the 5 

       same level as the subnote but to rank ahead of the 6 

       subdebt.  Now, the subnote language readily accommodates 7 

       that.  Loan 3 is an instrument expressed to rank 8 

       pari passu with the subnote, so it can be tolerated at 9 

       that level.  But the subdebt language also readily 10 

       accommodates loan 3's less deep subordination. 11 

           The subdebt has already expressed juniority to the 12 

       bottom of the waterfall, whilst accepting, but not 13 

       requiring, that other debts may wish to express 14 

       themselves to be more junior still, the excluded 15 

       liabilities.  But if the other debts do not so express 16 

       and loan 3 hasn't said "I want to be on a pari passu 17 

       ranking with the subnote", then the other debts will 18 

       rank ahead. 19 

           And that outcome, we say, doesn't offend the 20 

       conditions that you've already been taken to and 21 

       expressed by Lord Neuberger in Waterfall I at 22 

       paragraph 66, and it was something that Mr Phillips 23 

       referred you to in oral openings, to the effect that 24 

       a creditor and a debtor may agree between themselves 25 
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       that the creditor's claim should rank lower in the 1 

       waterfall than the law otherwise provides, but they 2 

       could only agree to rank higher if the other creditors 3 

       also agreed. 4 

           And the subdebt has already agreed: I want to rank 5 

       at the bottom.  The subnote says: I want to be 6 

       subordinated but I'm happy to accommodate other debts 7 

       that rank pari passu with me.  And, therefore, those 8 

       agreements don't infringe the principle identified by 9 

       Lord Neuberger in Waterfall I. 10 

           So to put it slightly in another way, absent any 11 

       subordination provision in loan 3 at all, loan 3 would 12 

       rank ahead of both the subdebt and the subnote as an 13 

       ordinary unsubordinated senior creditor.  So by 14 

       introducing some subordination in loan 3 to the same 15 

       level as the subnote, loan 3 is agreeing to rank lower 16 

       than it otherwise would and needs no one's consent. 17 

       That was the result of Mr Justice Vinelott's judgment in 18 

       Maxwell. 19 

           And third, by loan 3 expressing that it should rank 20 

       ahead of the subdebt, it would also not be seeking to 21 

       achieve a better outcome to the sub-debt instruments 22 

       than would otherwise be the case because the subdebt has 23 

       already expressed itself to rank more junior to all 24 

       debts other than those which are expressed to rank more 25 
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       junior still. 1 

           What we say that that analytical tool of loan 3 2 

       demonstrates conclusively that on a true construction of 3 

       the two instruments the subnote ranks higher than the 4 

       subdebt. 5 

           Now, at this stage of the analysis, it's worth just 6 

       investigating a bit the question of how the subdebts 7 

       rank inter se and how the subnotes rank inter se and how 8 

       that can be addressed. 9 

           Now, in the case of the subdebt, there are three 10 

       preliminary points. 11 

           If the analysis that we have just engaged in 12 

       relating to a single subdebt and a single subnote is 13 

       correct, it must be wrong that the creation of multiple 14 

       subdebts in the same terms can by that fact alone cause 15 

       the subdebts to rank higher than previously the subdebt 16 

       on its own ranked.  In other words, the creation of 17 

       multiple subdebts somehow elevates to a pari passu 18 

       ranking with the subnotes.  I mean, if that was right, 19 

       it would mean that the mere existence of the later 20 

       subdebt would cause both the earlier subdebt instrument 21 

       to rank higher in the waterfall than was otherwise 22 

       provided when the first earlier subdebt was created, and 23 

       this would obviously offend the second condition of 24 

       Lord Neuberger's dicta in his judgment in Waterfall I, 25 
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       because what has happened in those circumstances is that 1 

       the creditor and debtor agreed initially the first 2 

       subdebt should rank higher than the subnote, when prior 3 

       to the second subdebt it would not have done.  So as 4 

       a result of the second subdebt, the first one gets 5 

       elevated to a position to which the subnote never 6 

       agreed.  So that would infringe Lord Neuberger's 7 

       principle. 8 

           So it follows that if one subdebt ranks lower than 9 

       one subnote, all subdebts must rank lower, and if the 10 

       subdebts rank lower, on the facts currently before the 11 

       court, as a group, the subdebts will receive no 12 

       distribution because that is going to be the fact in 13 

       relation to PLC.  If PLC succeeds at the LBHI2 level, 14 

       PLC will receive sufficient funds to discharge the 15 

       remainder of the unsubordinated creditors and sufficient 16 

       to pay a dividend to the subordinated creditors. 17 

   MR JUSTICE MARCUS SMITH:  Yes. 18 

   MS HILLIARD:  So that's why we say that if the subdebts as 19 

       group rank lower, in practical terms how they rank 20 

       inter se is not going to be relevant, because they're 21 

       not going to receive anything.  And the corollary would 22 

       be that if there were sufficient assets to pay them all 23 

       in full, this point of inter se ranking wouldn't arise. 24 

           So it's a somewhat academic point we say. 25 
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   MR JUSTICE MARCUS SMITH:  Yes, Mr Beltrami made the same 1 

       point in his submissions. 2 

   MS HILLIARD:  Yes. 3 

   MR JUSTICE MARCUS SMITH:  I have to say I understand why you 4 

       say that, and when it all comes out in the wash you may 5 

       well be right, but my sense is that it is important to 6 

       understand exactly how these instruments operate, 7 

       including their inter se operation, because it could 8 

       conceivably make a difference. 9 

   MS HILLIARD:  Yes, we have an answer to it, which we'll 10 

       address in a second. 11 

   MR JUSTICE MARCUS SMITH:  Yes. 12 

   MS HILLIARD:  Just to finish that point, though, it's worth 13 

       noting in the context of the facts of this case that 14 

       even if the subdebts were to be paid in part, in other 15 

       words, even if they were to succeed and they were to get 16 

       a dividend, the subdebts have at all times been held by 17 

       the same entities at the same time. 18 

           So again this issue is theoretical rather than real. 19 

       It really doesn't matter how the instrument ranks 20 

       between themselves.  And there's an extra point in that 21 

       in that no one has been able to explain what the 22 

       outstanding amounts are under each of the individual 23 

       subdebt. 24 

           In Ms Bruce's witness statement at A4/32 at 25 
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       paragraph 46, what she has given -- I'm not criticising 1 

       her for it, but what she has given is simply an 2 

       aggregate figure of 1.9 billion that is outstanding 3 

       across the three debts, but we don't know -- and the 4 

       question was raised much earlier -- we don't know how 5 

       that's allocated. 6 

           I should explain to you that GP1 is very much a sort 7 

       of late arriver at this party, and it was restored as 8 

       a company and then afterwards was put into creditors' 9 

       voluntary liquidation, and my clients, the liquidators 10 

       of GP1, have been entirely reliant on everybody else for 11 

       documents because when they took office, because GP1 had 12 

       been dissolved for several years, there was very, very 13 

       little documentation at all. 14 

   MR JUSTICE MARCUS SMITH:  I see. 15 

   MS HILLIARD:  Anyway, going back to your question -- and 16 

       I do understand the theoretical interest -- our position 17 

       on it is that -- 18 

   MR JUSTICE MARCUS SMITH:  You say it's theoretical, but I am 19 

       really construing the document as at the date it is 20 

       agreed. 21 

   MS HILLIARD:  Yes, yes. 22 

   MR JUSTICE MARCUS SMITH:  So, yes, of course it is 23 

       theoretical, but not really, because I am trying to 24 

       understand how this instrument works.  It may be that 25 
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       the precise point that is concerning us doesn't matter 1 

       for the reason you've given, but I'm not sure it 2 

       elevates it to the theoretical, when one is talking 3 

       about the need to -- well, I think all parties are 4 

       suggesting the implication of something that actually 5 

       alters the rather neat universe of three forms of 6 

       liability that you have articulated, and anything that 7 

       does violence to that needs to be taken into account in 8 

       case it has wider ramifications. 9 

           I of course appreciate that everyone except 10 

       Mr Phillips is saying it doesn't, and it may well be 11 

       that that is the conclusion I come to, but I do think 12 

       that tempting though it is to duck the question as 13 

       theoretical, as presently advised I'm not sure I can, 14 

       which is -- 15 

   MS HILLIARD:  No, well, my Lord, we've had a lot of fun 16 

       looking at the theoretical issue. 17 

   MR JUSTICE MARCUS SMITH:  Yes. 18 

   MS HILLIARD:  And we say that there is an answer to it. 19 

   MR JUSTICE MARCUS SMITH:  Yes. 20 

   MS HILLIARD:  So what we say firstly is that by their 21 

       contractual terms -- and our answer is actually slightly 22 

       different from other people's, so it's worth taking into 23 

       account.  So by their contractual terms, each subdebt is 24 

       expressed to be subordinated to the other two. 25 



19 

 

 

   MR JUSTICE MARCUS SMITH:  Yes. 1 

   MS HILLIARD:  So it's therefore wrong to say -- and I think 2 

       you got this point very early on, my Lord -- it's wrong 3 

       to say that each is subordinated to the same senior 4 

       liabilities, and that's part of the problem.  One is 5 

       subordinated to 2 and 3, and 1 and 3 to 3 and 1, and so 6 

       on.  So they are between themselves locked in this sort 7 

       of circular race to the bottom. 8 

   MR JUSTICE MARCUS SMITH:  Yes. 9 

   MS HILLIARD:  But what we say is that if that situation did 10 

       arise in practice, the impasse would prevent the orderly 11 

       winding-up of the affairs of the company because if it 12 

       was just those three subdebts -- forget the subnotes for 13 

       a minute -- the affairs of the company could never be 14 

       wound up, because they would just be going round and 15 

       round and round and round. 16 

           So what we say is that actually the answer to this 17 

       conundrum is the insolvency regime because what the 18 

       insolvency regime does is it provides the answer so as 19 

       to avoid a situation where there could be no 20 

       distribution at all because no subdebt could be paid 21 

       first, and if there is no other basis to pick between 22 

       the subdebts, they should, we say, be permitted to prove 23 

       at the same time. 24 

           But importantly, we say, the insolvency regime only 25 
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       needs to step in to break the impasse once the relative 1 

       ranking between the subnotes and the subdebt has already 2 

       been determined as a matter of contract and once the 3 

       ranking impasse has been determined as between the 4 

       subdebt. 5 

           So you work out contractually what the subdebt terms 6 

       mean, they create this impossible circularity, and we 7 

       say that the proper way to deal with it, because the 8 

       Insolvency Act compels the orderly winding-up of the 9 

       company's affairs, and because no other party would be 10 

       affected by it, is that the Insolvency Act at that point 11 

       compels the pari passu distribution between the three. 12 

           Now -- 13 

   MR JUSTICE MARCUS SMITH:  Yes, I see, let me just see if 14 

       I've understood that. 15 

   MS HILLIARD:  Yes. 16 

   MR JUSTICE MARCUS SMITH:  So in contrast to Mr Beltrami, 17 

       you're not inviting me to imply a term. 18 

   MS HILLIARD:  Well, we do go on and say that's an 19 

       alternative, but I think we lean towards the insolvency 20 

       regime providing an answer rather than implying a term. 21 

   MR JUSTICE MARCUS SMITH:  No, I understand.  Let me try, 22 

       though, to understand how you say it works. 23 

           You say that looking simply at the identical 24 

       instruments and we're using E6 as an example, I approach 25 
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       any question of ranking by reference to the contract, 1 

       and if the contract leads to a workable solution then 2 

       the question is settled. 3 

   MS HILLIARD:  Yes. 4 

   MR JUSTICE MARCUS SMITH:  But if one gets the infinite loop 5 

       that I think everyone accepts does arise as between 6 

       these three instruments, at that point the contractual 7 

       road hasn't so much come to an end but stretches on 8 

       towards infinity. 9 

   MS HILLIARD:  Yes. 10 

   MR JUSTICE MARCUS SMITH:  And in order to break that down, 11 

       you say -- and I know the alternative case is an implied 12 

       term -- you say at that point the insolvency regime 13 

       rides to the rescue and effectively breaks the loop and 14 

       does so by importing -- now, whether as an implied term, 15 

       very limited, saying that where it doesn't work one goes 16 

       back to the insolvency regime, or if one is in some way 17 

       says that the insolvency regime has a sort of -- 18 

   MS HILLIARD:  Public policy. 19 

   MR JUSTICE MARCUS SMITH:  -- public policing function when 20 

       the contract doesn't work, which isn't an implied term, 21 

       I'm not quite sure what it is, but nevertheless, that is 22 

       what forces the circle to come to an end. 23 

   MS HILLIARD:  Yes, because we say there's a public policy in 24 

       companies' affairs being properly wound up so that 25 
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       insolvent companies can wind up all their affairs and 1 

       eventually be dissolved.  So you can't have 2 

       a situation -- the law will not permit a situation where 3 

       these companies just go on going round in circles into 4 

       infinity.  So that the Insolvency Act does provide the 5 

       solution. 6 

           Now, I'll come back to that in a bit more detail and 7 

       refer you to a couple of cases a little later because at 8 

       this stage I just want to say that's what we say is our 9 

       preferred solution. 10 

           Alternatively, if the necessary solution is 11 

       a contractual one, so the implication of a pari passu 12 

       ranking, we agree with Mr Beltrami that the term to be 13 

       implied need only be to the limited extent to resolve 14 

       the circularity that arises between the subdebts among 15 

       themselves, so you don't have to go outside that group, 16 

       that category, because that's where the impasse lies, 17 

       because we say that there's no impasse when it comes to 18 

       the subnotes inter se. 19 

           So for that reason, it's certainly not necessary or 20 

       reasonable to imply a term that the subdebts rank or may 21 

       rank pari passu with other types of subordinated debt 22 

       instruments in order to resolve the impasse. 23 

           In terms of implying a term, though, I think it's 24 

       important to just draw your attention to the terms of 25 
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       the subdebts.  If we just go back for a moment to tab 6 1 

       and turn up page 92, I don't place a huge amount of 2 

       weight on this because of course -- for the reasons I'm 3 

       just about to explain, but I do think it's important and 4 

       I draw it to your attention.  At paragraphs 10 and 11 -- 5 

       strangely they just repeat themselves, but one is called 6 

       entire agreement and one is called amendments, and it 7 

       says: 8 

           "This agreement forms the entire agreement as to the 9 

       subordinated liabilities." 10 

           So it's restricted specifically to the subordinated 11 

       liabilities. 12 

           "If there are any other terms related to the 13 

       subordinated liabilities existing at the date hereof and 14 

       not comprised in this agreement, such terms will be of 15 

       no further force and effect." 16 

           I don't say, of course I wouldn't, that that 17 

       precludes the implication of a term, but I do think it's 18 

       important to draw your attention to because it's not an 19 

       entire agreement clause in relation to the entirety of 20 

       the agreement; it's specific to subordinated 21 

       liabilities. 22 

           And I think that's why we prefer the Insolvency Act 23 

       solution while accepting that notwithstanding the entire 24 

       agreement it's possible for the court to imply a term 25 
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       because implying a term isn't adding terms; it's simply 1 

       construing the agreement. 2 

   MR JUSTICE MARCUS SMITH:  Yes.  Am I helped by 8 at the top 3 

       of the page? 4 

   MS HILLIARD:  I looked at that, my Lord. 5 

   MR JUSTICE MARCUS SMITH:  It's not illegality or invalidity, 6 

       but it could be enforceability?  Our infinite loop? 7 

   MS HILLIARD:  Yes, I suppose it's possible, my Lord, you're 8 

       right.  But even when you get to your unenforceability 9 

       you still have to then say, well, okay, this circularity 10 

       is unenforceable, where does that leave you.  So you 11 

       still do have to -- 12 

   MR JUSTICE MARCUS SMITH:  No, you've got to have a positive 13 

       solution. 14 

   MS HILLIARD:  Yes. 15 

   MR JUSTICE MARCUS SMITH:  All this does is enable the court 16 

       to say -- because this is an odd case where the 17 

       agreement does actually provide an answer. 18 

   MS HILLIARD:  Yes. 19 

   MR JUSTICE MARCUS SMITH:  It's just an answer that everybody 20 

       here is saying is unacceptable. 21 

   MS HILLIARD:  Yes. 22 

   MR JUSTICE MARCUS SMITH:  So one has got to in some way 23 

       modify the express wording. 24 

   MS HILLIARD:  Yes. 25 
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   MR JUSTICE MARCUS SMITH:  And obviously we are supplementing 1 

       and debating how it is to be supplemented, but there 2 

       does appear to me to be an element of deletion -- 3 

   MS HILLIARD:  Yes. 4 

   MR JUSTICE MARCUS SMITH:  -- implicit in the supplement. 5 

   MS HILLIARD:  I should also -- the same clauses appear in 6 

       the second agreement at tab 7. 7 

   MR JUSTICE MARCUS SMITH:  Right. 8 

   MS HILLIARD:  At tab 8 is the third agreement for 9 

       $8 billion, the short-term agreement, and that had 10 

       changed by that time, so I should just draw your 11 

       attention to that. 12 

           At clause 9, page 121, you've got the similar 13 

       partial invalidity clause, and then at clause 12 you've 14 

       got: 15 

           "This agreement forms the entire agreement as to the 16 

       subordinated liabilities and if there are any other 17 

       terms relating to the subsidiary liabilities existing at 18 

       the date hereof and not comprised in this agreement, 19 

       such terms shall be of no further force and effect." 20 

           So that's the same as the other agreements, but then 21 

       they've obviously picked up that the amendment was just 22 

       a repeat and they've changed it slightly. 23 

   MR JUSTICE MARCUS SMITH:  Yes. 24 

   MS HILLIARD:  I don't think that that changes my submission, 25 
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       which is simply that clearly the terms indicate that 1 

       they're not amenable to -- I think they indicated that 2 

       if you're going to imply a term you have to be careful 3 

       about to what extent that you imply, or what you imply, 4 

       because those clauses clearly indicate a disinclination 5 

       to accept wholesale implications in the terms, because 6 

       there wouldn't be an entire agreement clause like this, 7 

       particularly in relation to a specific element of the 8 

       agreement, the subordinated liabilities, if the 9 

       objective intention wasn't to restrict very much the 10 

       clause dealing with subordinated liabilities to the 11 

       terms used. 12 

           Finally, I think it's probably worth pointing out 13 

       here that there would never be a need to imply a term 14 

       into the first debt.  That's the strange thing, because 15 

       no problem arises with an instrument in that form.  The 16 

       problem only arises, and any implication of terms only 17 

       needs to be limited to the second and subsequent 18 

       instruments made on the same terms without any reference 19 

       to the early one, or we would say in the case of 20 

       instruments executed at the same time, the problem and 21 

       the extent of any necessary implication is limited to 22 

       those instruments. 23 

           And for completeness -- and actually I don't think 24 

       has anybody suggested that it does -- we say that the 25 
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       inter se ranking issue at the subnote level doesn't 1 

       raise the same difficulties, and what we say about that 2 

       is that because each note anticipates another instrument 3 

       in fact ranking pari passu, even though that instrument 4 

       does not in terms express itself to rank pari passu, 5 

       that that is a strong indication that each of the 6 

       subnotes rank pari passu amongst themselves. 7 

           I mean, the other subnotes are in the same form and 8 

       they're between the same issuer and the same general 9 

       partner, and what we say is if those instruments were 10 

       not pari passu instruments we find it difficult to 11 

       see -- pari passu instruments in fact, we find it 12 

       difficult to see what possible instruments would be 13 

       pari passu in fact.  You know, they're all so slowly 14 

       related, and they were all issued in connection with 15 

       a sort of back-to-back investment arrangement, the ECAPS 16 

       holders, and therefore it certainly doesn't do any 17 

       violence to the language to treat them as all in fact 18 

       ranking pari passu. 19 

           And to make the same point another way, each subnote 20 

       from its own perspective must treat the other two as 21 

       being senior to it, or ranking pari passu, and the 22 

       former option inevitably results in the same logical 23 

       difficulties or impasse as arises between the subdebt so 24 

       that what we say is that they must be read together as 25 
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       ranking pari passu, and as I said it's an outcome which 1 

       is expressly provided for in each subnote, and once 2 

       that's been decided as a matter of contract then 3 

       obviously they can all prove at the same time and the 4 

       Insolvency Rules kick in so that their claims abate in 5 

       equal proportions. 6 

           So the solution in relation to the subnotes to any 7 

       impasse which might arise is anticipated and provided by 8 

       the express contractual possibility of a pari passu 9 

       ranking, and that is unlike the subdebts which, as I've 10 

       explained, we say require the assistance of the 11 

       insolvency regime to provide the solution, but if that 12 

       is not right, then we're quite happy to adopt 13 

       Mr Beltrami's implied terms solution, but we say it 14 

       should be restricted particularly in relation to the 15 

       language bearing in mind the language of the subdebts, 16 

       it should be restricted very precisely to the subdebts 17 

       themselves and not stray outside them. 18 

           So that's our textual analysis. 19 

           I now want to go on and say something about 20 

       contextual features. 21 

   MR JUSTICE MARCUS SMITH:  Yes, just pausing there. 22 

   MS HILLIARD:  Yes, of course. 23 

   MR JUSTICE MARCUS SMITH:  I want to go back to the 24 

       instrument at tab 6, page 88, where we've got the 25 
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       definitions -- 1 

   MS HILLIARD:  Yes. 2 

   MR JUSTICE MARCUS SMITH:  -- which drive the subordination 3 

       provision in clause 5.  I mean, it's a fairly 4 

       fundamental error that's been made in terms of missing 5 

       the difficulty of identical wording, particularly when 6 

       these were at least at some point in time the forms that 7 

       were obliged to be used, and it's a slightly 8 

       unsatisfactory situation that one is forced either to 9 

       resolve the question by operation of law or by implied 10 

       term. 11 

           Is there any way of reading the definitions, because 12 

       at the moment I think everyone is assuming that the 13 

       ranking regime contained in this instrument is 14 

       forward-looking, that it applies to future instruments 15 

       entered into, but looking at the definition of 16 

       liabilities, is it possible that one could construe the 17 

       provision as being entirely as it were backward-looking 18 

       and operating only in relation to liabilities, albeit 19 

       including liabilities that are due and payable on 20 

       a future date, but only looking at liabilities that are 21 

       extant as at the date of this instrument? 22 

           That, I think, might break the circle.  I would 23 

       advance that rather tentatively, because I was just 24 

       looking at the wording now, and it struck me that one 25 
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       might be able to read liabilities in that way.  That 1 

       would introduce a difference between each of the 2 

       instruments simply on a temporal basis. 3 

   MS HILLIARD:  The problem that I see with that, my Lord, is 4 

       that the liabilities say that on the first subordinated 5 

       debt that means all present and future sums that the 6 

       first subordinated debt is subordinated to, and then you 7 

       move on to the same language in the second subordinated 8 

       debt, and by that time you have also got the 9 

       subordinated liabilities of the first subordinated debt. 10 

   MR JUSTICE MARCUS SMITH:  Yes. 11 

   MS HILLIARD:  Because the term "liabilities" doesn't make 12 

       any distinction between subordinated and 13 

       non-subordinated liabilities. 14 

   MR JUSTICE MARCUS SMITH:  No, but wouldn't the set of what 15 

       are liabilities change over time in that what you've got 16 

       is -- I mean, let's ignore the irritating wrinkle that 17 

       the instrument at tab 6 has the same date as the 18 

       instrument at tab 7. 19 

   MS HILLIARD:  Yes. 20 

   MR JUSTICE MARCUS SMITH:  Let's make life a little bit 21 

       easier for ourselves and assume that it's August 22 

       not July 2004.  So when one looks at the instrument at 23 

       tab 6 and the definition of liabilities, that would be 24 

       all liabilities including future payable liabilities as 25 
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       they stand in July.  When you come on, then, to our 1 

       notional August instrument, the liabilities will be all 2 

       of those plus the ones arising by virtue of our 3 

       hypothetical August instrument. 4 

   MS HILLIARD:  I see. 5 

   MR JUSTICE MARCUS SMITH:  Sorry, I'm floating this, and this 6 

       is rather unfair of me to do so, but rather than sit on 7 

       it quietly, I thought I'd better bring it out there. 8 

           Ms Hilliard, I've no desire to put you on the spot, 9 

       because -- 10 

   MS HILLIARD:  I can maybe deal with it when the transcript 11 

       writers have a pause. 12 

   MR JUSTICE MARCUS SMITH:  Well, maybe, but equally it was 13 

       literally your submissions on a note, a hypothetical 14 

       note, coming in later that made me start thinking about 15 

       this, whether there was a temporal aspect. 16 

           But I advance it, as I say, very tentatively.  I'm 17 

       more than happy for you to put in a note explaining to 18 

       me why it's barking, and the same goes, Mr Beltrami, for 19 

       you and indeed, though perhaps for different content 20 

       reasons, Mr Phillips. 21 

   MS HILLIARD:  I don't want to come up with an answer which 22 

       I may later regret, so I'd like to think about it. 23 

   MR JUSTICE MARCUS SMITH:  No.  As I say, there may be 24 

       absolutely nothing to it, but since it struck me I'd 25 
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       rather it was articulated on the last day of this 1 

       hearing rather than my just seeing it silently. 2 

   MR PHILLIPS:  My Lord, may I just contribute to the debate 3 

       while it's going on? 4 

           Your Lordship will have in mind that under the 5 

       regulatory regime, in order to comply with the European 6 

       directives and the requirements that then feed through 7 

       into IPRU and GENPRU, the subordinated debt has to be 8 

       subordinated to all other creditors, and if 9 

       your Lordship did this, it wouldn't be, it would depend 10 

       on that temporal moment.  I just feed that into 11 

       your Lordship's thinking. 12 

   MR JUSTICE MARCUS SMITH:  Yes.  Well, I've raised it. 13 

       I certainly don't want to -- 14 

   MR PHILLIPS:  No no, I was trying to assist. 15 

   MR JUSTICE MARCUS SMITH:  I'm grateful. 16 

   MR PHILLIPS:  And I hope my learned friend takes it in that 17 

       spirit. 18 

   MS HILLIARD:  I do. 19 

   MR JUSTICE MARCUS SMITH:  But don't feel obliged to tell 20 

       Mr Phillips he's right. 21 

   MS HILLIARD:  No, no.  I'd just like a bit more time to 22 

       think about it. 23 

   MR JUSTICE MARCUS SMITH:  Indeed. 24 

   MS HILLIARD:  We'll come back a little bit to the pari passu 25 
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       ranking and the ways in which in relation to the 1 

       subdebt, a way in which one might be able to resolve it, 2 

       but again we don't find it that satisfactory.  But if 3 

       I can just start dealing with the contextual features, 4 

       and I think we'll come on to it when we deal with 5 

       contextual features. 6 

   MR JUSTICE MARCUS SMITH:  Yes. 7 

   MS HILLIARD:  So what Mr Phillips did in his construction 8 

       analysis is that he went through a number of contextual 9 

       features in support of his pari passu ranking across 10 

       both the subdebts and the subnotes.  Now, we obviously 11 

       accept and acknowledge the sentiment expressed by 12 

       Sir Thomas Bingham in Arbuthnott v Fagan and referred to 13 

       in Rainy Sky, that construction -- and that's what we're 14 

       trying to do -- it's a composite exercise, "neither 15 

       uncompromisingly literal nor unswervingly purposive". 16 

       We accept that wholeheartedly.  But the contextual or 17 

       purposes features we say which LBHI say point in favour 18 

       of this pari passu construction across the instruments, 19 

       what we say is that they have a lot of work to do. 20 

           LBHI must say that those features, the features that 21 

       they rely on, compel a result which is not permitted by 22 

       the actual language of the subdebts, and in Mr Phillips' 23 

       closing he sought, I think, to put the burden on those 24 

       contending for a result other than a pari passu one.  He 25 



34 

 

 

       said at Day6/4:6-8: 1 

           "At PLC level, GP1 and Deutsche Bank need to show 2 

       that there is sufficient language in the PLC subnotes to 3 

       make them senior to the PLC subdebt." 4 

           And that we say is the wrong way round.  If there is 5 

       language which prima facie leads to the result that the 6 

       subnotes rank senior to the subdebt, and we say there 7 

       is, and which that language prima facie prevents 8 

       a pari passu ranking, and there is, we say it's for LBHI 9 

       to demonstrate why the language should be ignored. 10 

           And the court -- you, my Lord -- should ensure that 11 

       when it's asked to look at context, that you're not 12 

       having regard to matters which can't as a matter of law 13 

       be taken into account as part of the construction 14 

       exercise, or at the very least shouldn't carry any 15 

       weight. 16 

           In particular, the subjective intentions of the 17 

       parties, which rank across quite a lot of the evidence, 18 

       are irrelevant to the construction exercise, and 19 

       I haven't really understood Mr Phillips to suggest 20 

       otherwise, and secondly the opinions of others on the 21 

       meaning of the words are not admissible and are 22 

       irrelevant, even if those opinions were expressed at the 23 

       time, and here we haven't got opinions that were 24 

       expressed at the time other than the opinion of 25 
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       Allen & Overy which I'll come on to, but we've had lots 1 

       of opinions that have been expressed many years after 2 

       the instruments were entered into.  They're completely 3 

       irrelevant and obviously you shouldn't take them into 4 

       account at all. 5 

           Now, the contextual matters relied upon by LBHI can 6 

       be conveniently grouped under six heads: firstly 7 

       commercial fairness; secondly, the insolvency regime; 8 

       thirdly, the FSA regulatory context; fourthly, use of 9 

       standard forms and precedents; fifthly, tradability and 10 

       relevant audience; and sixthly, market practice. 11 

           Now, I can take these quite quickly because I know 12 

       that Mr Beltrami addressed a number of those issues in 13 

       his oral closings and we adopt what he says about it, 14 

       but I think it's important to set out our position on 15 

       each of they have as they relate to the PLC level. 16 

           Early in his oral closing, Mr Phillips urged that 17 

       pari passu ranking was commercially fair in 18 

       circumstances, Mr Phillips said, where LBHI had many 19 

       external creditors. 20 

           Now, fairness is in the eye of the beholder, I would 21 

       say.  If there is a pari passu ranking in this case, the 22 

       outcome for GP1 and the ECAPS holders is that they will 23 

       get practically nothing because PLC still has unsecured 24 

       liabilities to discharge, and I think it's not expected 25 
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       that PLC will have much over once it has discharged its 1 

       unsecured liabilities if a pari passu ranking is found 2 

       at both levels.  So it's certainly not going to be fair 3 

       as far as the GP1 and ECAPS holders feel. 4 

           But in any event, the idea that the court should 5 

       have regard to what is commercially fair, as Mr Phillips 6 

       urged, we say that's an entirely bad point.  The 7 

       fairness of the outcome in the circumstances which exist 8 

       at the time of the construction exercise is never 9 

       relevant.  The court can't re-write a bad bargain.  And 10 

       commercial common sense can't be invoked 11 

       retrospectively. 12 

           You've been taken to Lord Neuberger's judgment in 13 

       Arnold v Britton on this already, and the point here is 14 

       that there was no obvious unfairness to the ranking when 15 

       these instruments were entered into. 16 

           But it gets even worse than that because the 17 

       position of LBHI and its creditors is particularly 18 

       irrelevant in this case because LBHI wasn't the original 19 

       counterparty to the PLC subdebts.  It's only now, many 20 

       years later, after a huge insolvency and a series of 21 

       subsequent assignments that nobody could have ever 22 

       possibly foreseen that LBHI argue that any other result 23 

       than pari passu would be unfair. 24 

           And similarly, whilst again looking at 25 
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       Arnold v Britton it's clear that the court has to 1 

       exercise considerable care when considering what the 2 

       parties might have intended had they applied their minds 3 

       to a subsequent event like the one that has happened 4 

       here, which they never contemplated.  What is clear, 5 

       objectively, is that no one ever, in their wildest 6 

       dreams, imagined the insolvency of the Lehman Group and 7 

       no one ever in their wildest dreams imagined a situation 8 

       which nevertheless, notwithstanding the insolvency, 9 

       would result in sums being available for the 10 

       distribution to subordinated creditors. 11 

           So no assistance whatsoever is going to be derived 12 

       from such speculation. 13 

           And further, it's not clear that pari passu across 14 

       the board would have been what was intended had the 15 

       issue ever been raised or considered, especially when 16 

       one recognises that this mutual intention would need to 17 

       have been shared by all the makers of all the subdebts 18 

       and the subnotes. 19 

           What is the basis for thinking that it is clear that 20 

       the later lenders would not seek to rank ahead of the 21 

       earlier ones, or why is it clear that the instruments 22 

       issued back-to-back with external investment, the 23 

       subdebts backing the ECAPS, should rank at the same 24 

       level as purely internal company lending? 25 
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           There was a difference here.  The subdebts were very 1 

       definitely internal; the subnotes were directed at 2 

       raising money externally.  And there's no necessary 3 

       correlation between the two which would indicate an 4 

       obvious pari passu ranking across all of the debts. 5 

           And Ms Dolby's evidence at paragraph 68 of her 6 

       statement is telling.  Now, this was in the context of 7 

       the amendments at the LBHI2 level, but it has a sense of 8 

       reality about it when applied to ranking issues more 9 

       generally, because she said that: 10 

           "Had Tom Grant or anyone else told me that the 11 

       amendments did or might mean that LBHI2 subdebt would 12 

       take priority over the LBHI2 subnotes in the event of 13 

       insolvency, it is difficult to say what I would have 14 

       thought at the time, but I would likely have discussed 15 

       the situation with my legal and regulatory colleagues." 16 

           So there's no suggestion and certainly no evidence 17 

       available to an objective bystander that the 18 

       Lehman Group was wedded to the concept of pari passu 19 

       ranking between all subordinated debt. 20 

           So the second contextual feature is the insolvency 21 

       regime, and of course we don't say that the insolvency 22 

       regime isn't relevant, but we do say that great care 23 

       should be taken in assessing how that regime 24 

       interrelates with the necessary construction exercise. 25 



39 

 

 

           I mean, we've already submitted to you a possibility 1 

       of how it might interrelate, but there are three points 2 

       that we say here. 3 

           First of all, you should exercise caution against 4 

       the uncritical adoption of the language of debts ranking 5 

       pari passu, because LBHI, they sort of place their, in 6 

       quotes, the pari passu construction at paragraph 7 of 7 

       their skeleton, and then thereafter, we would say, seek 8 

       to elevate that concept of a pari passu ranking into 9 

       some freestanding principle of application to all 10 

       regulatory capital, and we have seen that there is 11 

       simply no such principle. 12 

           What we say is it's only once that the court has 13 

       concluded as a matter of contract that debts rank at the 14 

       same level and there are insufficient assets to meet 15 

       them all or, in the case of the subdebts, there's this 16 

       sort of circular that that creates an impasse, that it 17 

       becomes relevant to consider how they abate, and at that 18 

       later stage of the analysis, yes, the answer is supplied 19 

       as a matter of statute, but not before. 20 

           So if there are insufficient assets to pay debts 21 

       ranking at the same level in full, then at that stage, 22 

       having decided that the debts are at the same level, 23 

       then their claims abate in equal proportions. 24 

           However, the equal abatement is a consequence of the 25 
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       application of the Insolvency Rules and not 1 

       a consequence of the contractual construction, and so we 2 

       say that LBHI is wrong at paragraph 38 of its skeleton 3 

       to rely upon the interplay between the statutory scheme 4 

       and personal rights.  There is no relevant interplay, 5 

       although the statutory scheme can kick in to assist 6 

       where there is an impasse. 7 

           And, again, at paragraph 39 LBHI states that: 8 

           "The creditor has a personal right to prove his debt 9 

       once proved the statutory scheme stipulates how that 10 

       debt is to be treated." 11 

           This statement again ignores the logically anterior 12 

       question and important question of when as a matter of 13 

       contract the creditor's personal right to prove arises. 14 

           Secondly, although the basic principle is equality 15 

       is equity, for the purposes of the waterfall on 16 

       insolvency, unsecured creditors' debts rank in the order 17 

       in which they have agreed to prove, and I don't think 18 

       anybody disagrees with that, and the case law that LBHI 19 

       relies on to support the contrary arguments doesn't 20 

       assist. 21 

           I'd like to just go -- we've looked at it already, 22 

       but I'd just like to go to Lady Justice Arden's 23 

       observations in Golden Key.  That's in volume 3 of the 24 

       authorities, tab 83. 25 
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           Because this dicta is relied on by LBHI to support 1 

       their pari passu interpretation. 2 

   MR JUSTICE MARCUS SMITH:  Yes. 3 

   MS HILLIARD:  But what we say is it doesn't assist at all. 4 

       If we start at paragraph 3 on page 2 of the judgment: 5 

           "Pari passu distribution is derived from the maxim 6 

       that equality is equity.  The maxim that equality is 7 

       equity expresses in a general way the object both of law 8 

       and equity, namely to effect a distribution of property 9 

       and losses proportionate to the several claims or to the 10 

       several liabilities of the persons concerned.  Equality 11 

       in this connection does not necessarily mean literal 12 

       equality but may mean proportionate equality.  In the 13 

       distribution of property the highest equity is to make 14 

       an equality between parties standing in the same 15 

       relation, though this cannot be done contrary to the 16 

       plain meaning of the deed." 17 

           And then next paragraph makes it clear that the 18 

       maxim is not of universal applicability: 19 

           "It always yields to contrary intention, express or 20 

       inferred." 21 

           Now, it's paragraph 5 that we rely on in particular: 22 

           "Pari passu provisions are commonly found in 23 

       debentures.  A provision for pari passu repayment can, 24 

       however, be implied if it is clear that the debenture 25 
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       holders are to stand on an equal footing.  Accordingly, 1 

       where a document on its true interpretation provides for 2 

       the distribution of assets to a group of persons as 3 

       between whom no distinction is to be drawn, the court 4 

       will imply a requirement to make distributions 5 

       proportionately even though the words 'equally' or 6 

       'pari passu' are not used." 7 

           So what Lady Justice Arden is talking about there is 8 

       a loan agreement between a debtor and a number of 9 

       creditors in one document where no distinction is made 10 

       between one creditor or another, and it's obvious in 11 

       those circumstances that the court would be inclined to 12 

       imply a requirement to make distributions equally or on 13 

       a pari passu basis. 14 

           But she concludes: 15 

           "Such an implication is not, however, possible where 16 

       the document evinces an intention that the distribution 17 

       should be on some other basis." 18 

           So she's dealing solely with a single agreement 19 

       there where there are several creditors, but the 20 

       agreement doesn't in fact set out in terms how different 21 

       creditors should be dealt with. 22 

   MR JUSTICE MARCUS SMITH:  Yes. 23 

   MS HILLIARD:  LBHI also relied on the Court of Appeal's 24 

       observations in the Lehman Client Money case.  That's at 25 
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       AB4, tab 99, and it's paragraphs 75 and 76, and in 1 

       particular the point at paragraph 76 where reference is 2 

       made again to Golden Key, and Lady Justice Arden says 3 

       again in this case: 4 

           "Giving priority to a creditor offends the basic 5 

       principle of insolvency law that creditors who rank on 6 

       the same footing should be entitled to distributions 7 

       pari passu and rateably and since the principle has been 8 

       invoked in this appeal and forms part of the conceptual 9 

       framework of the questions of interpretation we have to 10 

       decide, I set out the brief description of the origin 11 

       and significance of the pari passu concept which 12 

       I recently gave in re Golden Key." 13 

           And what she says at paragraph 76 is that, as 14 

       I said, giving priority to a creditor, yes, it does 15 

       offend the basic principle of insolvency law that 16 

       creditors who rank on the same footing should be 17 

       entitled to distributions pari passu and rateably. 18 

           Of course we don't disagree with it, but it's no 19 

       assistance whatever in determining as we say the 20 

       logically anterior question of whether given the 21 

       differing subordination provisions which we have here, 22 

       different classes of creditors do in fact rank on the 23 

       same footing. 24 

           Now, LBHI haven't dealt with the case -- 25 
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       I appreciate they've had a lot to deal with, but they 1 

       haven't dealt with the case identified in our opening, 2 

       which is an interesting case which is Gartside v 3 

       Silkstone and Dodworth Coal and Iron Company which is at 4 

       tab 4 of volume 1 of the authorities. 5 

           We can get the facts from the headnote, and you can 6 

       see really the holding right at the top: 7 

           "When two deeds relating to the same subject matter 8 

       are executed on the same day, the court will enquire 9 

       which of them was executed first, but if there is 10 

       anything in the deeds themselves to show an intention 11 

       either that they should take effect pari passu or that 12 

       they should take effect in priority to the other the 13 

       court will presume that they were executed in such an 14 

       order as to give effect to the manifest intention." 15 

           So the facts were that: 16 

           "150 debentures of a company, each for £100, were 17 

       all sealed with the company's seal on the same day. 18 

       They bore the numbers 501 to 650.  Each of the first 100 19 

       (no.s 501 to 600) contained a provision that it and all 20 

       other debentures of the company to the amount of 10,000 21 

       (the amount intended to be now borrowed by the company), 22 

       or such of them as shall from time to time being due and 23 

       unpaid, be taken and considered as between the company 24 

       and the several holders thereof as one debenture and 25 



45 

 

 

       shall not be entitled to any preference or priority by 1 

       reason of priority of date or otherwise, but shall be 2 

       paid pari passu out of the funds of the company." 3 

           So that was the first tranche: 4 

           "Each of the other 50 debentures contained a similar 5 

       provision substituting the sum of 5,000 for 10,000. 6 

       There was evidence that the company's seal was affixed 7 

       to the debentures in the order of their numbers 8 

       beginning with the earliest, the company being in 9 

       liquidation now." 10 

           And the court had to decide the question of 11 

       priority. 12 

           I think it's worth actually looking at the judgment 13 

       itself at page 767 Mr Justice Fry, he set out the facts, 14 

       and then towards the end of page 767 he says: 15 

           "In that state of circumstances, the holders of the 16 

       debentures for the 10,000 claim priority over the 17 

       holders of the debentures for the 5,000.  I think the 18 

       law stands in this way, that when two deeds are executed 19 

       on the same day, the court must enquire which was in 20 

       fact executed first, so that if there is anything in the 21 

       deeds themselves to show an intention either that they 22 

       shall take effect pari passu or even that the later deed 23 

       shall take effect in priority to the earlier, in that 24 

       case the court will presume that the deeds were executed 25 
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       in such order as to give effect to the manifest 1 

       intention of the parties." 2 

           Then we can drop down a paragraph: 3 

           "The debentures themselves do show an evident 4 

       intention that the 10,000 shall form one block and the 5 

       5,000 another block ..." 6 

   MR JUSTICE MARCUS SMITH:  Sorry, I have lost where you're 7 

       reading from. 8 

   MS HILLIARD:  Perhaps I did it too quickly.  Just carry on 9 

       from where I finished: 10 

           "The question, then, in the present case is this: 11 

       the debentures for the 10,000 having been in fact sealed 12 

       before those for the 5,000, is there anything in the 13 

       debentures themselves to show an intention that they 14 

       shall all take effect pari passu?  In the resolution of 15 

       the 10 February 1875 there is, as I have already said, 16 

       nothing which throws any light on the question whether 17 

       the debentures were all to take effect pari passu or 18 

       whether some of them were to have priority over the 19 

       others.  The debentures themselves do show an evident 20 

       intention that the 10,000 shall form one block and the 21 

       5,000 another block, an intention, therefore, that the 22 

       whole 15,000 shall not rank together.  It only remains, 23 

       therefore, to enquire whether the 10,000 was to come 24 

       before the 5,000 or the 5,000 before the 10,000, but the 25 
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       debentures for the 10,000 were sealed before those for 1 

       the 5,000, and they bear the earlier numbers, and this 2 

       in my judgment is evidence of an intention that the 3 

       debentures for the 10,000 are to come before those for 4 

       the 5,000. 5 

           "Is there anything in what took place subsequently 6 

       to displace this priority?  In my judgment, there is 7 

       not.  As I have already said, there is nothing to show 8 

       which sum was paid to the company first or which set of 9 

       debentures was delivered to the lenders first." 10 

           So that's an example of the court, on those 11 

       particular facts, finding that where debt instruments 12 

       are executed on the same day it will enquire for the 13 

       purposes of establishing priority which came first. 14 

           Our third point is, and following on from the first 15 

       and second observations, that the fact that the subdebts 16 

       might in fact rank pari passu between themselves, what 17 

       we say is on a proper analysis, as I was explaining to 18 

       you earlier, a consequence of the insolvency regime and 19 

       not because that is what they mean as a matter of 20 

       contract, and that if you're with us on that, then the 21 

       difficulties of formulating an implied term which might 22 

       solve the circularity problem which you explored with 23 

       Mr Beltrami, you don't even need to go to, you don't 24 

       have to come up with an implied term. 25 
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           Now, LBHI places emphasis on our acceptance that the 1 

       subdebts could rank pari passu between themselves if the 2 

       need to determine their relative ranking between them 3 

       ever in fact arose.  I think it's just important to 4 

       correct the position here, because this comes from our 5 

       position statement, and we did not necessarily accept 6 

       that the subdebts do or must rank pari passu in our 7 

       position paper, but we suggested that a pari passu 8 

       ranking as a potential answer, and that it wasn't an 9 

       unattractive solution. 10 

           I think at that stage we hadn't really thought 11 

       through fully the implications of the subdebts and their 12 

       terminology, and we hadn't thought through what we say 13 

       now is actually the obvious solution which is the 14 

       Insolvency Act comes to the rescue, but we've always 15 

       accepted that obviously in relation to subdebts between 16 

       the same parties and in circumstances where we don't 17 

       know where the debt falls between the three subdebts, 18 

       a pari passu ranking is a practical solution. 19 

           So the fact that we accept that the subdebts with 20 

       a pari passu ranking is a potential answer to their 21 

       circularity, or is an answer now to their circularity 22 

       problem doesn't mean -- of course it doesn't mean that 23 

       we accept that the subdebts can accommodate other debts 24 

       on a pari passu basis.  That's not what we're saying. 25 
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   MR JUSTICE MARCUS SMITH:  No, you're saying that there is 1 

       a default that is pari passu, but that that default can 2 

       be varied by the contractual language -- 3 

   MS HILLIARD:  Exactly. 4 

   MR JUSTICE MARCUS SMITH:  -- provided it is only pushing the 5 

       priority downwards and not advantaging the creditor. 6 

   MS HILLIARD:  Yes, that's very important, yes. 7 

   MR JUSTICE MARCUS SMITH:  Indeed. 8 

   MS HILLIARD:  Yes. 9 

   MR JUSTICE MARCUS SMITH:  So it's a purely negative pushing 10 

       down provision. 11 

   MS HILLIARD:  Yes. 12 

   MR JUSTICE MARCUS SMITH:  But if that is done, then that 13 

       excludes the pari passu regime to the extent of the 14 

       contractual wording, and all you're saying is that where 15 

       we have a problem, as I think we all acknowledge we do, 16 

       in relation to these identically worded instruments, (a) 17 

       it may not matter because you don't actually have to 18 

       resolve the question in terms of the payment if there is 19 

       to be payment to the holders of the subnotes, but (b) 20 

       even if it does matter, one can't simply allow the 21 

       pari passu rule to swamp the contractual regime, it's 22 

       got to be accommodated with it, on the basis that the 23 

       mere fact that you have pari passu as a default doesn't 24 

       swamp what has been agreed to vary it. 25 
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   MS HILLIARD:  Yes. 1 

   MR JUSTICE MARCUS SMITH:  So it's a very limited question of 2 

       how far pari passu can be deployed in circumstances 3 

       where there is a contractual regime, and that's why 4 

       there's such a tension. 5 

   MS HILLIARD:  Yes, exactly, and it's absolutely limited to 6 

       the subdebts, it doesn't go wider than that. 7 

   MR JUSTICE MARCUS SMITH:  Yes, I see. 8 

   MS HILLIARD:  I think just to explore that point a bit more, 9 

       if we could just move on now to paragraph 27.8 of the 10 

       note, because we just want to refer briefly to ex parte 11 

       Mackay and British Eagle v Air France. 12 

           Ex parte Mackay, you've been taken to it before, 13 

       that's a very old case which says that the parties can't 14 

       by contract evade the operation of the bankruptcy laws. 15 

       And by the application of such principles, Lord Cross in 16 

       the majority of the House of Lords in British 17 

       Eagle v Air France -- I think maybe we should -- at 18 

       authorities bundle tab 26 at page 779, sort of halfway 19 

       down the page at E he approves the submission that the 20 

       court can always refuse to give effect to provisions in 21 

       contracts which achieve a distribution of the 22 

       insolvent's property which runs counter to the 23 

       principles of our insolvency legislation.  That's at 24 

       779, E. 25 
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   MR JUSTICE MARCUS SMITH:  Yes, I have that. 1 

   MS HILLIARD:  Those principles obviously include the need to 2 

       distribute the company's property on a pari passu basis 3 

       on a winding up. 4 

           If we could just look at page 780, just above 5 

       letter F: 6 

           "The respondents that the position which according 7 

       to them the clearing house creditors have achieved, 8 

       though it may be anomalous and unfair to the general 9 

       body of unsecured creditors, is not forbidden by any 10 

       provision in the Companies Act and that the power of the 11 

       court to go behind agreements, the results of which are 12 

       repugnant to our insolvency legislation, is confined to 13 

       cases in which the party's dominant purpose was to evade 14 

       its operation.  I cannot accept this argument.  In 15 

       Mackay, the charge on the second half of the royalties 16 

       was, so to say, an animal known to the law which on its 17 

       face put the charge in the position of a secured 18 

       creditor.  The court could only go behind it if it was 19 

       satisfied, as was indeed obvious in that case, that it 20 

       had been created deliberately in order to provide for 21 

       a different distribution of the insolvent's property on 22 

       his bankruptcy from that prescribed by law.  But what 23 

       the respondents are saying here is that the parties to 24 

       the clearing house arrangements by agreeing that simple 25 
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       contract debt is to be satisfied in a particular way 1 

       have succeeded in contracting out of the provisions 2 

       contained in section 302 for the payment of unsecured 3 

       debts pari passu.  In such a context, it is to my mind 4 

       irrelevant that the parties to the clearing house 5 

       arrangements had good business reasons for entering into 6 

       them and did not direct their minds to the question of 7 

       how the arrangements might be affected by the insolvency 8 

       of one or more of the parties.  Such a contracting out 9 

       must to my mind be contrary to public policy.  The 10 

       question is in essence whether what was called in 11 

       argument the mini liquidation flowing from the clearing 12 

       house arrangements is to yield to or prevail over the 13 

       general liquidation and I cannot doubt that on principle 14 

       the rules of the general liquidation should prevail." 15 

           And that's in essence really what we're saying, 16 

       because the effect of this circularity in the debts 17 

       would prevent the Insolvency Act having effect. 18 

   MR JUSTICE MARCUS SMITH:  Yes, and what's been glossed in 19 

       this is not so much the public policy on insolvency 20 

       being prime in this area but that a pushing down has not 21 

       been consistent with the regime. 22 

   MS HILLIARD:  I've got some other points there, but you can 23 

       pick them up from my note. 24 

           If I can just move swiftly on now to the regulatory 25 
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       context, and I'll address that quite quickly. 1 

   MR JUSTICE MARCUS SMITH:  Yes. 2 

   MS HILLIARD:  Now, obviously we don't dispute the facts that 3 

       the banks used subordinated loan arrangements to 4 

       contribute towards their regulatory capital requirement, 5 

       and we don't dispute that that forms part of the 6 

       admissible background.  I mean, that background provides 7 

       an explanation about why the parties were entering into 8 

       these subordinated agreements, and so there's no 9 

       prohibition on the court having regard to it, but again, 10 

       agreeing with Mr Beltrami, we don't see where that gets 11 

       anybody.  Because the FSA firstly, and the regulatory 12 

       regime it oversaw, was concerned to ensure that 13 

       regulatory capital was sufficiently deeply subordinated 14 

       so that the capital could qualify for the relevant tier 15 

       of regulatory capital, but it wasn't at all concerned -- 16 

       and there's no evidence that it was, and why would 17 

       it? -- about how subordinated debts might rank between 18 

       themselves. 19 

           And we've seen how within the different tiers there 20 

       was capacity and it was well understood that you could 21 

       have different instruments ranking at different levels 22 

       within the tiers, and so we simply don't understand how 23 

       the regulatory regime can have any effect whatsoever on 24 

       how these debts ranked. 25 
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           A second point is that it's clear that there's no 1 

       rule that creditors within a particular tier must rank 2 

       at the same level, and we've seen how different 3 

       instruments rank at tier 1, and we also saw that 4 

       a previous incarnation of the subnotes had the subnotes 5 

       ranking below tier 2 and tier 3.  So clearly there 6 

       didn't seem to be any inhibition on ranking within 7 

       tiers, below tiers, as long as it constituted regulatory 8 

       capital. 9 

           And Mr David Richards in the context of explaining 10 

       the use of standard forms in providing a uniform system 11 

       of subordination -- this is at paragraph 34 of our note. 12 

       What we say there, that doesn't help on the case for 13 

       arguing that everything was pari passu, because what he 14 

       was considering was the uniformity of technique, the way 15 

       in which the subordination was achieved, rather than 16 

       considering any question of ranking.  So that doesn't go 17 

       anywhere. 18 

           Third, as was demonstrated by the oral evidence, it 19 

       transpires that the FSA regulatory regime and the 20 

       mandated use of standard forms, either didn't in fact 21 

       apply to the first two subdebts, because PLC was not 22 

       a regulated entity.  And the evidence showed that the 23 

       Lehman Group was not until November 2005 being regulated 24 

       on a consolidated basis.  And even then it's really not 25 



55 

 

 

       clear that PLC was in fact even at that stage 1 

       a regulated entity. 2 

           And what we've also seen is that the regulated forms 3 

       that were supposed to be adhered to to the letter unless 4 

       there was a waiver was not followed in the case of PLC. 5 

           Now, LBHI have asked rhetorically where this 6 

       observation goes.  Well, the answer is that the 7 

       observation belies the suggestion that there is any 8 

       significance in the sums being regulatory capital or not 9 

       when it comes to assessing their level of subordination, 10 

       and this is contrary to LBHI's suggestion, which we say 11 

       is erroneous, that it is notable that the instruments 12 

       were regulatory capital.  That's what they say at 13 

       paragraph 44 of its skeleton.  They weren't.  They may 14 

       have been regulatory capital at the LBIE level, but at 15 

       the PLC level, they were just back-to-back agreements to 16 

       allow the money to flow down to LBIE that was the 17 

       regulated entity. 18 

           Fourthly, even if the regulatory regime applied to 19 

       the first subnote, the waiver application process and 20 

       the documents generated in connection with it can't 21 

       assist, we say, the construction exercise.  The way that 22 

       application process -- this was the weird thing -- came 23 

       after the subnotes had been drafted.  In fact, after 24 

       they'd even been issued. 25 
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           So even assuming the FSA had the slightest interest 1 

       in where those instruments ranked in relation to other 2 

       subordinated debt, what the FSA had to say about them, 3 

       or anyone else had to say about them, after their 4 

       creation clearly can't assist with their construction. 5 

           That proposition is amply supported by the 6 

       additional authorities that I handed up to you, and 7 

       I can't imagine that anybody is going to dispute it. 8 

       There's an extract from Lewison and two cases cited in 9 

       Lewison. 10 

           The cases that we rely on are Union Insurance 11 

       Society v George Wills and Hyundai Merchant 12 

       Marine v Daelim Corp.  I think all I need to do is refer 13 

       to what Union Insurance Society said, which is set out 14 

       at page 16 of our note. 15 

           "It is immaterial to the construction of the 16 

       contract to consider subsequent events.  The intention 17 

       of the parties must be gathered from the language of the 18 

       contract, the subject matter and the circumstances in 19 

       existence at the time it was made." 20 

           And in the Hyundai case, Lord Justice Flaux suggests 21 

       that looking at subsequent events was heretical. 22 

           So it's important to determine what the 23 

       subordination clauses of those instruments meant at the 24 

       time they were made, and that role can't be usurped or 25 
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       influenced by what others have said afterwards and what 1 

       opinions they've given afterwards as to what they mean. 2 

           And in fact the FSA didn't express any view as to 3 

       what the subnotes meant.  The FSA waivers are 4 

       conditional waivers.  They provide that IPRU, 5 

       rule 10.63(ii)(a) had been varied so as to allow the use 6 

       of the subnotes instead of the standard form, if that 7 

       bespoke instrument, among other things, met various 8 

       subordination conditions.  But of course the FSA said 9 

       nothing about whether they in fact did. 10 

           And then finally the Allen & Overy opinions 11 

       explaining the material differences.  So it's not the 12 

       case that the differences between the subnote and the 13 

       subdebt were immaterial, and it's not the case that the 14 

       terms were materially the same.  The Allen & Overy 15 

       opinions actually refer to material differences in the 16 

       notes and in particular say that one of the material 17 

       differences -- and of course it is a material 18 

       difference -- is the definition of subordinated 19 

       liabilities. 20 

           In any event, the Allen & Overy opinions are 21 

       specifically inadmissible, and we refer to the case of 22 

       Rabin v Gerson in the authorities bundle on that, where 23 

       it was held that a written opinion prepared by counsel 24 

       is not admissible as evidence for the purposes of 25 
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       construing a deed that counsel had drafted. 1 

           So that said, as I say, the fact that Allen & Overy 2 

       identified the change to the definition of subordinated 3 

       liabilities as a material difference we say speaks 4 

       volumes, and it certainly belies the contention of LBHI 5 

       that there were no material differences and the subdebts 6 

       and the subnotes are materially the same. 7 

           Use of standard forms and precedents is the fourth 8 

       area of contextual features that were looked at, and 9 

       what we say is -- 10 

   MR PHILLIPS:  My Lord, I'm sorry, I'm actually rising 11 

       because I have the eye of the transcript writers, and 12 

       it's been an hour and a half. 13 

   MS HILLIARD:  Oh, I do apologise, yes, I won't be much 14 

       longer. 15 

   MR JUSTICE MARCUS SMITH:  I was hoping that you might -- 16 

       should we see if we can have the break when you finish 17 

       your submissions? 18 

   MS HILLIARD:  Yes, I'm very happy to do that.  I don't think 19 

       I will be that much longer.  I'll take it quickly. 20 

           I mean, our main argument is textual -- 21 

   MR JUSTICE MARCUS SMITH:  No, of course, I understand that. 22 

   MS HILLIARD:  And we are just trashing the contextual 23 

       features at the moment, but, you know, they can well and 24 

       truly trash back, Mr Beltrami, so I'm probably repeating 25 



59 

 

 

       a lot of what he has said. 1 

   MR JUSTICE MARCUS SMITH:  That's fine.  Though looking at 2 

       the clock, it may be perhaps we should just take five 3 

       minutes. 4 

   MS HILLIARD:  Very well, my Lord, yes. 5 

   (11.34 am) 6 

                         (A short break) 7 

   (11.42 am) 8 

   MS HILLIARD:  So, my Lord, I can take the next three heads 9 

       of context quite quickly because I know that people are 10 

       queuing up to get in behind me, so I don't want to take 11 

       more time than I need to, and it's all in the note 12 

       anyway, so I would invite you to read the note. 13 

   MR JUSTICE MARCUS SMITH:  I will certainly read it. 14 

   MS HILLIARD:  But just to draw out some big headline points. 15 

           The use of standard forms and precedents. 16 

           Obviously there's clear authority that due to the 17 

       need to ensure consistency of meaning of the same 18 

       clauses in standard forms the width of the factual 19 

       background relevant to their construction is very 20 

       limited, and, therefore, you know, it doesn't assist 21 

       LBHI to refer to what the internal thinking was within 22 

       Lehman as to how they regarded the forms, because we 23 

       know that the subdebts and we know actually that the 24 

       subnotes were in a form that was being used in the 25 
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       market.  The subnotes, we found out, were based on this 1 

       precedent, the Collins Stewart precedent notes, they're 2 

       at F1/1011, that had been used before to obtain FSA 3 

       approval of departures from their standard forms. 4 

           I think it's also relevant, my Lord, that 5 

       Allen & Overy didn't appear to know about the previous 6 

       debts, so when they were drafting the subnotes, that was 7 

       as a stand-alone instrument.  It wasn't by reference to 8 

       any other of the subdebt because they simply didn't know 9 

       it existed.  And while it is a canon of construction 10 

       that the same words ought to be given the same meaning, 11 

       of course the corollary is also true.  Where parties, as 12 

       in this case, have used different language, they're 13 

       usually taken to have intended different results, and 14 

       therefore LBHI's refrain that the terms should be 15 

       materially the same just doesn't stack up because the 16 

       terms are materially different in this case. 17 

           Just to address the archaeology of the subnotes in 18 

       a little more detail, we had understood Mr Miller's 19 

       written evidence to be that the subnotes were based on 20 

       standard form 10.1 and that the draftsperson started 21 

       with that standard form and adapted it when drafting the 22 

       subnotes.  So that was the question given by the words: 23 

       the PLC subnotes were drafted to follow the wording in 24 

       the FSA standard forms as closely as possible.  But that 25 
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       raised the curiosity of why the additional words "which 1 

       rank or are expressed to rank pari passu with the notes" 2 

       were added in the definition of subordinated 3 

       liabilities, and the suggestion in the Allen & Overy 4 

       opinions was that what they said is that this better 5 

       reflects borrowing in a bond rather than in a loan 6 

       format, but it doesn't.  I mean, there's no necessary 7 

       reason to have that extra wording "which rank or 8 

       expressed to rank pari passu with the notes" in a euro 9 

       bond as opposed to a straightforward loan instrument. 10 

           I mean, we now know, I think, because of what 11 

       Mr Miller said, that it was a concern, apparently, to 12 

       deal with the situation if subsequent issues of subnotes 13 

       were affected.  So now we understand what the 14 

       explanation for that terminology possibly was, but of 15 

       course the court is still obliged to construe the actual 16 

       words. 17 

           And in light of the fact that we know that the 18 

       subnotes were based on the Collins Stewart notes, really 19 

       LBHI can't now suggest that the form of the subnotes was 20 

       solely to update standard form 10.1 to a bond format. 21 

       There's no evidence of the considerations which led to 22 

       the Collins Stewart notes being in that form or the 23 

       intentions of the draftsperson of the Collins Stewart 24 

       notes at the time they were drafted. 25 
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           It certainly doesn't -- it just doesn't stack up 1 

       that the form of subnotes was solely to update standard 2 

       form 10.1.  They are very, very different creatures. 3 

           So moving on to tradability and relevant audience, 4 

       you've got Mr Beltrami's points on that.  The subnotes, 5 

       in our case, were clearly tradable instruments.  The 6 

       instruments were long-lived, and therefore what was 7 

       subjectively intended when they were made, LBHI's 8 

       contention that it was never intended that they would be 9 

       traded outside of Lehman, that the notes would always be 10 

       held by a Lehman Group company, that can't make any 11 

       difference, and particularly so in a situation where the 12 

       instruments aren't redeemable until 2035.  I mean, the 13 

       subnotes can't mean one thing for so long as they're not 14 

       traded and another one if that situation was to change. 15 

           But the other I think important point is that if the 16 

       objective intention was that they were not to be traded, 17 

       that ends up being entirely inconsistent with what 18 

       Allen & Overy said to the FSA. 19 

           Can we just look at that, please.  It's F2, 20 

       page 767. 21 

   MR JUSTICE MARCUS SMITH:  Yes. 22 

   MS HILLIARD:  In the opinion, which was provided to the FSA, 23 

       Allen & Overy explain why they have made changes to 24 

       clause 5 of the standard form of debt instrument, and 25 
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       clause 5 subparagraphs 5 to 8 provide that if a creditor 1 

       receives a payment in breach of the provisions of 2 

       clause 5, for example not obtaining the permission of 3 

       the FSA, then the recipient creditor holds that money on 4 

       trust, and what Allen & Overy say is: 5 

           "The notes are also in global form and it is 6 

       envisaged that the notes will remain in global form 7 

       throughout their life so that on each payment date the 8 

       common depository holding the global note will present 9 

       it for payment to the principal paying agent.  However, 10 

       in reality, the payment is not made from the issuer to 11 

       the common depository as holder of the global note 12 

       per se but rather is made from the issuer to the 13 

       investors holding interests in the notes through the 14 

       clearing systems via the principal paying agents.  The 15 

       notes, or rather interest in the notes, were purchased 16 

       on 30 March 2005 by Lehman Brothers UK Capital Funding 17 

       Limited, established in England and Wales as 18 

       a partnership.  However, interest in the notes remained 19 

       capable of being freely transferable within the clearing 20 

       systems because interest in the notes are held in the 21 

       clearing systems.  It may not be possible to claw back 22 

       the payment in the way one could in a loan context since 23 

       it may not be possible to identify precisely the 24 

       ultimate recipients of such payment." 25 
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           So if it was the intention never to trade the notes 1 

       outside of the Lehman Group, why have that change? 2 

           So it simply is not right on the facts to say that 3 

       it was never the intention to trade the notes outside 4 

       the Lehman Brothers.  Allen & Overy would not have said 5 

       what they said in the opinion to the directors which was 6 

       then provided to the FSA if it was not the case that 7 

       there was a possibility of the notes being traded more 8 

       widely in the future. 9 

           LBHI sought to use so-called but unevidenced market 10 

       practice, but what we say about that is simply 11 

       inadmissible, and they must have known that it was 12 

       inadmissible. 13 

           In our note, we identify where this issue was raised 14 

       during the course of these proceedings where the parties 15 

       were asked whether they wished to adduce expert 16 

       evidence, and by May 2019, LBHI expressly told the 17 

       parties -- this is at paragraph 43.1 of our note, the 18 

       references are there -- expressly told the parties that 19 

       "We do not propose to seek directions to permit expert 20 

       evidence as to market practice", but what we have had 21 

       here is LBHI seeking to rely on Mr Miller as evidence of 22 

       market practice.  They know better than that.  And all 23 

       of Mr Miller's evidence as to what they thought and how 24 

       he went about things is not evidence of market practice. 25 
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           I suggest that you can readily infer, because I'm 1 

       sure LBHI would have adduced expert evidence of market 2 

       practice if they could have obtained something reliable, 3 

       but there is no market practice. 4 

           So I think in conclusion, so I don't get people 5 

       jumping up and down on me for talking too long, what we 6 

       say is the textual bottom of the pile or foot of the 7 

       waterfall analysis does provide a solution to the 8 

       ranking problem which respects the language of both 9 

       instruments and also respects the differences between 10 

       them, and that analysis is not undermined in any way by 11 

       any of the contextual background, and in fact what we 12 

       would say is that the contextual background, to the 13 

       extent that it has any relevance, gives support to the 14 

       analysis that we've addressed you on. 15 

           The pari passu construction ignores the words and in 16 

       particular ignores the words of both the subdebt and 17 

       subnotes, and contends for the only solution that the 18 

       subdebts don't permit at all, and then you've got 19 

       a contextual background that does not even point towards 20 

       let alone compel the pari passu solution that LBHI want 21 

       you to adopt. 22 

           So our invitation is that you conclude that the PLC 23 

       subnotes rank ahead of the PLC subdebts. 24 

           My Lord, you did say that we could address the point 25 
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       that you raised earlier in the debate.  We'd just like 1 

       a bit of time to think about it.  We're not sure it's 2 

       right, but I think -- 3 

   MR JUSTICE MARCUS SMITH:  No, I'm not putting it forward as 4 

       right, I'm putting it forward as something that I would 5 

       be grateful for help on, so absolutely. 6 

   MS HILLIARD:  Thank you.  It will be very short and we'll 7 

       get it to you as soon as possible. 8 

   MR JUSTICE MARCUS SMITH:  Thank you very much. 9 

   MS HILLIARD:  Thank you, my Lord. 10 

   MR JUSTICE MARCUS SMITH:  Ms Hilliard, thank you very much. 11 

           Ms Tolaney. 12 

          Closing submissions by MS TOLANEY (continued) 13 

   MS TOLANEY:  My Lord, may I pass up, to help speed things 14 

       along, a speaking note for this afternoon, or this 15 

       morning. 16 

   MR JUSTICE MARCUS SMITH:  (Handed).  Thank you. 17 

   MS TOLANEY:  I pass your Lordship a short speaking note 18 

       which I'm going to speak to to help speed things up, as 19 

       well as an appendix, and the purpose of the appendix, if 20 

       your Lordship just turns it up is, to save time, it sets 21 

       out the contemporaneous documents which I can take 22 

       your Lordship through if your Lordship wishes when we 23 

       come to it, and it also sets out, similar to the 24 

       position with Judge Smith, the correct analysis of 25 
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       Mr Katz's evidence as we would submit. 1 

           My Lord, the starting point, as your Lordship knows, 2 

       is that Deutsche Bank agrees with Ms Hilliard that the 3 

       claims of GP1 under the PLC subnotes rank the 4 

       distribution before the claims of LBHI under the PLC 5 

       subdebt, and just standing back, your Lordship has heard 6 

       from Ms Hilliard a textual analysis, and obviously if 7 

       your Lordship accepts the textual analysis then one need 8 

       go no further. 9 

           Deutsche Bank's argument is an analysis that starts 10 

       from the premise that of course your Lordship should and 11 

       will give effect to the text and the parties' agreement 12 

       reflected in the text, and there is, we submit, a very 13 

       clear indicator in the text as to what the parties 14 

       agreed, namely that the subdebt could not rank 15 

       pari passu with the subnotes. 16 

   MR JUSTICE MARCUS SMITH:  Yes. 17 

   MS TOLANEY:  Our point is actually a very, very short and 18 

       simple point, which is that once you take pari passu off 19 

       the table, because you give effect to the express 20 

       agreement of the parties, the court is then left with 21 

       one question: which then is senior, which is junior 22 

       between the notes and the debt. 23 

           Now, in that regard, your Lordship doesn't have any 24 

       issue at all in one sense because nobody suggests that 25 
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       the subdebt is senior, so that's the end of it, and 1 

       that's why I said it is actually an incredibly simple 2 

       analysis. 3 

           It's also as well, as being simple and short in that 4 

       regard, grounded in appropriate and well-recognised 5 

       legal principle, because the starting point is that the 6 

       parties' agreement as recorded in the agreement should 7 

       be given effect to. 8 

           The next issue is then what happens when, 9 

       regrettably, but it does happen in commercial 10 

       transactions, the text doesn't provide a clear textual 11 

       answer to a question?  And in that scenario the court 12 

       very regularly has to look at whether or not the 13 

       objective material -- and it is the objective material, 14 

       not subjective intentions, but objective contemporaneous 15 

       material -- can assist the court in either taking the 16 

       Arnold v Britton approach of looking at essentially what 17 

       the parties would have intended, and I'll remind 18 

       your Lordship of that authority, but to the same effect 19 

       broadly to imply a term to give effect to what the 20 

       contract really was trying to achieve. 21 

           And so it's not a radical argument.  It's one that 22 

       actually has a very limited scope, and what we say very 23 

       clearly is that legal principle here can easily and 24 

       effectively be applied in the scenario where there is 25 
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       a gap because the objective contemporaneous material all 1 

       points to one way, and by that I actually put most 2 

       emphasis on the contracts themselves. 3 

           There is other contemporaneous material -- and I've 4 

       referenced that in the appendix and I will tell 5 

       your Lordship the relevance of that in a moment -- but 6 

       actually this argument is grounded in what the terms of 7 

       the contract say, and so it's one that your Lordship can 8 

       take comfort from, that you're not going behind in any 9 

       other attempt at subjective intention, it's just obvious 10 

       on the face of the commercial transaction what was going 11 

       on. 12 

           The other point to say, which is something I said 13 

       right at the outset, your Lordship will remember, in 14 

       opening submissions is that all the evidence on PLC 15 

       ranking was of very limited value.  It's troubling 16 

       really that your Lordship has been troubled by a lot of 17 

       evidence of very limited value.  But the evidence of 18 

       Mr O'Grady, as I said in opening and as I think 19 

       I demonstrated in cross-examination, was largely 20 

       uncontroversial, but absolutely not on point to the 21 

       issues that your Lordship has to decide.  Similarly, 22 

       Ms Hutcherson for the purposes of PLC ranking accepted 23 

       that she couldn't give an answer on any commercial 24 

       issue.  And that left Mr Katz, and Mr Katz's evidence 25 
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       was helpful, and I'll come on to that, but in only two 1 

       limited respects, we would say, and I'll come on to what 2 

       that was, but his evidence, even at its highest, would 3 

       be of comfort to your Lordship and not of necessity: 4 

       your Lordship can get everything on the documents. 5 

           So can I start now with that introduction to just 6 

       briefly take you through the analysis and I'm conscious 7 

       that your Lordship has looked at all the relevant 8 

       provisions, so this will be relatively short. 9 

   MR JUSTICE MARCUS SMITH:  Yes. 10 

   MS TOLANEY:  The starting point is to just say, my Lord, 11 

       that both for once LBHI and Deutsche Bank on this 12 

       analysis agree that a totally literalist approach, 13 

       putting Ms Hilliard's argument to one side, it doesn't 14 

       work.  So we actually both of us invite your Lordship to 15 

       fill the gap, which is an important context. 16 

           But LBHI's approach is to say your Lordship should 17 

       imply a term to the effect that the two sets of 18 

       instruments, the notes and the debt, rank pari passu. 19 

           Now, the immediate problem with that approach, my 20 

       Lord, is that first of all LBHI has never actually 21 

       articulated what the term would be.  That's quite 22 

       unusual when you're asking the court to imply a term. 23 

           The second point is they've never actually 24 

       articulated into what instrument it would be implied. 25 
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       That's another problem. 1 

           But presumably it's got to be into the PLC subdebt 2 

       because -- 3 

   MR JUSTICE MARCUS SMITH:  Yes, I was rather naively taking 4 

       that as read. 5 

   MS TOLANEY:  Exactly.  Exactly, but it's not been spelled 6 

       out, and usually this court would expect an implied term 7 

       to be actually spelled out for the court to consider. 8 

   MR JUSTICE MARCUS SMITH:  I mean, I can't see how a defect 9 

       in the subdebt could justify any kind of adjustment to 10 

       another contract. 11 

   MS TOLANEY:  I agree, but when we say -- 12 

   MR JUSTICE MARCUS SMITH:  So you certainly don't need to 13 

       help me on that. 14 

   MS TOLANEY:  My Lord, when we say subdebt -- 15 

   MR JUSTICE MARCUS SMITH:  Sorry, Ms Tolaney. 16 

   MR PHILLIPS:  Given the history, I do this so reluctantly, 17 

       but in paragraph 219 of our skeleton argument we set out 18 

       the term we would imply into the subdebt. 19 

   MR JUSTICE MARCUS SMITH:  I thought there was a reference. 20 

   MS TOLANEY:  That's our mistake, I'll turn that up. 21 

       I wasn't aware that it had been said in terms in the 22 

       subdebt, but I was assuming that, as your Lordship. 23 

           But the problem then immediately arises that you 24 

       can't imply a term to negate or contradict an express 25 
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       term.  And that's why LBHI's analysis falls at the first 1 

       hurdle, because essentially the implied term is being 2 

       utilised to re-write the express term that says that the 3 

       subdebt can't rank pari passu, and that's not an implied 4 

       term at all. 5 

   MR JUSTICE MARCUS SMITH:  Well, yes, but that's a problem 6 

       which affects every formulation of the implied term. 7 

       The fact is -- 8 

   MS TOLANEY:  Well it isn't, my Lord, because we don't 9 

       suggest that the pari passu -- that the clause about the 10 

       subdebt not ranking pari passu to the subnotes is 11 

       something that our construction actually gives effect 12 

       to. 13 

   MR JUSTICE MARCUS SMITH:  No, what I mean is everyone 14 

       accepts that there has got to be some kind of rewriting 15 

       of the subdebt agreements, because without such 16 

       rewriting they don't work.  Now, that may mean if one 17 

       draws the implied term sufficiently narrowly that 18 

       there's no question of it affecting the priority 19 

       position of the subnotes, but even drawing the implied 20 

       term at its narrowest, I am doing violence to the 21 

       express language of the subnote agreement.  The fact is 22 

       the reason we're in that situation is because applying 23 

       the express language results in a loop that can't be 24 

       broken in the contract. 25 
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   MS TOLANEY:  A circularity, indeed. 1 

   MR JUSTICE MARCUS SMITH:  So I think everyone is saying 2 

       there's a problem here. 3 

           Now, if your point is I should take the course of 4 

       least violence to the agreement, then I understand that, 5 

       but I don't think you can say that one implied term is 6 

       consistent with the agreement and the wider ones are 7 

       inconsistent.  I think they're all to a degree 8 

       inconsistent. 9 

   MS TOLANEY:  Well, my Lord, I agree absolutely with the very 10 

       last proposition that they're all to a degree 11 

       inconsistent, although I wouldn't say -- I personally 12 

       wouldn't use the word "inconsistency".  They to a degree 13 

       involve the court stepping in to break the circularity, 14 

       is the way I would put it. 15 

   MR JUSTICE MARCUS SMITH:  Which arises out of the express 16 

       wording of the contract. 17 

   MS TOLANEY:  That's right. 18 

   MR JUSTICE MARCUS SMITH:  That's the issue. 19 

   MS TOLANEY:  That's right, but that is a very different 20 

       point to a situation where you have an express term 21 

       saying that the debt can't rank pari passu and on my 22 

       learned friend's analysis what he's asking you to do is 23 

       to re-write the contract to say that it can. 24 

           Now, that's why I say that that is directly 25 
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       prohibited and inconsistent with the express term and 1 

       that is the only clue -- the other point is that is the 2 

       only clue to the parties' agreement that if 3 

       your Lordship is not going to do violence to what the 4 

       parties intended, the only thing at the moment one can 5 

       be sure about is that the intention was that the two 6 

       didn't rank pari passu, and that's why I say that it 7 

       doesn't work just on plain principles of implied terms, 8 

       not contradicting express terms, because that's a direct 9 

       fundamental negation of the parties' agreement which 10 

       I would put in a different category to which 11 

       Deutsche Bank is suggesting. 12 

           What we say is that, by contrast, Deutsche Bank 13 

       starts from the point that I just made, which is what we 14 

       do know when we look at the documents is that their 15 

       instruments were not to rank pari passu.  So you start 16 

       with that point.  You then have to ask the question 17 

       which is junior, which is senior, and I accept that 18 

       then, because of the circularity, the court then has to 19 

       step in, and what I would first like to show 20 

       your Lordship is the principles on which we rely to say 21 

       how the court should step in and by reference to what 22 

       material, and then to show your Lordship very briefly, 23 

       because I know you're familiar with the argument, what 24 

       the material we say is that gives your Lordship comfort. 25 
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           So the relevant legal principles, my Lord, are set 1 

       out at 166 to 170 of Deutsche Bank's skeleton argument 2 

       in B3, page 59, and the key points, as we set out in the 3 

       speaking note, are at paragraph 16 onwards. 4 

           So, my Lord, the starting point for the present 5 

       argument is that where an event or circumstance is not 6 

       contemplated in the parties' contractual agreement, 7 

       judging from the language of their contract, if it's 8 

       clear what the parties would have intended, the court 9 

       will give effect to that intention. 10 

           Now, what we say is this is still an exercise of 11 

       contractual construction to which ordinary principles 12 

       apply, so the court is concerned with the objective 13 

       exercise of identifying the intention of the parties by 14 

       reference to what a reasonable person having all the 15 

       background knowledge which would have been available to 16 

       the parties would have understood the intention to be, 17 

       and the court does so looking at the transaction as 18 

       a whole.  And I'm going to come on to show your Lordship 19 

       the Arnold v Britton case. 20 

           The second point is that if the exercise of 21 

       construction doesn't identify an answer, that's where 22 

       the possibility of implication of a term comes in.  And 23 

       here what we say is, contrary to the argument that's 24 

       advanced by LBHI, the term we suggest is to make the 25 
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       contract work and give it commercial and practical 1 

       coherence, because you're literally filling a gap to 2 

       break the circularity, you aren't, my Lord, negating the 3 

       express term in relation to pari passu. 4 

           And we say that therefore either way your Lordship 5 

       could approach this and get the same result. 6 

           Could I then just go to the Arnold v Britton 7 

       decision, which I'm sure your Lordship is very familiar 8 

       with. 9 

   MR JUSTICE MARCUS SMITH:  Yes. 10 

   MS TOLANEY:  It's in volume 5 of the authorities bundle at 11 

       tab 120. 12 

           My Lord, the facts of this don't matter.  It 13 

       concerned a lease.  But the relevant passage starts at 14 

       paragraph 17, and we place particular reliance on 22, 15 

       but it is worth your Lordship reading through, just by 16 

       way of reminder, 17 through to 22. 17 

   MR JUSTICE MARCUS SMITH:  Yes.  (Pause).  Yes. 18 

   MS TOLANEY:  The propositions that we rely on are at 19, 19 

       that obviously to the extent that I'm arguing for 20 

       commercial common sense, I accept and endorse that it 21 

       has to be as to how it would have been perceived at the 22 

       time, not with the benefit and the retrospective 23 

       position. 24 

           In paragraph 21, you have to take into account the 25 
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       facts known to the parties.  Then the sixth point in 1 

       paragraph 22 is that sometimes if an event is not 2 

       contemplated, so essentially the language just simply 3 

       doesn't address the situation in which the parties find 4 

       themselves and the court has to rule upon, then the 5 

       court will give effect to an intention of what the 6 

       parties would have intended, but having regard to the 7 

       objective material as to what's reasonably obvious to an 8 

       objective person. 9 

           And it's that approach that Deutsche Bank suggest, 10 

       not because it's a desirable approach, but because at 11 

       this point in time it's the only one that the court will 12 

       have open to it or the implication of a term, and what 13 

       Deutsche Bank says on this point is that you can see 14 

       from the definitions the exclusion of pari passu, and 15 

       I know your Lordship's been taken to it, but obviously 16 

       just for your Lordship's note you can see it from the 17 

       definitions in the first tranche of the PLC subdebt at 18 

       E6/87-88, and essentially under the terms of the PLC 19 

       subdebt liabilities under the notes are plainly 20 

       liabilities and since senior liabilities mean all 21 

       liabilities except subordinated and excluded it must 22 

       follow that the subnotes are either senior subordinated 23 

       or excluded liabilities. 24 

           What we then say is that, secondly, liabilities 25 
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       under the subnotes can't be subordinated liabilities 1 

       because they're defined as all liabilities to the lender 2 

       in respect of each loan or advance payable, and one 3 

       provision I'm not sure that's been highlighted this 4 

       morning in that context is the definition of "lender" in 5 

       this scenario, and that's at page 88 of E6. 6 

           If your Lordship goes then to the variable terms 7 

       that are mentioned at page 83, you see the lender is 8 

       identified as LBUKH. 9 

   MR JUSTICE MARCUS SMITH:  Yes. 10 

   MS TOLANEY:  And the liabilities under the PLC subnotes are 11 

       liabilities to an entirely different set of persons, 12 

       because obviously the notes are issued not to the lender 13 

       but to the ECAPS holders, and similarly there's no way 14 

       to read the word "agreement" that arises in the term 15 

       "subordinated liabilities" as encompassing the subnotes 16 

       which are listed as tradable bonds and not loans. 17 

           So that's why we say that they can't be caught, and 18 

       it's going to be also these provisions I'm showing 19 

       your Lordship are also relevant to the ranking inter se 20 

       which I know that your Lordship is actually interested 21 

       in. 22 

           My Lord, what we say is LBHI accepts the problems 23 

       with these definitions and in its closing submissions 24 

       therefore relied upon the FSA standard form and 25 
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       suggested that that was the basis on which the court 1 

       should re-write the agreement to permit the pari passu 2 

       ranking, and I know again that you've been addressed on 3 

       that, but just briefly to cover the points -- and 4 

       they're set out at paragraph 25 of our speaking note -- 5 

       there are at least four problems with that argument. 6 

           The first I've already addressed your Lordship on, 7 

       the express term point. 8 

           The second we say is that LBHI has not in fact ever 9 

       articulated a reason why commercially or practically the 10 

       debts needed to rank pari passu. 11 

           Thirdly we suggest the premise of the argument is in 12 

       fact not correct because the standard form did provide 13 

       for the possibility of other subordinated debts but 14 

       ranking as senior or junior liabilities. 15 

           And fourthly we say that the standard form was used 16 

       by choice and the parties could have amended it as they 17 

       did in relation to the subnotes but didn't. 18 

           So we say that the premise that just by the use of 19 

       the standard form there is an intention that pari passu 20 

       is wrong we also say that the argument that there is 21 

       a default position for the debts to rank pari passu 22 

       because of the use of the standard form is also wrong 23 

       when you have subordination provisions. 24 

           So, my Lord, that then leaves Deutsche Bank's case 25 
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       on construction and implied term, and this starts, as we 1 

       submit at paragraph 28, with four overarching points. 2 

           The first is that there's no dispute that the 3 

       subordinated debt of PLC could rank other than 4 

       pari passu, ie senior and junior, and there's no 5 

       regulatory reason why the debts had to rank pari passu, 6 

       and that's an important point because I think a lot of 7 

       emphasis was placed on that type of argument, and that's 8 

       not correct, and you can see the references to the 9 

       evidence of Ms Hutcherson and Mr Miller. 10 

           The second point is that it follows that if there 11 

       was an objective commercial reason for one of the PLC 12 

       subdebts to rank senior to the other or the notes to 13 

       rank senior to the debts, a reasonable person would 14 

       assume that is how they would rank. 15 

           Now, thirdly, and crucially, the clear commercial 16 

       reason, as we've submitted to your Lordship, is the 17 

       chain of subordinated debts funding the ECAPS which we 18 

       say, if one looks at the contractual structure, you see 19 

       a chain of debts with the end result that the ECAPS had 20 

       to be funded in order for distributions to be met, 21 

       absent which the dividend stopper is triggered, and we 22 

       say that that is discernibility on the face of the 23 

       documents. 24 

   MR JUSTICE MARCUS SMITH:  But aren't all the documents after 25 
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       the event, timing-wise? 1 

   MS TOLANEY:  My Lord, some are, some aren't. 2 

   MR JUSTICE MARCUS SMITH:  So why can I look at 3 

       after-the-event documents for construing this? 4 

   MS TOLANEY:  My Lord, I think you can look at the 5 

       transaction as a whole to make sense of how the parties 6 

       were intending to structure their debts given the timing 7 

       of different tranches. 8 

   MR JUSTICE MARCUS SMITH:  Well, you took me through the 9 

       various propositions in Arnold v Britton.  One of them 10 

       was that one shouldn't apply a lens of retrospectivity 11 

       when trying to construe an agreement.  So I mean I can 12 

       see that you might want to say that one might ask when 13 

       construing the subdebt agreements how they will cope 14 

       with future other subordinated debt, but I'm not sure 15 

       how far one could permissibly look at future 16 

       subordinated debt that was in fact created in terms of 17 

       that transaction if it postdates the contract one is 18 

       construing. 19 

   MS TOLANEY:  Well I think, my Lord, what I would just say to 20 

       that point is that the ECAPS, it's perfectly rational to 21 

       suggest that funding from external funders would have 22 

       been anticipated as a possibility even at an early 23 

       stage, and these are commercial, sophisticated parties, 24 

       and so I think one can have that in mind when looking at 25 
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       structures of subordinated debts and paying off internal 1 

       groups and external groups of creditors and one can also 2 

       roll it forward obviously to the LBHI2 level and the 3 

       restructuring and see the same theme carried on, and 4 

       that's why I was approaching this as an overarching 5 

       transaction, in circumstances where it's difficult to 6 

       make sense otherwise. 7 

   MR JUSTICE MARCUS SMITH:  So you're not just using ECAPS as 8 

       an illustration of the sort of later transaction that 9 

       might have taken place, you're actually saying that this 10 

       is material that the parties would have had in mind at 11 

       the time they agreed the document at E6. 12 

   MS TOLANEY:  Well, my Lord, two points to that.  I can put 13 

       it on either basis, which I would.  But the second is 14 

       that I'm also construing the subnotes, which allows me 15 

       to bring it into play. 16 

   MR JUSTICE MARCUS SMITH:  Yes, of course you are, and that's 17 

       entirely fair enough, but I don't think I can allow a, 18 

       as it were, cross-pollution between the construction of 19 

       the subnotes and the construction of the subdebt 20 

       instruments, and that's simply putting the point that 21 

       I regarded as unarguable before, and one can't use the 22 

       difficulty that exists in relation to the subdebt 23 

       instruments to read across into the construction of the 24 

       subnote instruments. 25 
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   MS TOLANEY:  Well, my Lord, putting it a different way, 1 

       perhaps one can, if one is looking at not just 2 

       correcting the subdebt but the question of ranking 3 

       between the two sets, then what we would suggest is that 4 

       question then comes about when you're looking at then 5 

       the notes which in a sense cause the problem. 6 

   MR JUSTICE MARCUS SMITH:  Well, I can see that you can bring 7 

       into the construction of the note instruments the way in 8 

       which they were working in the commercial context, 9 

       including ECAPS, I understand that, because there is 10 

       a certain nexus that I'm prepared to accept exists 11 

       between the issue of the notes and the persons who are 12 

       buying them.  So to the extent it matters, yes, I'm 13 

       happy to look at the fact that they were a third party 14 

       funder like Deutsche Bank when construing the terms of 15 

       the note instruments, but I think that's as far as it 16 

       goes. 17 

   MS TOLANEY:  But that, my Lord, in a sense sits with my 18 

       purpose, because I don't suggest that your Lordship 19 

       necessarily has to re-write the subdebt. 20 

   MR JUSTICE MARCUS SMITH:  Yes. 21 

   MS TOLANEY:  So that's why I'm saying that for my purposes 22 

       you can look at it from that perspective. 23 

       Alternatively, if I'm wrong, I would submit you could 24 

       look at it as an overarching transaction.  But my 25 
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       primary -- 1 

   MR JUSTICE MARCUS SMITH:  What I think you're saying, 2 

       though, is the pivot of your argument, the thrust of 3 

       your argument, is in relation to the debt instruments, 4 

       and what you're saying is that on the natural 5 

       construction of the debt instruments it can either be 6 

       above or below, it can't be at the same level, and no 7 

       one is saying below, therefore it's above.  In other 8 

       words, the effect of the wording of the debt instruments 9 

       is that they bump along the bottom.  And I get that. 10 

       But what I don't get is how one can use the ECAPS 11 

       provision to bolster that argument. 12 

   MS TOLANEY:  I think I'm not necessarily saying -- 13 

       Ms Hilliard is saying they bump along the bottom. 14 

   MR JUSTICE MARCUS SMITH:  Yes. 15 

   MS TOLANEY:  I say that the debt just simply makes it plain 16 

       it can't be pari passu. 17 

   MR JUSTICE MARCUS SMITH:  Yes. 18 

   MS TOLANEY:  And I then can look at the notes to say which 19 

       is, whether it's junior or senior, I don't have to look 20 

       at the debt to ask which is junior or senior. 21 

   MR JUSTICE MARCUS SMITH:  But I don't see that because what 22 

       that amounts to is allowing the provisions in the notes 23 

       to cause the notes rank above the debt, and that's one 24 

       thing I can't do.  So what you need is actually 25 
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       a provision in the debt that pushes it down, and that's 1 

       why it seems to me your focus has got to be on that 2 

       because the moment you start saying, "We are entitled to 3 

       be higher up by virtue of a provision in let us say the 4 

       note instruments", unless you can show agreement between 5 

       all parties, which you can't, you're in some difficulty. 6 

           So that's why I think the focus is on the debt 7 

       instrument because what you're saying is that when you 8 

       apply the rules in the contractual regime of the debt 9 

       instrument, it forces them downwards, and there's 10 

       nothing in the note provisions that causes them also to 11 

       be forced downwards.  In other words, when one looks at 12 

       the provision in the notes, they are very happy, in 13 

       terms of their contractual regime, to rest above the 14 

       debt instrument. 15 

           So that's I think why my focus is much more on the 16 

       E6 documentation than the E9 documentation, because E9 17 

       doesn't get you home. 18 

   MS TOLANEY:  I understand that, my Lord, but could 19 

       your Lordship just turn up our skeleton, because -- 20 

   MR JUSTICE MARCUS SMITH:  Of course. 21 

   MS TOLANEY:  We start at paragraph 190, and we are 22 

       approaching -- our construction case approaches it from 23 

       the notes, so we're not approaching it quite in the same 24 

       way as your Lordship is.  Now, I appreciate I have to 25 
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       deal with your Lordship's point, but just to put the way 1 

       our case is formulated before your Lordship, and what 2 

       you'll see is that we suggest at 192 that there were 3 

       strong commercial reasons for the notes to rank in 4 

       priority to the debt and that we suggest that in 194 the 5 

       court determines that the notes are senior and that we 6 

       suggested an implied term would be implied into the 7 

       notes to that effect.  And what we say is that you can 8 

       approach it from the position that the debt has a no 9 

       pari passu provision in it.  I don't need to do any 10 

       damage to that.  That's why I was saying it's 11 

       Mr Phillips' case that we'd need to re-write that 12 

       provision.  My case is that when you come to the notes, 13 

       you can see that they were intended to be senior knowing 14 

       that there's a set of debts that say they can't be 15 

       parry, due to the commercial considerations that I would 16 

       suggest apply as at the time of the notes, and that's 17 

       the way I'm putting my case. 18 

   MR JUSTICE MARCUS SMITH:  Yes.  I think, though, your phrase 19 

       "intended to be senior" is redolent with difficulty. 20 

       I mean, isn't the way you want to put your case that 21 

       they were not intended to be pushed downwards, junior, 22 

       because if you put it the way of an enhanced priority, 23 

       then you're going to get a blue pencil through it. 24 

   MS TOLANEY:  Well, you can put it either way, your Lordship 25 
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       is right.  Would not have intended to be junior, and 1 

       nobody suggests they would. 2 

   MR JUSTICE MARCUS SMITH:  So looking at the terms of the 3 

       note instruments, all you need show is that there is no 4 

       provision in the note instruments that causes them to 5 

       track the downward trajectory of the debt instruments. 6 

   MS TOLANEY:  Precisely. 7 

   MR JUSTICE MARCUS SMITH:  But that is the secondary point. 8 

       The anterior point has got to be that the debts are 9 

       being pushed below.  So you ask that first, and then you 10 

       work out whether the notes by their terms follow suit or 11 

       don't. 12 

   MS TOLANEY:  Well, my Lord, that sort of just depends on the 13 

       starting point.  If you start by saying, look, you 14 

       already have this debt, where were the notes supposed to 15 

       be, is there an indication on the face of their terms 16 

       that they were to be junior?  No, there isn't.  Is there 17 

       an indication on the face of a debt that it was intended 18 

       to be junior?  I accept, no, there isn't.  But what the 19 

       debt says is it can't be pari, that's where you're then 20 

       left with, well, how do I resolve the question, the 21 

       circularity point?  And at that point it doesn't seem to 22 

       me that you necessarily start from looking at the facts 23 

       as at the time of the debt because you're perfectly 24 

       entitled to say, well, in this question, where were the 25 
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       notes intended to rank? 1 

   MR JUSTICE MARCUS SMITH:  Well, I think if all you had was 2 

       that on the true and proper construction of the debt 3 

       instruments they couldn't rank pari passu, but there was 4 

       an ambiguity or neutrality as to where rival instruments 5 

       would rank, then I think you would have real 6 

       difficulties, because if you were relying on the terms 7 

       of the notes to resolve the ambiguity, you would be 8 

       pushing the notes by virtue of their own terms above the 9 

       debt. 10 

           So I do think it is a necessary part of your case to 11 

       say that on the terms of the debt instrument not only is 12 

       pari passu not an option, but also by virtue of the 13 

       definition of the three classes of liability we have, 14 

       the debt instrument ranks bottom. 15 

           And I do -- I mean, by all means persuade me that 16 

       I'm wrong, but I do think that you need both of those 17 

       things in order to succeed.  And then, as I say, you've 18 

       got the next point of whether that being the case the 19 

       note instrument itself has a subordination provision to 20 

       push it further down, and your case there is: no, it 21 

       doesn't.  In which case it rests where it rests. 22 

           But I think that has to be the order of the 23 

       analysis.  Otherwise one is engaged in promoting rather 24 

       than subordinating rival debts. 25 
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   MS TOLANEY:  My Lord, as I said, I think that is very much 1 

       akin to Ms Hilliard's argument. 2 

   MR JUSTICE MARCUS SMITH:  Oh, indeed, yes. 3 

   MS TOLANEY:  And it's important to put this in context.  My 4 

       argument starts: if you have rejected that argument.  So 5 

       in a sense I'm not arguing against Ms Hilliard's 6 

       construction.  If she's right then she's right and 7 

       that's the end of it. 8 

   MR JUSTICE MARCUS SMITH:  Yes. 9 

   MS TOLANEY:  But I think the alternative position, which is 10 

       certainly one adopted by LBHI, that I am answering, is 11 

       if actually that second indicator that you're suggesting 12 

       and the debt is not there, so all you've got is they 13 

       can't be pari passu, you've then got two sets of 14 

       instruments that are in a loop with no indications as to 15 

       which between is junior and senior, and in that scenario 16 

       what we say at that point is, well, that's when you look 17 

       at what would have been intended commercially, and you 18 

       can look at the points in time at the notes because the 19 

       problem has arisen at that point and you can then look 20 

       at what the commercial structure would have been. 21 

           Now, I completely understand, and that's why I said 22 

       to your Lordship this is quite a -- it's a narrow point 23 

       in the sense that it only arises if your Lordship can't 24 

       get there completely on the text, and I fully anticipate 25 
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       that your Lordship would much prefer to get there on the 1 

       text, and if there is a textual analysis available then 2 

       that is absolutely right, and indeed it should be given 3 

       effect to.  But that's also why I started by putting the 4 

       argument in context that this is an argument that only 5 

       arises in a sense as between LBHI and myself when we're 6 

       both starting from the premise that the text doesn't 7 

       provide the answer. 8 

   MR JUSTICE MARCUS SMITH:  Yes.  In a sense everyone is 9 

       starting from that position, that the express wording 10 

       doesn't provide the answer, and one has got various 11 

       tools to seek to make good that deficiency. 12 

       Construction implication of terms, we've got the policy 13 

       arising out of the insolvency regime.  But all of them 14 

       have to apply in terms of correcting or supplementing 15 

       the wording on the debt instrument, and that's where 16 

       I think I have the difficulty, because I -- 17 

   MS TOLANEY:  I think probably my answer to that is, then -- 18 

       you see, as I said, we have very much approached this 19 

       from the notes, and what we say is the debt contemplates 20 

       future senior subordinated debt, ie liabilities that are 21 

       not expressed to be excluded liabilities, so that if one 22 

       implied into the notes a term that they're not expressed 23 

       to be junior, then one can correct the position via the 24 

       notes, not the debt.  So that's the way I would answer 25 
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       your Lordship's point.  I'm not sure I can take that 1 

       point any further. 2 

   MR JUSTICE MARCUS SMITH:  No, I understand the point, thank 3 

       you. 4 

   MS TOLANEY:  While I'm on a form in any event of contextual 5 

       analysis, can I talk about the point of how the tranches 6 

       of the debt rank between themselves. 7 

   MR JUSTICE MARCUS SMITH:  Yes. 8 

   MS TOLANEY:  What we suggest on that is that the 9 

       subordinated liabilities -- and this goes back to the 10 

       definition of all liabilities to the lender in respect 11 

       of the loan or each advance made under this agreement -- 12 

       we say that as between the three tranches, the 13 

       definition of "lender" causes no difficulty because the 14 

       lender is the same across all three tranches, and the 15 

       word "agreement" is not a separately defined term within 16 

       the subdebt.  If your Lordship has a look it's at E6/87. 17 

   MR JUSTICE MARCUS SMITH:  Yes. 18 

   MS TOLANEY:  So you've got the definition of "lender".  As 19 

       I showed your Lordship the lender is identified at 20 

       page 83.  "Agreement" is not defined separately.  So the 21 

       only issue is that the subordinated liabilities is said 22 

       to be liabilities to the lender in respect of advances 23 

       made under the word "this agreement", and if one 24 

       interpreted "this agreement" literally to mean this 25 
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       agreement concerning this tranche, then that would 1 

       present the issue, but what we say is that is, as 2 

       a matter of commercial common sense, when you're talking 3 

       about tranches of the same debt between the same parties 4 

       on materially identical terms issued for the same 5 

       purpose, and which Mr O'Grady himself accepted the 6 

       Lehman Group didn't treat as different, they didn't 7 

       differentiate between different tranches, they treated 8 

       it as one debt, and that's in his statement at 9 

       paragraph 51, we say then on a commercial construction 10 

       you can see why it is then you can say that the three 11 

       tranches rank pari passu between themselves, and that is 12 

       a matter of construction. 13 

           But the same reasoning doesn't apply in relation to 14 

       the notes because you can't, as I have said before, read 15 

       the language of the definition as encompassing the 16 

       liabilities under the notes. 17 

   MR JUSTICE MARCUS SMITH:  Do you draw it on the basis that 18 

       I think Mr Beltrami did, that the gloss that I must 19 

       apply is one that enables the circuity or the loop to be 20 

       broken by reference to identically worded contracts -- 21 

   MS TOLANEY:  I do. 22 

   MR JUSTICE MARCUS SMITH:  -- or do you go further and say 23 

       they have to be identically worded on the same date and 24 

       between the same parties? 25 
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   MS TOLANEY:  Same lender I am saying, I am placing emphasis 1 

       on the same lender. 2 

   MR JUSTICE MARCUS SMITH:  You say there has to be an 3 

       identity of lender? 4 

   MS TOLANEY:  Yes. 5 

   MR JUSTICE MARCUS SMITH:  And an identity of wording, or 6 

       just identity of lender? 7 

   MS TOLANEY:  An identify of lender on materially identical 8 

       terms.  I don't know if you have to have literally 9 

       identical, but substantively identical. 10 

   MR JUSTICE MARCUS SMITH:  Well, no, I think we can take 11 

       a de minimis approach.  What we're really asking is is 12 

       one focusing on the ranking provisions that have caused 13 

       the problem?  In other words, one might say where there 14 

       are agreements which all have the same ranking provision 15 

       viz they all result in their express reading in this 16 

       loop, that is the ambit of the adjustment that you 17 

       contend for? 18 

   MS TOLANEY:  Yes.  It is in the context of the -- what I'm 19 

       saying is -- 20 

   MR JUSTICE MARCUS SMITH:  In the context of these standard 21 

       forms. 22 

   MS TOLANEY:  Because of the standard forms -- 23 

   MR JUSTICE MARCUS SMITH:  I know there are differences in 24 

       the wording, but as far as I can tell there's no 25 
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       difference in the provision that caused the problem. 1 

   MS TOLANEY:  That's right.  But what I'm saying is you can 2 

       therefore treat three subjects as effectively the same 3 

       agreement, and that is a sensible commercial 4 

       construction. 5 

   MR JUSTICE MARCUS SMITH:  Yes, I see. 6 

   MS TOLANEY:  You can't interpret the definition of 7 

       subordinated liabilities by the same reasoning to 8 

       encompass the subnotes because you don't have the same 9 

       considerations, you have a very different instrument. 10 

   MR JUSTICE MARCUS SMITH:  How does that work, though, with 11 

       the E, tab 8 document, which is a year and four months 12 

       later?  And slightly different form of loan.  I mean, 13 

       I can see how you could say, look -- 14 

   MS TOLANEY:  It's just a further tranche, we say.  We say 15 

       it's a further tranche with the same lender, it's 16 

       materially identical, which is why I use that phrase -- 17 

   MR JUSTICE MARCUS SMITH:  No, no, I see.  But I mean I can 18 

       see -- because what you're doing is you're trying to 19 

       achieve the adjustment not by varying the definitions of 20 

       subordinated, senior and excluded liabilities.  You're 21 

       saying why don't you just gloss the meaning of agreement 22 

       and allow "agreement" to stretch to include both the 23 

       tab 6 and the tab 7 document.  You say, look, they're 24 

       pretty much in materially the same terms, agreed at the 25 
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       same time, all you're doing is saying for "agreement" 1 

       read the two agreements, both dated July and both in 2 

       similar terms, and what I'm pressing you on is that 3 

       I can see the attraction of that, but it does seem to me 4 

       harder when you've got a temporal gap to apply your 5 

       extended word agreement to the earlier agreements. 6 

   MS TOLANEY:  Except, my Lord, if I entered into a contract 7 

       to lend somebody £100 and I had a provision suggesting 8 

       that I might advance further sums in due course, the 9 

       very next day I advance another £100 and it's obvious 10 

       it's caught, but I advance a third £100 a year later; 11 

       it's still caught.  The temporal gap doesn't by 12 

       definition take it outside the scope of the same 13 

       argument.  So if my argument is that the tranches are 14 

       the same debt which were treated commercially as one 15 

       debt and there are effectively three drawdowns of one 16 

       debt, it doesn't matter that there's a temporal gap, 17 

       unless, unless -- and I accept this -- unless the third 18 

       one had somehow excluded itself or done something to 19 

       take it out of reach, but we say that it hasn't on the 20 

       face of the terms. 21 

           So the three tranches should be treated as three 22 

       tranches, and the only thing standing in my way on that 23 

       point is the use of the word -- I'm not changing the 24 

       word "agreement" in a sense, I'm just saying that 25 
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       "this agreement" doesn't literally have to be 1 

       interpreted in an unrealistic way of meaning this 2 

       particular piece of paper signed, the agreement is the 3 

       agreement to lend the facilities within the subdebt. 4 

   MR JUSTICE MARCUS SMITH:  Well, yes, I mean it may be that 5 

       one needs to put one's draftsman's hat on, but it seems 6 

       to me that one can quite easily read by way of 7 

       additional gloss that "agreement" actually means not the 8 

       capitalised "This Agreement" one finds on page 82, but 9 

       "this agreement" together with the identical agreement 10 

       materially made on the same date, and one simply says, 11 

       you know, "agreement" means "agreements", and alas they 12 

       missed out the "S". 13 

           It does seem to me a little harder to say that one 14 

       has got to stretch the definition of "agreement" to 15 

       something that hasn't happened yet which is not 16 

       happening until one gets to October 2005, and there, 17 

       instead of just inserting an "S" meaning agreements on 18 

       the same date, you've actually got to say oh well, it's 19 

       any future agreements as well, which is entered on 20 

       materially the same terms, as between the same party. 21 

       Now, that is putting an awful lot more into the gloss. 22 

   MS TOLANEY:  Well except, my Lord, if one stands back and 23 

       says it's not stretching, I think it's -- if one starts 24 

       with the term "stretching the agreement", then 25 
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       your Lordship is absolutely right.  But if one starts 1 

       with the concept that I give your Lordship that you take 2 

       different tranches on different dates and there's just 3 

       a temporal gap, then one looks at it from a slightly 4 

       different perspective. 5 

   MR JUSTICE MARCUS SMITH:  True, I can see that as 6 

       a construction of the later agreement because of course 7 

       you know the early agreements exist -- 8 

   MS TOLANEY:  Exactly. 9 

   MR JUSTICE MARCUS SMITH:  -- but it's rather harder to do it 10 

       for the early agreements and to read in what has not yet 11 

       happened. 12 

   MS TOLANEY:  Well, except though, my Lord, one could take it 13 

       on the basis that it encompasses facilities falling 14 

       within the subdebt, if I can -- I know I appreciate 15 

       that's a sort of umbrella term, but if you took it on 16 

       the basis of the example I gave you that there's an 17 

       agreement to lend further sums, I appreciate that has 18 

       a further future clause in it, but you say "I'm lending 19 

       £100 and any further sums", you could by the third 20 

       agreement, the third tranche, carve that out and say 21 

       it's not part of the first agreement. 22 

           So that could -- I suppose the point I'm 23 

       articulating is rather than saying you have to look at 24 

       the first one and see can it stretch, you could take the 25 
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       view that the first one could encompass any subsequent 1 

       material tranches unless the parties have for some 2 

       reason said, no, it's not part of this, and the reason 3 

       I say that is that if you've got -- just again standing 4 

       back commercially, your Lordship has accepted, and it's 5 

       not a difficult proposition to accept, that the first 6 

       two essentially you can read in the way that I'm 7 

       reading.  So then you're left with just what happens at 8 

       the time the third one is entered into. 9 

           At that point, the parties are entering into it, 10 

       materially identical terms and so on, in the knowledge 11 

       of the prior two, and so, because you've got that 12 

       knowledge and the assumption, commercial assumption, it 13 

       would be treated in the same way, the expectation would 14 

       be in my submission that if it was not to be, the 15 

       parties would say so in that agreement rather than you 16 

       being required at the start to limit yourself and/or 17 

       anticipate what might or might not fall within the 18 

       agreement. 19 

   MR JUSTICE MARCUS SMITH:  I'm not sure you are saying this, 20 

       but I can see that there might be scope, in later 21 

       agreements, for taking account of the early agreements 22 

       that have been reached.  So one would have as it were an 23 

       expanding definition of "agreement" so that you actually 24 

       got a different ranking provision according to when the 25 



99 

 

 

       later agreement is concluded. 1 

   MS TOLANEY:  Well, you could, but I think my point was 2 

       slightly different, which is that you just encompass the 3 

       three materially identical agreements into the wording 4 

       "this agreement" -- 5 

   MR JUSTICE MARCUS SMITH:  Yes, and for all of them. 6 

   MS TOLANEY:  I think your Lordship's point is that the 7 

       future "this agreement" can't anticipate agreements not 8 

       entered into. 9 

   MR JUSTICE MARCUS SMITH:  Yes. 10 

   MS TOLANEY:  And my point is if you actually analyse them as 11 

       tranches of the same subdebt, which is precisely how 12 

       they were commercially analysed, if they were not to 13 

       fall within the scope of this agreement, you would 14 

       expect the later one to say so in express terms absent 15 

       which it does. 16 

   MR JUSTICE MARCUS SMITH:  Yes, I see. 17 

   MS TOLANEY:  So I think I'm approaching it that you would 18 

       expect a carve-out later rather than an express 19 

       anticipation prior, and the reason I say that is because 20 

       if your Lordship accepts that the first two could be 21 

       treated without much quibble in the way that I'm 22 

       suggesting, then as I said, that then forms part of the 23 

       objective background to which the third is entered into, 24 

       and it's not hard then to see a working reasonable 25 
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       objective inference, that if, against that background, 1 

       the third was not to be treated in the same way as the 2 

       first two it would say so. 3 

   MR JUSTICE MARCUS SMITH:  Yes, I see. 4 

   MS TOLANEY:  My Lord, anyway, that's how we get to -- and we 5 

       say that's on a construction basis -- how we get to the 6 

       pari passu ranking inter se between the tranches of the 7 

       subdebt, and we say that that doesn't actually do 8 

       violence to the language, it's a Wood v Capita, 9 

       genuinely a Wood v Capita construction of looking at the 10 

       commercial reality of the matter, and it's certainly not 11 

       a concession therefore as it was presented I think at 12 

       times by LBHI. 13 

           Turning then, my Lord, to the commercial context. 14 

   MR JUSTICE MARCUS SMITH:  Yes. 15 

   MS TOLANEY:  And I appreciate that your Lordship obviously 16 

       has to first of all accept my submission that you can 17 

       look at the subnotes in order for this to come in in the 18 

       way that we have presented it, and I know that 19 

       your Lordship is familiar with the point, so I'm not 20 

       going to labour it.  It is simply this: that the 21 

       contemporaneous documents on their face record the 22 

       inclusion of a dividend stopper.  It was not a typical 23 

       dividend stopper because it required LBHI to ensure the 24 

       payments were being made and the solvency test of a PLC 25 
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       being met, and the reasoning is apparent of the 1 

       inclusion of that in the contracts, is apparent from the 2 

       contemporaneous documents in relation to the rating 3 

       discussion which is it was to make sure LBHI had skin in 4 

       the game, and Mr Katz's evidence that it would have been 5 

       commercially disastrous for that to have been triggered 6 

       was not in fact challenged. 7 

           I don't think that was a controversial point. 8 

           The emails, it was suggested -- and I won't take 9 

       time now, unless your Lordship wishes to be shown 10 

       them -- the emails, it was suggested that I only put one 11 

       of them to your Lordship in opening, obviously that was 12 

       a time constraint by way of example. 13 

   MR JUSTICE MARCUS SMITH:  Yes. 14 

   MS TOLANEY:  There are a number of emails in the context of 15 

       the rating agency discussion. 16 

   MR JUSTICE MARCUS SMITH:  These are all listed in your 17 

       appendix. 18 

   MS TOLANEY:  They are indeed.  And they show that type of 19 

       debate. 20 

   MR JUSTICE MARCUS SMITH:  Yes. 21 

   MS TOLANEY:  Obviously what your Lordship picks up from the 22 

       contractual documents, as you were shown in opening, is 23 

       the cashflow chain, or the chain of contractual funding, 24 

       and the insolvency test being triggered, which makes 25 
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       sense as to why it made commercial sense for the debts, 1 

       the subordinated liability, not to compete with each 2 

       other in any commercial way but for one that was 3 

       necessary to keep the group solvent to be prioritised. 4 

           And one also sees that then reflected in 2007 in the 5 

       restructuring, and the reflection is also to some extent 6 

       to be ascertained from Jackie Dolby's memo which we 7 

       address at the end of my note. 8 

           So we say that there is actually an objectively 9 

       ascertainable commercial position that supports the 10 

       ranking that we're suggesting, in contrast we would say 11 

       to the suggestion that it should all be pari passu, the 12 

       only argument for which seems to be that it's some form 13 

       of default, which we say doesn't actually work. 14 

           My Lord, I would like to say just something very 15 

       briefly before I finish -- I'm conscious of keeping to 16 

       the time today -- about Mr Katz's evidence -- 17 

   MR JUSTICE MARCUS SMITH:  Yes. 18 

   MS TOLANEY:  -- which was criticised by my learned friends, 19 

       and both in the speaking note and in the appendix his 20 

       evidence is addressed. 21 

           The essential point is that first and foremost 22 

       Deutsche Bank's case, as I've explained, rests upon 23 

       establishing, assuming your Lordship is with me, what 24 

       the parties would have intended. 25 
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           It's not suggested that the parties reach an express 1 

       agreement, because that's not the case that this is 2 

       directed towards, and so therefore it's not suggested 3 

       that there are agreements reflected in discussions 4 

       and/or express terms, and that's quite important. 5 

       That's the context. 6 

           Mr Katz's evidence was therefore to a quite limited 7 

       point which was was there genuinely this commercial 8 

       driver as to the dividend stopper that we suggest is 9 

       apparent from the documents.  And, as I said at the 10 

       beginning of my submissions today, if it's apparent from 11 

       the documents, one perhaps needs to go no further, but 12 

       in this case the parties have adduced evidence on 13 

       a number of debts. 14 

           We suggest, therefore, that Mr Katz's evidence, as 15 

       it came out, was entirely consistent with the documents, 16 

       both the agreements and the contemporaneous documents, 17 

       and that he was, contrary to any suggestion otherwise, 18 

       actually a very honest and frank witness.  He was 19 

       direct, his evidence was undoubtedly crisp, but he was 20 

       somebody who was not coached, not overly prepared for 21 

       this case in the sense that he had tailored his evidence 22 

       to answer obvious questions, and he doesn't work for 23 

       Deutsche Bank, he never has.  He was somebody who was 24 

       contemporaneously in the -- sorry, I beg your pardon, 25 
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       I'm told he worked for Deutsche Bank for six months, but 1 

       he does not work for Deutsche Bank now.  He doesn't have 2 

       a vested interest in this litigation.  He was in 3 

       a particular position at the time at which this 4 

       transaction happened that gave him a reason to be able 5 

       to speak to what the commercial drivers were, he was 6 

       a senior person in the structuring team itself -- in the 7 

       deal team and the structure of the ECAPS themselves. 8 

           Where he was criticised -- and it broke down to one 9 

       really quite narrow point -- was that it was said that 10 

       because there was no contemporaneous record of 11 

       discussions that he recollected in relation to how the 12 

       debts would rank, that your Lordship should therefore, 13 

       because there were no documents, not believe it.  And in 14 

       fact the term I think used was it's "recent invention", 15 

       etc, etc. 16 

           What I suggest to your Lordship is actually the 17 

       contrary, because your Lordship may well take the view 18 

       that the evidence of discussions was not sufficiently 19 

       clear that your Lordship could place much store in it, 20 

       but that's as far as one could go, because there's no 21 

       doubt that Mr Katz, who was I would submit to 22 

       your Lordship an honest witness, first of all said very 23 

       frankly -- he didn't try and suggest that there wouldn't 24 

       be documents.  What he said is there might well be 25 
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       documents, and there's no reason that discussions would 1 

       have been done just orally, but he did recollect -- but 2 

       there could have been. 3 

           He didn't try 14 years after the event to say to 4 

       your Lordship, "Gosh, I remember, I was sitting on 5 

       a particular place and I spoke to a specific person", 6 

       which would have been rather troubling if he had. 7 

           What he said was, "Look, this was a very unusual 8 

       transaction, so I do recollect there were discussions, 9 

       and it was obvious as to how this would rank". 10 

           Now, the fact that there are no emails recording 11 

       that specific discussion or decision may be for a number 12 

       of reasons, but if I might suggest two. 13 

           The first is you could see from the way he was 14 

       answering it that he thought it was pretty obvious that 15 

       you wouldn't have internal debts competing with each 16 

       other and triggering what he kept on repeating was 17 

       a commercially disastrous scenario.  And he was the head 18 

       of the team, he was obviously a fairly crisp individual. 19 

       It's quite possible that he had discussions and then 20 

       there was no debate because it wasn't controversial, and 21 

       that's to be contrasted with all the documents that I've 22 

       referred to on the rating agency point. 23 

           One can quite see that when they were dealing with 24 

       the rating agencies, the rating agencies were raising 25 
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       very specific concerns and what one sees is the internal 1 

       team debating how they would craft a written response to 2 

       the rating agencies and you see the memos going back and 3 

       forth with amended text.  That is a different category 4 

       of debate and one might say that that's one of the 5 

       reasons why you've got a lot of material on one type of 6 

       topic and nothing on the other. 7 

           The second possibility, which no one has really 8 

       I think engaged with, is that we know that there are 9 

       gaps in the documentary record, and that's one of the 10 

       reasons why your Lordship has to be quite careful 11 

       accepting a point that because there's no documents it 12 

       clearly can't have happened, because what we know is 13 

       that -- we have seen draft term sheets and this was put 14 

       to Mr Katz and the draft term-sheet contained square 15 

       brackets around the text points as he said, and it also 16 

       included ranking that placed the debt and the notes as 17 

       junior/senior that came out.  We don't then appear to 18 

       have what happened, as a matter of documentary record, 19 

       between that and the final stage. 20 

   MR JUSTICE MARCUS SMITH:  Yes. 21 

   MS TOLANEY:  What we get next is an offering circular and 22 

       then the terms.  And there must have been debate as to 23 

       what then happened because the draft doesn't end up in 24 

       that form, and we know that Allen & Overy were all over 25 
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       it and communicating, but none of that material has 1 

       appeared. 2 

           So what we can say clearly is that -- and perhaps 3 

       unsurprisingly given that it's a long time since these 4 

       events happened -- the documentary record is manifestly 5 

       incomplete and so to suggest therefore that there's 6 

       because there's not an email recording something that 7 

       the witness said was entirely obvious, he is not to be 8 

       believed, in my submission would be quite a dangerous 9 

       thing to do. 10 

   MR JUSTICE MARCUS SMITH:  Well, let me frame my issues with 11 

       Mr Katz's evidence. 12 

           The trouble with the giving of evidence after the 13 

       event, significantly after the event, is that points 14 

       that now appear very, very important were perhaps not so 15 

       important then, and quite clearly Mr Katz's evidence 16 

       was, speaking last week, that the dividend stopper was 17 

       commercially very significant in that if it was 18 

       triggered the commercial consequences were very 19 

       detrimental to Lehman Brothers; I understand that.  And 20 

       if his evidence had been simply that this probably would 21 

       have been a concern at the time, then I don't think one 22 

       can quibble very much with that.  My concern is that he 23 

       was really quite dogmatic in saying that the matter was 24 

       discussed, and when he said that I was quite keen to 25 
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       establish that there was no reason not to discuss this 1 

       material in emails as well as orally, and he quite 2 

       rightly said he couldn't remember the emails, but there 3 

       was no reason to confine discussions of this point to 4 

       oral conversations, which again makes perfect sense. 5 

           The trouble is when one gets to the documents one 6 

       gets a series of drafts which do not bear out Mr Katz's 7 

       concern, and I quite take your point that one gets 8 

       a jump to the wording that was ultimately adopted. 9 

   MS TOLANEY:  And which also removes the suggestion that one 10 

       would be junior, so there is that point on the face of 11 

       the documents. 12 

   MR JUSTICE MARCUS SMITH:  Indeed, but there's no -- one 13 

       would expect if this point was so critical to have 14 

       a much more violent reaction to the draft, and of course 15 

       I take the point that it might have been a junior person 16 

       taking it from whoever knows, he made that point, but 17 

       the fact is it went through at least two iterations, at 18 

       least one of which went under Mr Katz's nose, and maybe 19 

       the response has gone missing, but it does seem to me 20 

       not to sit comfortably with Mr Katz's evidence that 21 

       there is no violent scoring through of that particular 22 

       paragraph. 23 

           So my sense is he was a little bit too dogmatic on 24 

       his reconstruction of what went on. 25 
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   MS TOLANEY:  Can I come back on those points my Lord? 1 

   MR JUSTICE MARCUS SMITH:  That's why I'm raising it. 2 

   MS TOLANEY:  Thank you very much. 3 

           I think what he was dogmatic on was the catastrophic 4 

       effect if the dividend stopper had been triggered. 5 

       That's what he was really dogmatic on and that's what he 6 

       kept repeating and in fact as I say that wasn't actually 7 

       challenged, paragraph 16 of his evidence. 8 

           I don't think he was dogmatic on the other point. 9 

       I appreciate his style was rather as I said crisp, but 10 

       I don't think he was dogmatic on the ratings discussion. 11 

       What he said was that he recollected there had been 12 

       a discussion and that it was obvious, and in fact he was 13 

       almost suggesting why wouldn't you do it that way. 14 

           So I don't think he was suggesting to your Lordship 15 

       that there had been a whole series of discussions and he 16 

       was passionate about the rating points.  I think it was 17 

       that he was passionate about the dividend stopper not 18 

       being triggered and you can see that absolutely 19 

       reflected in the rating documents as to it being the 20 

       commercial driver and the importance of the dividend 21 

       stopper. 22 

           In relation to then -- so it seems to me I don't 23 

       think that's what he was dogmatic about.  What I can 24 

       see -- and this was your Lordship's third point -- was 25 
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       the fact that you would have expected to see him 1 

       striking out subordination language that was contrary to 2 

       the position he regarded as obvious, but what we can see 3 

       with the gap -- and that's why the gap is so material -- 4 

       is that it's not everybody's practice to strike out 5 

       documents and send it back.  There's a whole period that 6 

       is clearly missing from then on in the documents, and 7 

       what we do see is the language in -- it may be worth us 8 

       turning it up.  It's F1/300. 9 

   MR JUSTICE MARCUS SMITH:  Yes. 10 

   MS TOLANEY:  It's page 300, the language "the rights of the 11 

       holders are subordinated" and the subordinated debt is 12 

       the subdebt, so that would have put the subnotes in the 13 

       subdebt, and we see that come out, because that isn't 14 

       part of then the next document, which is at 352 of the 15 

       bundle, so you get the jump, and the relevant ... 16 

           So in fact what I would say is it is actually 17 

       consistent with his evidence that he wouldn't have 18 

       allowed that to carry on, but where there's a problem -- 19 

       and I accept this, but it's not just my problem in 20 

       a sense, because the material isn't just Mr Katz's 21 

       material that's missing, the whole period seems to have 22 

       been missing -- is that consistently with his evidence 23 

       that that wouldn't have been what was desirable, that 24 

       comes out, you're then left with the provisions that 25 
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       your Lordship has the pleasure of interpreting, but what 1 

       one can safely say is that actually his evidence wasn't 2 

       inconsistent. 3 

           Your Lordship is entitled to say, "I don't think 4 

       it's helpful because I can't find anything to support 5 

       it".  I accept that.  And, as I say, that's why there is 6 

       not an emphasis in any case in Deutsche Bank's case on 7 

       there being factual discussions. 8 

           Mr Katz's evidence was really going to the fact that 9 

       it would have been commercially sensible, but I think 10 

       that possibly is obvious from the documents themselves 11 

       in any event. 12 

   MR JUSTICE MARCUS SMITH:  Well, I'll obviously look again at 13 

       the whole run of materials including the ones referenced 14 

       in your appendix.  The only thing I will say is that 15 

       there was an email from Mr Katz indicating that he was 16 

       pretty happy with the terms of the A&O draft I think as 17 

       it then was which contained the version of the document 18 

       that was ultimately changed and so again one would not 19 

       have expected that if the dividend stopper had been of 20 

       such pressing concern.  But I entirely take your point: 21 

       all of the witnesses are entitled to a degree of 22 

       latitude when I don't have the entire contemporary 23 

       record before me. 24 

   MS TOLANEY:  My Lord, we're just checking one point -- 25 
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       I entirely hear your Lordship's point -- as to whether 1 

       it was in fact Mr Katz's email or somebody on his team. 2 

   MR JUSTICE MARCUS SMITH:  It may have been one of his 3 

       associates -- 4 

   MS TOLANEY:  I think that's right. 5 

   MR JUSTICE MARCUS SMITH:  -- but it certainly passed under 6 

       his nose. 7 

   MS TOLANEY:  I understand that, but it may be unfair to 8 

       Mr Katz -- 9 

   MR JUSTICE MARCUS SMITH:  There's a difference between him 10 

       writing it and him reading it, I understand. 11 

   MS TOLANEY:  There is indeed and one has to remember that he 12 

       was the head of a team, no doubt this was not the only 13 

       transaction going on.  I'm not suggesting that he didn't 14 

       pay attention because he plainly did, and that would be 15 

       unfair to him, but equally it may not be the case that 16 

       he can have control of every email, and similarly the 17 

       fact that the wording does actually come out is a fairly 18 

       consistent indicator with what he was saying to 19 

       your Lordship. 20 

   MR JUSTICE MARCUS SMITH:  Well, except there may be any 21 

       number of reasons why the wording changed, and that's 22 

       the problem. 23 

   MS TOLANEY:  Yes. 24 

   MR JUSTICE MARCUS SMITH:  What I think -- 25 
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   MS TOLANEY:  Of course.  If it had stayed in -- 1 

   MR JUSTICE MARCUS SMITH:  Had there been the sort of violent 2 

       reaction I'm postulating, then there's a gap, and then 3 

       the wording changes, then the inference follows rather 4 

       smoothly.  One doesn't have that.  One has got, 5 

       inconsistently with Mr Katz's recollection, no 6 

       indication of concern with this wording, and then one 7 

       gets the change, and so the inference that the concern 8 

       articulated by Mr Katz was causative of the change seems 9 

       to me in those circumstances to be weaker. 10 

   MS TOLANEY:  My Lord, I'm not positing an inference that 11 

       that was the cause of the change -- 12 

   MR JUSTICE MARCUS SMITH:  You're not, no. 13 

   MS TOLANEY:  -- what I'm saying is, I'm actually answering 14 

       the negative that what he was saying wasn't consistent, 15 

       because actually I'm challenging that because what I'm 16 

       saying is that in a sense one is applying now 17 

       a retrospective approach and saying there should have 18 

       been a violent reaction, and the first point is I'm not 19 

       sure that it's right that he would have had a violent 20 

       reaction, he didn't seem to be that type of individual 21 

       anyway, but -- 22 

   MR JUSTICE MARCUS SMITH:  No, it might have been quite 23 

       a stern reaction, put it that way. 24 

   MS TOLANEY:  As I say I think his great concern was over the 25 
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       triggering of the dividend stopper.  He obviously 1 

       regarded drafts, as he I think explained in some 2 

       evidence, you know, they came and went and he was 3 

       obviously somebody that -- you know, as we heard from 4 

       the Allen & Overy witnesses, precedents were being used 5 

       from different deals.  I can't imagine that having 6 

       a violent reaction to every badly drafted document would 7 

       be sustainable if actually so many things were coming 8 

       across his desk. 9 

           But the second point is that if one is not looking 10 

       for some expression of a violent reaction, which I think 11 

       would be unfair, because he never suggested that he had 12 

       one, all I'm saying is that if the language had stayed 13 

       in, which was entirely inconsistent with what he was 14 

       telling your Lordship, then I think it would be a better 15 

       point to say, well, he clearly can't have had that 16 

       concern at the time, but as a matter of fact, what we 17 

       see is an email comes from somebody junior, not him, 18 

       it's in a draft, it comes out, he had said to 19 

       your Lordship it's obvious that the ranking should be in 20 

       a particular way, and what was in a draft that wasn't 21 

       came out. 22 

           I think that's as high as one can put it, and that's 23 

       why I said I don't think your Lordship should be finding 24 

       that his evidence was in any way inconsistent with the 25 
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       documents.  I think it's entirely consistent, but 1 

       your Lordship is entitled to say that without better 2 

       particulars of discussions or evidence of them, there's 3 

       a limit to how far you can rely upon that, and I accept 4 

       that, but that's always been our position. 5 

   MR JUSTICE MARCUS SMITH:  Yes, thank you. 6 

   MS TOLANEY:  My Lord, I'm conscious of the time.  I have two 7 

       short points, I think.  Do you want me to finish them 8 

       now or would you like me to come back? 9 

   MR JUSTICE MARCUS SMITH:  I think given the burdens on the 10 

       shorthand writers, we had better break now -- 11 

   MR PHILLIPS:  My Lord, may I enquire how my learned friends 12 

       are getting on, because of course I'm conscious that 13 

       I speak at the end of the day and I'm sure I don't need 14 

       to -- 15 

   MR JUSTICE MARCUS SMITH:  I think Ms Tolaney said two short 16 

       points. 17 

   MS TOLANEY:  I have two short points and then Mr Fisher is 18 

       going to address your Lordship on discounting and try 19 

       and stay within the time that's been allocated to us. 20 

   MR PHILLIPS:  Sorry, could you help by indicating how long 21 

       he might take? 22 

   MS TOLANEY:  Well, I can't, because I'm not him.  I've said 23 

       that we're working to -- I think we had two and 24 

       a quarter hours, of course we're the only party so far 25 
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       that's not had any indulgence, so if we go a bit over 1 

       that this morning, or today, I hope that won't be 2 

       a problem, because we had an extra half hour today, but 3 

       as I understand it I think we're due to finish at 3.15 4 

       to 3.30, and I suspect that will happen. 5 

   MR PHILLIPS:  My learned friend should try and finish before 6 

       that.  My learned friend has had three and three quarter 7 

       hours out of 4 hours 30 on the timetable, and she says 8 

       she's had no indulgence, it's 1.15. 9 

   MR JUSTICE MARCUS SMITH:  I've given everyone as much 10 

       indulgence as I can.  We'll resume at 2.30, and we'll 11 

       see how we go.  I'm sure, Ms Tolaney, if your team can 12 

       assist in being shorter rather than longer you will, but 13 

       I don't want anyone cut off. 14 

   MS TOLANEY:  We will be as quick as we can. 15 

   MR PHILLIPS:  My Lord, I'm so sorry, you said 2.30? 16 

   MR JUSTICE MARCUS SMITH:  I said 2.30. 17 

   MR PHILLIPS:  Oh. 18 

   MR JUSTICE MARCUS SMITH:  It is quarter past now, I'm afraid 19 

       I have a meeting which I'm afraid I can't break. 20 

   MR PHILLIPS:  Oh, of course, understood. 21 

   MR JUSTICE MARCUS SMITH:  So we'll resume at 2.30. 22 

   (1.14 pm) 23 

                    (The luncheon adjournment) 24 

   (2.30 pm) 25 
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   MS TOLANEY:  My Lord, inevitably over lunch the two points 1 

       have become more than two, but I will be quick. 2 

           The first is just quickly that the email that you 3 

       mentioned in relation to Mr Katz isn't in fact copied to 4 

       him.  It's not a big point, but it's not in fact copied 5 

       to him. 6 

   MR JUSTICE MARCUS SMITH:  Thank you for the correction. 7 

   MS TOLANEY:  The reference to that is F1/251. 8 

           The second point is that we had a debate earlier in 9 

       the morning, my Lord, about starting with the subnote 10 

       and starting with the subdebt. 11 

   MR JUSTICE MARCUS SMITH:  Yes. 12 

   MS TOLANEY:  And your Lordship has my point that we don't 13 

       accept that one has to start with the subdebt, but each 14 

       instrument is to be construed on its own terms, and the 15 

       fact that they are circular almost reinforces that. 16 

           The second point in relation to that is that there 17 

       are two subpoints, one is that we suggest we don't do 18 

       violence to the language of the subdebt as a result of 19 

       our construction, and the third point is that the 20 

       subnotes' construction is informed by the ECAPS entered 21 

       into at around the same time. 22 

   MR JUSTICE MARCUS SMITH:  Yes, indeed. 23 

   MS TOLANEY:  Rather than go through examples of how that 24 

       works, over lunch we've just put it down on a piece of 25 
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       paper. 1 

   MR JUSTICE MARCUS SMITH:  Oh, thank you very much. 2 

   MS TOLANEY:  I know there's more paper, but I know that 3 

       equally Mr Phillips will not want me to go through it, 4 

       so I have done that really as a courtesy to him. 5 

   MR JUSTICE MARCUS SMITH:  Thank you, and it's much 6 

       appreciated by me.  (Handed). 7 

   MS TOLANEY:  I don't know if your Lordship wants to be taken 8 

       through it or if you're happy -- 9 

   MR JUSTICE MARCUS SMITH:  Well, Ms Tolaney you can take it 10 

       that I will be reading everything, either for the first 11 

       time or again, before I put pen to paper. 12 

   MS TOLANEY:  I'm grateful, my Lord.  I hope that's helpful. 13 

           The third point is that I said at the beginning of 14 

       the day that Mr Phillips hadn't set out what what his 15 

       implied term was, and the reason, just to explain that, 16 

       we had understood that is that the paragraph to which he 17 

       referred, paragraph 219, appears in the section dealing 18 

       with the ranking of the tranches of the subdebt as 19 

       opposed to the ranking between the two sets of 20 

       instruments. 21 

           Now, that may be our mistake, and there is 22 

       a paragraph then, 223, that may go wider, but he 23 

       referred to 219, and that is why we were left in the 24 

       belief that -- it's 219, that's the paragraph he 25 
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       referred to.  And if your Lordship looks at the 1 

       paragraph, it starts with "As a further alternative", so 2 

       this is why we had made the statement that we didn't 3 

       believe there had been a spelling out of the term, and 4 

       I may be wrong on that, but it wasn't something that was 5 

       said without reason. 6 

   MR JUSTICE MARCUS SMITH:  No, well, absolutely no criticism 7 

       intended, I think there was reference to it earlier on 8 

       as being the implied term, but given the amount of 9 

       paper, there's no criticism for your not remembering 10 

       that.  But anyway, that is their implied term. 11 

   MS TOLANEY:  The fourth point is in terms of just 12 

       housekeeping.  I have finished now on PLC ranking, 13 

       unless there is anything further I can address 14 

       your Lordship on? 15 

   MR JUSTICE MARCUS SMITH:  No, thank you very much, 16 

       Ms Tolaney, that's been helpful. 17 

   MS TOLANEY:  I had two corrections from yesterday I wanted 18 

       to make having looked at the transcript overnight. 19 

           At yesterday's transcript Day8/160, I was referring 20 

       to the 2 billion figure and making the point that it had 21 

       not been suggested that it was a face value figure, and 22 

       by that I had in mind -- and I think I said -- the 23 

       passage in LBHI's written opening which didn't reduce it 24 

       to face value. 25 
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           It was also a figure that was put in Judge Gropper's 1 

       report without that caveat. 2 

           I think in the transcript it may be read as me 3 

       suggesting that Mr Geraghty had also used that figure, 4 

       which in fact he had not in his witness statement, but 5 

       I put the point to.  Him, so I just wanted to clarify 6 

       that if I had implied Mr Geraghty also had used the 7 

       figure, he had not. 8 

   MR JUSTICE MARCUS SMITH:  I see, thank you. 9 

   MS TOLANEY:  The second thing is that in the note I handed 10 

       up yesterday at paragraph 9 on release, I think it's 11 

       paragraph 9. 12 

   MR JUSTICE MARCUS SMITH:  Yes. 13 

   MS TOLANEY:  It refers to each of those subsequent 14 

       agreements, and of course one of them was not 15 

       subsequent.  The STG was the only subsequent one, the 16 

       DBB was agreed shortly beforehand.  So that needed to be 17 

       corrected. 18 

           Then finally, my Lord, we received this morning 19 

       a note, which I don't know if your Lordship has seen, on 20 

       partial release. 21 

   MR JUSTICE MARCUS SMITH:  From Mr Fellows. 22 

   MS TOLANEY:  That's right. 23 

   MR JUSTICE MARCUS SMITH:  I have. 24 

   MS TOLANEY:  I myself have not had real time to look at it, 25 
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       although I'm grateful to Mr Phillips for sending it when 1 

       he did.  It appears that there is reliance on 2 

       a Northern Irish decision which I would like to have the 3 

       opportunity briefly to respond on, and so what I would 4 

       propose to do, rather than trying to take up time now, 5 

       is to put a short note, by that I mean very short note, 6 

       in to deal with the partial release point insofar as 7 

       I need to respond. 8 

   MR JUSTICE MARCUS SMITH:  Fair enough.  Why don't you see 9 

       how matters stand at the end of the afternoon. 10 

   MS TOLANEY:  Exactly. 11 

   MR JUSTICE MARCUS SMITH:  But if you still feel the need, as 12 

       I said yesterday you should have the opportunity. 13 

   MS TOLANEY:  Indeed.  And I will keep it very short, 14 

       I appreciate Mr Phillips' note itself is indeed short. 15 

   MR JUSTICE MARCUS SMITH:  No, that's understood.  Thank you 16 

       very much, Ms Tolaney. 17 

           Yes. 18 

                 Closing submissions by MR FISHER 19 

   MR FISHER:  My Lord, discounting.  My Lord, our detailed 20 

       submissions on this topic were set out in our written 21 

       opening at paragraphs 198 to 286, and it may be helpful, 22 

       my Lord, if you have that to hand.  It's bundle B, 23 

       tab 3, page 72 onwards. 24 

   MR JUSTICE MARCUS SMITH:  Thank you. 25 
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   MR FISHER:  My Lord, it may also help if we have 1 

       Mr Phillips' speaking note that he handed up on 2 

       discounting. 3 

   MR JUSTICE MARCUS SMITH:  Yes, that I have also. 4 

   MR FISHER:  My Lord, I have a lot of ground to try and cover 5 

       in a relatively short amount of time and what I propose 6 

       to do is to address five topics -- 7 

   MR JUSTICE MARCUS SMITH:  Yes. 8 

   MR FISHER:  -- relatively briefly, and in doing so try and 9 

       pick up on Mr Phillips' points which are made in his 10 

       note insofar as not already answered in our written 11 

       submissions. 12 

   MR JUSTICE MARCUS SMITH:  Yes, thank you. 13 

   MR FISHER:  But a large part of our answers to the points he 14 

       makes are already set out in our written opening. 15 

   MR JUSTICE MARCUS SMITH:  Yes. 16 

   MR FISHER:  My Lord, in terms of the five topics, I'm going 17 

       to deal with first regulatory context and acceleration. 18 

       Then I'm going to deal with briefly discounting and 19 

       insolvency generally.  Thirdly I'm going to talk about 20 

       the terms of the PLC subnotes, the construction and 21 

       implied terms that we're advocating to your Lordship. 22 

       Then I'm going to say something about non-provable 23 

       status of subdebt.  And finally I'm going to make a few 24 

       comments on proving for future interest on future debts, 25 
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       but that last topic is probably just going to be a few 1 

       comments at the end if I have time. 2 

           My Lord, before moving into the regulatory context, 3 

       there are just a few points of context that I'd like to 4 

       make in answer to what Mr Phillips said. 5 

           One of the points he tries to make at paragraph 8 of 6 

       his note is that this argument is very much an attempt 7 

       by Deutsche Bank to get a windfall, and, my Lord, we say 8 

       nothing could be further from the truth.  In fact, what 9 

       we are really dealing with here is a case where no one 10 

       could sensibly have thought that these notes would, in 11 

       these circumstances, be treated as outstanding future 12 

       debts subject to discounting in accordance with the 13 

       rules, and that's really the nub of the issue that sits 14 

       at the heart of the three different ways in which we try 15 

       to deal with this issue.  But it's meeting what we say 16 

       is a commercial absurdity, that we in fact have these 17 

       notes being treated as outstanding until 2036 18 

       notwithstanding the insolvency which has intervened. 19 

           And, my Lord, just by way of context, there are four 20 

       points I wanted to make. 21 

           My Lord, first, it is rare that an interest-bearing 22 

       commercial loan or lending instrument does not 23 

       accelerate on insolvency.  I won't say never, but it's 24 

       very, very rare if properly drafted.  And what I'm going 25 
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       to show my Lord is that there's absolutely nothing in 1 

       the regulatory context that suggests that this debt had 2 

       to remain a future debt once PLC entered insolvency 3 

       proceedings. 4 

           My Lord, the second point is that there have been 5 

       various references by Mr Phillips to the ECAPS being 6 

       issued as perpetual preferred securities.  Quite right. 7 

       But, my Lord, what he ignores is that there has been 8 

       a material change in circumstance.  The general partner 9 

       entered liquidation, and as a consequence the rights in 10 

       the underlying ECAPS have changed, but the current 11 

       holders of the ECAPS are entitled to a liquidation 12 

       distribution in accordance with the terms of the ECAPS. 13 

       Just for my Lord's note and to have it on the 14 

       transcript, clause 16.3 of the limited partnership 15 

       agreement at F1/498 provides for the issuer to be 16 

       dissolved and terminated and its assets distributed in 17 

       accordance with clause 16.5, on an order for the winding 18 

       up of the general partner, and under ECAPS clause 3, at 19 

       E10/165, the holders are now entitled to a payment of 20 

       the liquidation distribution. 21 

           So, my Lord, in terms of the symmetry that we had at 22 

       the outset, we have the ECAPS de facto accelerating, 23 

       current entitlement to what's left over, but apparently 24 

       the PLC subnotes are to continue to be treated as 25 
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       outstanding future debts not payable until 2036, and 1 

       then heavily discounted for the purpose of dividend. 2 

           Now, that's Mr Phillips' argument.  He says that's 3 

       right, that is a natural conclusion of the application 4 

       of the Insolvency Rules to this debt, and that the 5 

       arguments we're seeking to run are without any merit 6 

       because they're seeking to evade the inevitable. 7 

           But, my Lord, we say -- and this is why we start 8 

       with construction -- that to suggest that this debt was 9 

       intended by the parties to remain payable in 2036, 10 

       notwithstanding PLC's entry into a distributing 11 

       administration, is simply untenable when one looks at 12 

       the context and the words, and, my Lord, it's against 13 

       that background that I just want to say something about 14 

       the regulatory context. 15 

           So, my Lord, the first area is something which ought 16 

       not to be controversial but seems to be following 17 

       Mr Phillips' note, and that is that there's absolutely 18 

       nothing in the regulatory context that required the PLC 19 

       subnotes to be treated as future debts in insolvency. 20 

       There's no difficulty with accelerating regulated debt 21 

       in an insolvency, provided always that the subordination 22 

       is respected.  And, my Lord, there are three references 23 

       which I can give you just to assist in that regard. 24 

           My Lord, the first is that we know that other IPRU 25 
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       rules and standard forms specifically provided for 1 

       acceleration on an insolvency, and there's no difference 2 

       in regulatory purpose there, and, my Lord, the reference 3 

       is 241 of our skeleton, but just to show my Lord one 4 

       good example, we've heard discussion of standard form 5 5 

       which was applicable to former IMRO firms and we've 6 

       looked at that before.  If we could take it up again 7 

       it's at J2, tab 18, page 1010.  My Lord, we're dealing 8 

       here with events of default, and it's at the top of 9 

       page 6 that I just wanted to draw my Lord's attention 10 

       to: 11 

           "If an order is made or an effective resolution is 12 

       passed for the winding up of the borrower, the loan 13 

       shall forthwith become repayable." 14 

           Now, my Lord, it's also worth noting while we're 15 

       here, if we just turn to page 1013 one sees halfway down 16 

       the page a clause, condition 10, "Sole remedy", and the 17 

       language of that may be familiar to my Lord because it 18 

       mirrors some of the language we see in the subnotes 19 

       themselves, and my Lord can see that there's 20 

       a restriction on remedy but picking it up four lines 21 

       from the bottom: 22 

           "Provided always that the borrower shall not by the 23 

       institution of such proceedings become or be obliged to 24 

       pay any sums or sums sooner than the same would 25 
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       otherwise have been payable by pursuant to this 1 

       agreement." 2 

           So, my Lord, that language and the acceleration 3 

       clause live happily together in the same standard form, 4 

       and the reason for that is because the language in the 5 

       condition 10 is aimed at preserving the subordination, 6 

       and what it means is that, by "sooner" they mean it 7 

       can't be paid before the claims protected by the 8 

       subordination.  And, my Lord, we can see that point made 9 

       good if we just briefly turn to the second reference 10 

       I wanted to give you, which is the IPRU bank guidance 11 

       which was in force at the same time, and we refer to 12 

       this at paragraph 233 of our skeleton, but the document 13 

       is at J1, tab 9, 469. 14 

   MR JUSTICE MARCUS SMITH:  Yes. 15 

   MR FISHER:  My Lord can see on page 470 the heading 16 

       "V remedies" and one can see a description of the 17 

       remedies available to the subordinated creditor, and 18 

       it's actually (c) towards the bottom of the page I just 19 

       wanted to pick up on: 20 

           "An event of default should not accelerate the debt 21 

       in the sense of weakening the subordination provisions 22 

       or permitting repayment outside windings up." 23 

   MR JUSTICE MARCUS SMITH:  Yes. 24 

   MR FISHER:  My Lord, that's what it's trying to stop 25 
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       happening.  No problem at all with acceleration.  What 1 

       we're concerned about is avoiding the subordination 2 

       being undermined.  And, my Lord, we can see that -- the 3 

       third reference I was just going to give my Lord, as you 4 

       probably recall, is at the LBHI2 subnotes themselves E4, 5 

       page 59, we don't need to turn it up, but they did have 6 

       an acceleration provision on winding up.  They were 7 

       subject to GENPRU, but there's no material change there. 8 

           So there's no difficulty with acceleration in the 9 

       regulatory context. 10 

           .my Lord, I make those points simply because 11 

       Mr Phillips now at paragraph 38 of his note, page 20, 12 

       you can see here he says: 13 

           "Deutsche Bank deal at some length with the 14 

       regulatory background and stay silent as to 15 

       acceleration." 16 

           That's simply incorrect. 17 

           "IPRU-INV did in effect contain ..." 18 

           And "in effect" is important, underlined: 19 

           "... contain a prohibition on acceleration clause 20 

       unless and until a waiver was sought and explained." 21 

           And what he is effectively saying is that silence 22 

       means you couldn't have an acceleration clause. 23 

           My Lord, the simple answer to that is that the form 24 

       is silent, and if the form is adopted, the silence has 25 
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       to be filled by the usual interpretative exercise 1 

       including potentially implying a term.  And so there's 2 

       no difficulty in this context with an argument to say 3 

       that PLC subnotes de facto accelerated or that either on 4 

       a matter of construction or implication that they 5 

       accelerated upon an insolvency. 6 

   MR JUSTICE MARCUS SMITH:  Yes. 7 

   MR FISHER:  My Lord, the second point I was going to make 8 

       concerned discounting generally, and before we turn to 9 

       the actual terms of the notes, I just wanted to address 10 

       Park Air Services which my Lord I think has already been 11 

       referred to.  The point that we just want my Lord to 12 

       bear in mind is that rule 14.44 now deals with 13 

       discounting, but an equivalent rule has existed for 14 

       hundreds of years, and it has always provided for 15 

       discounting at 5%, and in light of the time I'm just 16 

       going to give my Lord the reference in Park Air.  It's 17 

       authorities 2, tab 55. 18 

           In fact, it may just help if we quickly turn it up, 19 

       my Lord. 20 

   MR JUSTICE MARCUS SMITH:  Yes, of course. 21 

   MR FISHER:  My Lord may or may not be familiar with the 22 

       case.  It's usually cited in relation to the question of 23 

       disclaimer.  One of the questions raised was when you 24 

       get damages following the disclaimer of a lease, how do 25 
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       you calculate those damages, and how do you take into 1 

       account the element of futurity, and one of the elements 2 

       raised in that context was, well, when you do that, do 3 

       you adopt the same future discounting mechanism that's 4 

       in the rules, the 5% rule, or do you in fact do 5 

       something different? 6 

           And the House of Lords say -- and this is a passage 7 

       I just want to take you to, my Lord -- they say: 8 

           "We have had disclaimer for hundreds of years, but 9 

       it does not apply and therefore we are free to adopt an 10 

       appropriate commercial discounting rate." 11 

           And my Lord can see this if we go to page 1037 of 12 

       the bundle. 13 

   MR JUSTICE MARCUS SMITH:  Yes. 14 

   MR FISHER:  And I may have to come back to this if time 15 

       permits at the end to deal with a point Mr Phillips 16 

       makes on the rules as they stood back then, but the 17 

       passage I just wanted to draw my Lord's attention to is 18 

       at letter F on page 1037: 19 

           "The 5% rate is a purely nominal rate which has 20 

       remained constant for more than 100 years during periods 21 

       of high and low interest rates alike and its application 22 

       would not yield a correct assessment of the amount of 23 

       the respondent's loss." 24 

           So what they do in fact, my Lord, if we just go 25 
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       above that to E, they say: 1 

           "The best evidence of the appropriate discount rate 2 

       is the yield on gilt-edged securities for an equivalent 3 

       term.  The judge found it to be 8.5% per annum.  He 4 

       applied different rates ..." 5 

           And they conclude that in fact the correct rate is 6 

       8.5%. 7 

           My Lord, I take you to at that just to make two 8 

       points. 9 

           When we look at the rival constructions in relation 10 

       to the PLC subnotes and which is the more likely, if 11 

       there are two available meanings on the language, the 12 

       consequence of the well-established notion of 13 

       discounting in an insolvency should be taken into 14 

       account.  One can't make a decision as to what the notes 15 

       mean without acknowledging that one construction would 16 

       inevitably in an insolvency, if the debt remains 17 

       a future debt, lead to discounting. 18 

           My Lord, the second point I make, which is relevant 19 

       to our case on provable/non-provable is that there's 20 

       absolutely nothing strange in the context of 21 

       an insolvency with a different discounting rate being 22 

       applied if rule 14.44 is inapplicable.  And we can see 23 

       that from Park Air, and the interest rate that we've 24 

       identified in our skeleton is effectively the equivalent 25 
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       we say of the approach adopted in Park Air. 1 

           So when you read Mr Phillips' note and he says we're 2 

       making this up as we go along in the context of 3 

       non-provable claims, we're certainly not.  We're 4 

       following the well-trodden path in Park Air as to how 5 

       you identify an appropriate commercial discounting rate 6 

       if you're outside the rules. 7 

   MR JUSTICE MARCUS SMITH:  But how do I in this case, if we 8 

       are outside the rules, identify the appropriate rate 9 

       now? 10 

   MR FISHER:  My Lord, we've set out in our skeleton why we 11 

       say that rate is the appropriate rate.  It's effectively 12 

       the swap rate. 13 

   MR JUSTICE MARCUS SMITH:  Right. 14 

   MR FISHER:  And we've set out in detail why we say it is 15 

       appropriate. 16 

           If my Lord is not satisfied based on that evidence 17 

       and that explanation, undoubtedly a direction can be 18 

       given and further evidence can be adduced in due course. 19 

       I think for these purposes what we're looking for 20 

       determination for from the court is the -- 21 

   MR JUSTICE MARCUS SMITH:  Is whether the rule applies. 22 

   MR FISHER:  -- question of principle and we may then have to 23 

       take further steps in due course. 24 

   MR JUSTICE MARCUS SMITH:  Yes.  It seems to me that it would 25 
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       be inappropriate, if I were to get to this question, to 1 

       determine the appropriate discount rate without 2 

       evidence. 3 

   MR FISHER:  As I say, my Lord, we quite understand that. 4 

   MR JUSTICE MARCUS SMITH:  Well, that's helpful. 5 

   MR FISHER:  My Lord, the third area where I wanted to 6 

       address my Lord on are the terms of the notes -- 7 

   MR JUSTICE MARCUS SMITH:  Yes. 8 

   MR FISHER:  -- against that context.  So if we can take up 9 

       bundle E, tab 9, page 132.  My Lord, what I want to do 10 

       is show my Lord the general structure and what we say 11 

       you can take from the language used.  And we say the 12 

       starting point for these purposes is condition 6, which 13 

       we find at page 132 of the bundle. 14 

           My Lord, I'm not sure anyone has as yet taken you 15 

       through this in detail. 16 

   MR JUSTICE MARCUS SMITH:  I haven't been referred to this 17 

       page at all. 18 

   MR FISHER:  Which is what I recollected.  There is obviously 19 

       quite a lot of complicated text.  My Lord, what I'm 20 

       going to have to try do is highlight the aspects that we 21 

       say are important for these purposes -- 22 

   MR JUSTICE MARCUS SMITH:  Yes. 23 

   MR FISHER:  -- and then I invite my Lord, in accordance with 24 

       our written submissions, to look at the detail in due 25 
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       course. 1 

           But, my Lord, we have a structure which provides for 2 

       redemption and purchase, and in A, B and C there are 3 

       three circumstances in which redemption may occur.  For 4 

       current purposes, it's A and C which are relevant. 5 

       Everyone agrees that B, which was redemption for tax 6 

       reasons, is inapplicable and irrelevant. 7 

           A, scheduled redemption, deals with the notes 8 

       effectively being repurchased and repaid at term.  So it 9 

       says the notes will be redeemed at their principal 10 

       amount on 30 March 2035 subject as provided always in 11 

       condition 3 and condition 7. 12 

           C, my Lord, is redemption at the option of the 13 

       issuer, and it effectively provides that the issuer is 14 

       entitled to redeem at an earlier date on or after 15 

       30 March 2010, and the relevance of the 2010 date, 16 

       my Lord, being that this was long-term regulated debt, 17 

       so it was more than five years after the issue of the 18 

       debt. 19 

   MR JUSTICE MARCUS SMITH:  Yes. 20 

   MR FISHER:  "... at a redemption price equal to 100% of 21 

       their principal amount plus accrued interest." 22 

   MR JUSTICE MARCUS SMITH:  Yes. 23 

   MR FISHER:  Then D, no other redemption: 24 

           "The issuer shall not entitled to redeem the notes 25 
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       otherwise than as provided in paragraphs A to C." 1 

           So we have three routes to redemption, and we also 2 

       have in E purchase, but that's not relevant for our 3 

       purposes. 4 

           But what we have is express language saying that you 5 

       will either be, for these purposes, in A or C. 6 

   MR JUSTICE MARCUS SMITH:  Yes. 7 

   MR FISHER:  And you can't do it any other way.  And that's 8 

       the structure. 9 

           My Lord, if I can then just flag for you G over the 10 

       page, FSA provisions: 11 

           "Notwithstanding anything to the contrary in these 12 

       conditions, no repayment, prepayment or purchase of the 13 

       notes made by issue in whole or in part pursuant to 14 

       conditions B, C or E before the maturity date unless the 15 

       issuer should have obtained the prior written consent of 16 

       the FSA to be pre-payment of purchase, if such consent 17 

       is then required under the financial rules." 18 

           And, my Lord, it's that final language there that we 19 

       rely on just to meet a point made by Mr Phillips in his 20 

       note. 21 

           I just also ask my Lord to highlight in the first 22 

       line "no repayment, prepayment or purchase". 23 

           So repayment and prepayment are effectively being 24 

       treated as synonymous with redemption here.  We have 25 
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       purchase, which was under 6D, but in the first line no 1 

       repayment, prepayment pursuant to 6B, C or E, so it's 2 

       being treated -- redemption at the option of the issuer 3 

       is being treated as a form of repayment or prepayment in 4 

       these circumstances. 5 

           But, my Lord, sorry, just to focus on the last two 6 

       lines, Mr Phillips said, well, the difficulty with this 7 

       is that you can't have the FSA consent in these 8 

       circumstances, and we haven't got FSA consent. 9 

           But the point, my Lord, we say is that no one is 10 

       suggesting that FSA consent would be required for 11 

       a repayment in an insolvency, and when, my Lord, we look 12 

       at if such consent is required under the financial 13 

       rules, there's absolutely nothing in the financial rules 14 

       which requires the FSA's consent for the purpose of 15 

       making a dividend payment in insolvency. 16 

           Mr Phillips makes that point, that we say it's a bad 17 

       one, and actually in his note you will see he concedes 18 

       that no one would suggest that the FSA's consent was 19 

       required for the payment of a dividend in an insolvency 20 

       process.  So we say there's no problem with 6G in these 21 

       circumstances, and the question then is how do we work 22 

       as a matter of construction in circumstances where the 23 

       issuer has entered into insolvency. 24 

           My Lord, if we look at condition 9, which is the 25 
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       other relevant provision for these purposes, events of 1 

       default and enforcement, condition 9A provides for the 2 

       ability for noteholders to enforce non-payment of 3 

       principal or interest due by instituting insolvency 4 

       proceedings.  That must carry with it the ability to 5 

       prove in that insolvency, and that point is accepted by 6 

       LBHI in their own position paper at paragraph 45.2, 7 

       A10/198 to 199 in the context of the LBHI2 subnotes. 8 

           Then condition 9B concerns enforcement of 9 

       obligations other than non-payment.  I just ask my Lord 10 

       to look at proviso to 9B, which is in the same form that 11 

       we saw in the standard form 5, aimed at ensuring that 12 

       subordination is respected, not preventing acceleration. 13 

       We can see that just above C, my Lord: 14 

           "Provided however ..." 15 

   MR JUSTICE MARCUS SMITH:  Yes.  But what you can't do 16 

       without implication is identify an event of default. 17 

       You need your acceleration provision in order to make 9 18 

       run. 19 

   MR FISHER:  Well, my Lord, what we need, I accept, is either 20 

       to construe that what has happened satisfies 6C such 21 

       that there has been already redemption at the option of 22 

       the issuer, or I need an implied term that accelerates 23 

       the notes in an insolvency. 24 

   MR JUSTICE MARCUS SMITH:  Yes, and -- I mean, I quite take 25 
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       your point that acceleration provisions are normal.  For 1 

       the sake of argument I am prepared to proceed on that 2 

       basis for now.  But there's no necessity to have an 3 

       acceleration provision.  Isn't that simply an example of 4 

       a bad bargain? 5 

   MR FISHER:  Well -- 6 

   MR JUSTICE MARCUS SMITH:  What compels me to imply such 7 

       a term? 8 

   MR FISHER:  Well, my Lord, we say that it is necessary to 9 

       make it work against the commercial background or so 10 

       obvious that one satisfies the Marks & Spencers test. 11 

   MR JUSTICE MARCUS SMITH:  I see. 12 

   MR FISHER:  My Lord, the reason for that is that one can see 13 

       from the language used in 6, 6A and 6C, combined with 14 

       the language of 6D, which says there can only be 15 

       redemption in either A or B or C, that in circumstances 16 

       where the issuer is trying now to make a payment through 17 

       the process of a dividend on a proof, that one has to 18 

       construe the conditions such that that process is either 19 

       in A or C; alternatively you have to imply a term for 20 

       acceleration. 21 

           And the reason, my Lord, we say that that's 22 

       necessary is it is otherwise a commercial nonsense in 23 

       circumstances where the language of 6A, C and D makes it 24 

       clear that it was never contemplated that one would have 25 
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       a current attempt to pay now at anything other than full 1 

       face value. 2 

           And my Lord can see that from the language of 6C, 3 

       and here I really am just focusing on the language of 4 

       the document, because 6C makes it clear that it has 5 

       always been open to the issuer to redeem these notes. 6 

   MR JUSTICE MARCUS SMITH:  Yes. 7 

   MR FISHER:  But if it does so, it has to do so at full face 8 

       value and accrued interest. 9 

   MR JUSTICE MARCUS SMITH:  And on notice. 10 

   MR FISHER:  And on notice, my Lord, I accept that. 11 

   MR JUSTICE MARCUS SMITH:  None of which it has done. 12 

   MR FISHER:  Well, and, my Lord, we do address that and we 13 

       say one can construe what has been done by the 14 

       administrators by the sending out of the notice, 15 

       inviting the making of proofs, as the giving of notice 16 

       for the purpose of that clause. 17 

   MR JUSTICE MARCUS SMITH:  Well, one might say that, but 18 

       couldn't one equally say that 6C is on its face dealing 19 

       with a situation where there's solvency and not 20 

       insolvency, because what they're saying is that whilst 21 

       the issuer may redeem early, the redemption can only be 22 

       at one price, it can't be partial. 23 

   MR FISHER:  My Lord, yes, one could.  And my submission is 24 

       we're in circumstances where the language used has more 25 
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       than one available meaning. 1 

   MR JUSTICE MARCUS SMITH:  Yes.  Okay. 2 

   MR FISHER:  We've seen the reference in 6G to 3 

       repayment/prepayment, and we're in a document which has 4 

       structured the repayment of obligations as either at 5 

       term with interest in the intervening period or 6 

       immediately but at full face value.  And my Lord has to 7 

       make this document work in the context of an insolvency. 8 

           Those are the circumstances we're now in, and the 9 

       question is how does the document react to it? 10 

   MR JUSTICE MARCUS SMITH:  Yes. 11 

   MR FISHER:  Can we interpret the language in a way which 12 

       responds sensibly in accordance with what the parties 13 

       would have intended assessed objectively, based on the 14 

       background, and if the language doesn't work and there's 15 

       a gap, can we identify an appropriate implied term. 16 

   MR JUSTICE MARCUS SMITH:  Yes. 17 

   MR FISHER:  And I hear what my Lord says about saying, well, 18 

       6C, let's look at that, it looks as if it was intended 19 

       to deal with the circumstances where the issuer was 20 

       solvent and was seeking to make a voluntary payment. 21 

       But we only have a binary choice between A and C in the 22 

       document, either it's at term or now at full face value. 23 

           So the question is is it an available meaning of the 24 

       language used, and we've set out in our skeleton why we 25 
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       say it is, and, if so, taking into account all of the 1 

       background circumstances, the consequences of 2 

       discounting, can one interpret what's happened as being 3 

       in C rather than A?  And, my Lord, we say taking that 4 

       into account, it's much more likely that what the 5 

       parties intended in this sort of scenario is that one 6 

       was in C rather than A. 7 

           Because, if you have -- and let's take the example 8 

       of a solvent liquidation -- a solvent voluntary 9 

       liquidation.  So the issuer takes all the money in, and 10 

       then, in those circumstances, it has issued the notes 11 

       and then it says actually for whatever reason -- tax or 12 

       whatever -- we think that having a voluntary 13 

       liquidation, a solvent voluntary liquidation, an MVL, is 14 

       appropriate.  Is it actually open to the issuer in those 15 

       circumstances to say, yes, we can pay these notes back, 16 

       on a discounted basis, by reference to the 2036 maturity 17 

       and hand the rest of the cash over to the shareholders, 18 

       is that really what the scheme of this document is 19 

       anticipating?  Or is in fact that sort of payment 20 

       process one which falls within the scope of 6C?  And if 21 

       it doesn't, and if my Lord says well I just can't 22 

       construe the language to either mean that, I don't think 23 

       it can satisfy the conditions in 6C, and we have set out 24 

       in the skeleton how we say we think you could do it -- 25 
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   MR JUSTICE MARCUS SMITH:  Yes. 1 

   MR FISHER:  -- then one comes to the question of, well, I've 2 

       finished construing the documents, and I can't identify 3 

       an appropriate route, can I imply a term?  Is it 4 

       necessary, in these circumstances, to make it work, is 5 

       it so obvious that the parties would have reacted "Yes, 6 

       of course". 7 

           Now, we say the answer is yes to both of those. 8 

   MR JUSTICE MARCUS SMITH:  But to be clear the order in which 9 

       you're submitting to me in terms of your points is first 10 

       of all I can achieve the end you're contending for by 11 

       construing clause 6C.  If I can't do that, then you 12 

       submit that I can, through business necessity, or 13 

       business absurdity, imply an acceleration clause. 14 

   MR FISHER:  Yes. 15 

   MR JUSTICE MARCUS SMITH:  And that's your as it were 16 

       alternative case. 17 

   MR FISHER:  That's right. 18 

   MR JUSTICE MARCUS SMITH:  You get home on both -- 19 

   MR FISHER:  Yes. 20 

   MR JUSTICE MARCUS SMITH:  -- but you prefer 6C. 21 

   MR FISHER:  Well. I prefer -- 22 

   MR JUSTICE MARCUS SMITH:  You're neutral. 23 

   MR FISHER:  -- the result which leads to them being treated 24 

       as if they are now payable at full face value. 25 
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   MR JUSTICE MARCUS SMITH:  Entirely fair. 1 

   MR FISHER:  And I have a third route as well which is the 2 

       paragraph 74 ex parte James argument. 3 

   MR JUSTICE MARCUS SMITH:  Yes, I understand. 4 

   MR FISHER:  But my Lord is quite right that in terms of the 5 

       hierarchy or the logical ordering, one has to start with 6 

       can one read the terms to mean that, is that an 7 

       available meaning, if it is an available meaning, in the 8 

       light of all the circumstances, which is the most 9 

       commercial of the two. 10 

   MR JUSTICE MARCUS SMITH:  Because I mean simply logically if 11 

       I'm with you on construction of 6C, then the business 12 

       case for the implied term vanishes. 13 

   MR FISHER:  Yes, my lord.  And I do hang my case on -- so 14 

       it's the language of 6, and A, C and D, which drives, if 15 

       I have to call on the implication, the implied term, 16 

       because one then has an insolvency where one is trying 17 

       to pay now, through the process of dividend, and what 18 

       would the parties have thought in those circumstances? 19 

       And we just say it's obvious, particularly, my Lord, 20 

       when we take into account the point that we made at the 21 

       start relating to the position under the underlying 22 

       ECAPS at this stage.  They've collapsed to the point of 23 

       they have a liquidation distribution entitlement.  Is it 24 

       really credible to say that PLC subnotes were intended 25 
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       to remain long-dated, future debts, subject to 1 

       discounting at the statutory 5% rate?  And we just say 2 

       it's implausible when you look at the language of the 3 

       documents to say that that is what these parties would 4 

       have intended, with all that follows from it. 5 

           My Lord, we follow through the detail of that in the 6 

       skeleton argument, and in my submission we meet the 7 

       points made by Mr Phillips in his note in terms of 8 

       whether there has been a notice or not, and I make my 9 

       case as set out there. 10 

           In the light of the time I just want now to say 11 

       something about the provable/non-provable question. 12 

   MR JUSTICE MARCUS SMITH:  Yes, thank you. 13 

   MR FISHER:  My Lord, the reason I want to spend quite a bit 14 

       of the limited time I have on this is because we 15 

       maintain that Mr Phillips is not engaging with our 16 

       argument here and that, despite the forceful way in 17 

       which he's put his submissions, in fact there is a very 18 

       important point underlying our submissions here which in 19 

       fact is answered as a matter of logic and based on what 20 

       Lord Neuberger says in Waterfall I in our favour.  And 21 

       my Lord understands, from the questions we had earlier, 22 

       that what we are saying is that if it is non-provable, 23 

       then the discounting rule doesn't apply, and we have the 24 

       alternative discounting route. 25 
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   MR JUSTICE MARCUS SMITH:  Yes. 1 

   MR FISHER:  My Lord, the point is relatively short, but it's 2 

       this.  We say that logically, if you adopt a method of 3 

       subordination that requires that you can only be paid 4 

       after all provable debts have been paid, and after all 5 

       statutory interest has been paid, and other non-provable 6 

       claims, you necessarily recategorise yourself from 7 

       provable to non-provable, and it's not simply a question 8 

       of timing, as Mr Phillips says.  It's not a late payment 9 

       of a provable debt. 10 

           What your contract has done is to push the liability 11 

       down the waterfall in a manner that takes it out of the 12 

       category of provable debts, and because you can't get to 13 

       statutory interest until you've paid or reserved for 14 

       provable debts, you have to sit below them.  And you 15 

       can't pay your reserve for this type of deeply 16 

       subordinated debt, because you don't know how much 17 

       you'll end up paying on it until you've paid the other 18 

       debts.  And you can't partially pay a provable debt and 19 

       still have paid statutory interest, because you have to 20 

       follow through the layers of the waterfall.  It just 21 

       doesn't work as a matter of logic. 22 

           Now, my Lord, there is no case on this.  Mr Phillips 23 

       said, well there was an amusing comment from 24 

       Lord Neuberger -- 25 



146 

 

 

   MR JUSTICE MARCUS SMITH:  Well, what we have, I think -- 1 

       it's the point that Mr Beltrami told me I didn't need to 2 

       bother with in the context of his argument, but it is 3 

       the process of reasoning that we see in Mr Justice 4 

       David Richards, the Lewison segment in the Court of 5 

       Appeal, and Lord Neuberger's analysis in the Supreme 6 

       Court that I need to consider here in terms of what 7 

       exactly has been said about provable/non-provable in 8 

       this context. 9 

   MR FISHER:  Yes, and that's what I want to take my Lord to. 10 

       In fact I say the answer comes from Lord Neuberger's 11 

       speech.  When you look at the logic of it, you 12 

       necessarily get to where I say you get to. 13 

           Mr Phillips spent some time talking about Nortel, he 14 

       said that that is the answer and the end of it, of his 15 

       note.  In fact all it does is frame what the issue is. 16 

       I won't go to it, but Nortel, my Lord will probably 17 

       remember, was a question of at what point does 18 

       a contingent liability qualify as a provable liability, 19 

       and in that context the phrase "paradigm example" was 20 

       used of a contract because it was a pre-existing legal 21 

       relationship, an obligation incurred, from which the 22 

       contingent liability came. 23 

           So in that context, one understands why a contract 24 

       is the paradigm example.  But what this case is about is 25 
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       the next step, which is if you start with a contract 1 

       that would otherwise be provable, but you include 2 

       subordination provisions that push you out as a matter 3 

       of logic from competing with provable debts, where do 4 

       you sit on the waterfall? 5 

           So, my Lord, it's really only Waterfall I that we 6 

       say that you need to look at, and can I just take you 7 

       briefly to that.  It's at authorities 6, tab 148. 8 

   MR JUSTICE MARCUS SMITH:  Are you sure about 148? 9 

   MR FISHER:  No, my Lord, I'm sorry, it's a bad reference. 10 

   MR JUSTICE MARCUS SMITH:  146, I think. 11 

   MR FISHER:  146.  My Lord, at paragraph 17 of 12 

       Lord Neuberger's speech at page 3599 of the bundle, he 13 

       sets out the infamous Nortel waterfall, and it's 14 

       a waterfall that we're now all familiar with.  He does 15 

       make the point at D that it wasn't intended to be 16 

       treated as: 17 

           "... some sort of quasi-statutory statement of 18 

       immutable legal principle and it would have been better 19 

       if I had said so at the time." 20 

           But that is the starting point. 21 

   MR JUSTICE MARCUS SMITH:  Yes. 22 

   MR FISHER:  And one has at 5 unsecured provable debts; 23 

       6, statutory interest; 7, non-provable liabilities and 24 

       then shareholders, and as we've had the discussion over 25 
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       the last few weeks, you can try and subdivide as well 1 

       through the process of subordination, provided you're 2 

       moving down, not up, this waterfall. 3 

   MR JUSTICE MARCUS SMITH:  Yes. 4 

   MR FISHER:  Now, my Lord, the key passages for our purposes 5 

       are if we pick it up at paragraph 64, page 3609, and 6 

       Lord Neuberger is dealing here with his conclusion as to 7 

       the priorities in that case, and if we just pick it up 8 

       at letter H: 9 

           "As to the two categories over which LBHI2 claims 10 

       priority, the only difference between non-provable 11 

       liabilities and statutory interest in the present 12 

       connection is statutory interest is specifically 13 

       provided for in the 1986 legislation whereas 14 

       non-provable liabilities are not.  However, they are 15 

       both categories of liabilities which have to be met 16 

       after paying out proofs in full and before any balance 17 

       can properly be used for another purpose, ie paid over 18 

       to the members or rendered subject to a liquidation.  It 19 

       would therefore be surprising if they were treated 20 

       differently for the purposes of provisions such as 21 

       clause 5.2A." 22 

           And I emphasise the penultimate sentence there, 23 

       which is before any balance can properly be used for 24 

       another purpose, you have to have paid out the proofs in 25 
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       full. 1 

           Then at 65: 2 

           "Even if contrary to my conclusion in 56 above 3 

       statutory interest were not payable or owing by will 4 

       I by, then because non-provable liabilities rank ahead 5 

       of the subordinated debt I would nonetheless have 6 

       concluded that statutory interest should rank ahead of 7 

       the subordinated debt." 8 

           Then this passage my Lord: 9 

           "It would not in my view be legally possible for the 10 

       subordinated debt to rank ahead of statutory interest 11 

       but behind non-provable liabilities.  The legislative 12 

       provisions is interpreted and argued as extended by 13 

       judges make it clear that statutory interest must be 14 

       paid off before non-provable liabilities ..." 15 

           I would accept it can be reserved for as well, my 16 

       Lord, but the point being made is you have to deal with 17 

       one layer before you move to the next. 18 

           "... and the terms of the loan agreements as 19 

       contractual documents cannot vary the order in which 20 

       statutory interest and non-provable liabilities are 21 

       payable in accordance with the waterfall unless all 22 

       those who would thereby be prejudiced have agreed and 23 

       there is no public policy reason giving effect to the 24 

       variation." 25 
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           My Lord, there are various other passages I think 1 

       Mr Phillips took you to in opening, but the key passages 2 

       for our purposes are then on to 70 and 72. 3 

           Mr Phillips took you to 70 in opening, but if we can 4 

       just look at the three together, he's expressing his 5 

       conclusions: 6 

           "It therefore follows that in my view it would not 7 

       be open to LBHI2 to lodge a proof in respect of the 8 

       subordinated debt until the non-provable liabilities 9 

       have been paid in full, or at least until it is clear 10 

       that after meeting that proof in full and paying 11 

       statutory interest due on it, the non-provable 12 

       liabilities could be met in full." 13 

           That's effectively the reserving point. 14 

           "As soon as that has happened, there would ..." 15 

           Then this phrase, my Lord: 16 

           " ... subject to what I say in the next paragraph, 17 

       be nothing to stop LBHI2 lodging a late proof." 18 

           And then we have a key passage: 19 

           "On the face of it at any rate it seems a little 20 

       strange that a proof can be or has to be lodged for 21 

       a debt which ranks after statutory interest which can 22 

       only be paid out of a surplus and non-provable 23 

       liabilities.  It may be the proper analysis is that 24 

       subordinated debt is a non-provable debt which ranks 25 
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       after all other non-provable liabilities.  It is 1 

       unnecessary to decide that point and, as it was not 2 

       argued, I say no more about it." 3 

           Then, my Lord, just note at the end of 72, much is 4 

       made by Mr Phillips regarding what he says is the ratio 5 

       and the order made, but look at the end of 72: 6 

           "Assuming that they can prove ..." 7 

           And the decision made by the Supreme Court was to 8 

       uphold the order, and, yes, it's correct the language 9 

       said they could lodge a late proof, but it was expressly 10 

       caveated by that language in 70 and 72 because of the 11 

       concern he voiced at 71.  And, my Lord, he says he 12 

       hasn't been addressed in argument on it, and that's 13 

       true, he wasn't, but what we're relying on is the logic 14 

       of what he is saying, in particular 64 and 65 -- 15 

   MR JUSTICE MARCUS SMITH:  He's obviously not deciding. 16 

   MR FISHER:  No, my Lord. 17 

   MR JUSTICE MARCUS SMITH:  So you're saying this is a point 18 

       that's open to me to reach a view on. 19 

   MR FISHER:  Yes, my Lord. 20 

   MR JUSTICE MARCUS SMITH:  Yes. 21 

   MR FISHER:  That's it.  But what I am saying, my Lord, also 22 

       is it's not an open field where we have no guidance.  It 23 

       hasn't been decided, but we do have the analysis of 24 

       Lord Neuberger and in particular what is said at 64 and 25 
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       65 regarding the ability to do these things and the 1 

       requirement to pay the higher level on the waterfall 2 

       before you move to the next level. 3 

           Now, in many cases, it just doesn't matter, and it 4 

       didn't matter in LBIE, because it didn't have to be 5 

       decided.  But my Lord knows why we say it matters here, 6 

       and it's open. 7 

           Now, Mr Phillips refers to a case in his note called 8 

       Primeo, which we do address in our skeleton argument. 9 

       I was going to give my Lord the reference -- 10 

   MR JUSTICE MARCUS SMITH:  Yes, thank you. 11 

   MR FISHER:  -- which is paragraph 258, and Mr Phillips tries 12 

       to draw an analogy with postponed debts.  One just needs 13 

       to be a little bit careful about both what I have said, 14 

       what he is saying about what I have said and what the 15 

       right position is, because under our legislative scheme 16 

       postponed debts are recognised in the statute, and they 17 

       sit after statutory interest but before non-provable 18 

       debts, and they're provided for in the rules.  And that 19 

       works, you can call them a special type of provable 20 

       claim, postponed debt, you can say that you are a debt 21 

       which is capable of being proved, and you're entitled to 22 

       statutory interest notwithstanding the fact that you sit 23 

       after statutory interest to others, because that's what 24 

       the statute and the rules say, that you're a special 25 
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       category, you're a postponed debt; the waterfall has got 1 

       a place for you. 2 

           It doesn't help to say that shows you can have 3 

       a provable date which is paid late, in the sense that 4 

       Mr Phillips wants to say you can.  You can't push to one 5 

       side a provable debt, pay all the others, pay statutory 6 

       interest, pay other non-provables, work out what you've 7 

       got left and then pay a bit on the provable debt you've 8 

       pushed to one side.  It just isn't possible, and that is 9 

       why Lord Neuberger raised his concern about it. 10 

           And mindful of the time, the only thing I ask 11 

       your Lordship to bear in mind in Primeo is what we say 12 

       in the skeleton, which is there was Privy Council 13 

       decision where it had been agreed that the claims they 14 

       were dealing with were provable and so Mr Justice Coley 15 

       didn't have to deal with the question which is now 16 

       before my Lord. 17 

   MR JUSTICE MARCUS SMITH:  Going back to the non-statutory 18 

       waterfall in paragraph 17 on page 3599 of the case, 19 

       let's try and test this.  Let's suppose we have what is 20 

       on the face of it an unsecured provable debt in clause 5 21 

       but it contains a subordination provision that 22 

       subordinates it to others things.  Now, we can have 23 

       subordination provisions in all shapes and sizes. 24 

   MR FISHER:  Quite right, my Lord. 25 
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   MR JUSTICE MARCUS SMITH:  But although it would be 1 

       extraordinarily odd, do you say it is impossible for 2 

       a creditor to subordinate his debt to below 8, to below 3 

       the equity? 4 

   MR FISHER:  Well, my Lord, it depends -- 5 

   MR JUSTICE MARCUS SMITH:  A contradiction in terms you say. 6 

   MR FISHER:  I do, my Lord, and it does very much depend on 7 

       what the terms of the subordination are. 8 

   MR JUSTICE MARCUS SMITH:  No, I quite understand that, but 9 

       I can see a logical difficulty in that if one defines 10 

       the equity in what is left after everything's been paid, 11 

       it is actually very difficult to have a subordination 12 

       that goes as far down as below the equity. 13 

   MR FISHER:  Yes, my Lord. 14 

   MR JUSTICE MARCUS SMITH:  I can see that.  So let's think of 15 

       a little less draconian provision and have something 16 

       that subordinates the unsecured provable debt to below 17 

       the first tier of preference shares. 18 

   MR FISHER:  Yes, my Lord. 19 

   MR JUSTICE MARCUS SMITH:  Now, let's suppose that is done in 20 

       explicit language so that essentially number 5 ranks 21 

       somewhere within the category of 8 in terms of how the 22 

       subordination provision works.  What is the effect of 23 

       that provision?  Do you say that it renders the debt 24 

       simply an unprovable debt, or, as I understand 25 
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       Mr Phillips to say, does it simply mean that although 1 

       the default is that you rank at 5, because of the 2 

       subordination provision you are actually a provable debt 3 

       ranking at 8? 4 

   MR FISHER:  Well, my Lord, I'm not -- I think I understand 5 

       where my Lord is going with this to test it.  My Lord, 6 

       I think our position is that although you talk -- you 7 

       started off, my Lord, I think by saying, well, if you 8 

       have a provable debt that subordinates, take the word 9 

       "provable" out -- 10 

   MR JUSTICE MARCUS SMITH:  Well, one has to debate about 11 

       provable, yes. 12 

   MR FISHER:  -- then what we're creating as a liability. 13 

   MR JUSTICE MARCUS SMITH:  Yes. 14 

   MR FISHER:  In theory we're trying to create a liability. 15 

       But we're trying to create a liability that in fact 16 

       doesn't fit in anywhere on this waterfall, it's not 17 

       a liability at all as a matter of -- it's sitting 18 

       somewhere, type of equity, below the equity, but it's -- 19 

       I think the difficulty I have with my Lord's example is 20 

       there are many things we can do with the contract, but 21 

       some of them may actually be impossible to do 22 

       effectively as a matter of contract, and the abstract 23 

       proposition that one can create a form of entitlement 24 

       that sits so far down the waterfall but is still 25 
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       a liability of the type that we would recognise as some 1 

       sort of contractual liability, it begs the question of 2 

       how you're doing it and whether you can do it at all. 3 

           My proposition is simply that if you -- and I don't 4 

       think I need to go further than this for these purposes, 5 

       though, my Lord -- is that by doing what you have done 6 

       and acquiring the payment of the tiers above you, you 7 

       cannot continue to sit in 5 even if it's delayed or 8 

       otherwise.  And if you go too far down, you may have 9 

       created some sort of instrument that is no instrument 10 

       whatsoever and doesn't work. 11 

   MR JUSTICE MARCUS SMITH:  I see.  I think what you're saying 12 

       is actually that the form of ranking that we saw that 13 

       Mr Beltrami took you through where one has an allocation 14 

       of ranking that is defined by reference to preference 15 

       shares.  I think what you're saying is that it is 16 

       legally possible to push your debts down to imminently 17 

       above preference shares but that it is legally not 18 

       possible to push it down any further. 19 

   MR FISHER:  I think my answer to that, my Lord, is yes, 20 

       and -- 21 

   MR JUSTICE MARCUS SMITH:  I wanted to be clear what you were 22 

       submitting. 23 

   MR FISHER:  -- one can quantify -- one can use undoubtedly 24 

       the technique of quantifying the contractual liability 25 
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       by reference to the entitlement of what someone would 1 

       get were they a preference shareholder, and our point is 2 

       that if you push the way that you quantify the 3 

       entitlement to a level where you sit below statutory 4 

       interest, provable debts and other non-provable 5 

       liabilities, you necessarily drag yourself out of being 6 

       provable. 7 

   MR JUSTICE MARCUS SMITH:  Yes, I see. 8 

   MR FISHER:  And you may go too far and create something that 9 

       is a nonsense. 10 

   MR JUSTICE MARCUS SMITH:  If I may, to make sure I've 11 

       understood your submissions right, I think what you're 12 

       saying is two things.  First of all, that if one has got 13 

       something which would but for the subordination 14 

       provision fall within 5 as an unsecured provable debt, 15 

       then if there is a subordination provision pushing it 16 

       further down, that may be a legal nonsense and therefore 17 

       not possible, but even if it is possible and not a legal 18 

       nonsense, it loses the label "provable" and becomes an 19 

       unprovable debt.  Is that a fair encapsulation? 20 

   MR FISHER:  My Lord, I think it is.  I'm just looking at the 21 

       transcript. 22 

   MR JUSTICE MARCUS SMITH:  Have a read. 23 

   MR FISHER:  My Lord, I think it is.  I'm sure I'll be told 24 

       in my remaining 10 minutes if we have any caveats to 25 
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       that. 1 

           But I think the two points, as my Lord is saying -- 2 

       and for my purposes I really -- I focus on what I need 3 

       to satisfy here. 4 

   MR JUSTICE MARCUS SMITH:  Yes, the second point is one that 5 

       matters to you. 6 

   MR FISHER:  That's right.  The difficulty with the first is 7 

       just one is creating an abstract hypothetical that's 8 

       very difficult to answer with any complete -- 9 

   MR JUSTICE MARCUS SMITH:  We've touched upon 1, which is the 10 

       pushing debt down to below equity, which even I can see 11 

       must have difficulties with it, and you're saying, and 12 

       I understand there's no need to hypothesise further, 13 

       what matters for you is the question of whether if one 14 

       is subordinating in a different way, the label 15 

       "provable" continues to attach or doesn't, and you say 16 

       it doesn't. 17 

   MR FISHER:  Yes, and I think, my Lord, the first one, 18 

       I don't accept one can necessarily do it, but I'm not 19 

       saying that you can't. 20 

   MR JUSTICE MARCUS SMITH:  Yes, but it doesn't matter for 21 

       your case. 22 

   MR FISHER:  It doesn't matter for my purposes. 23 

   MR JUSTICE MARCUS SMITH:  Yes, no, I understand. 24 

   MR FISHER:  My Lord, I think I can move now to the third 25 
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       area, which is proving for future interests on a future 1 

       debt. 2 

   MR JUSTICE MARCUS SMITH:  Yes. 3 

   MR FISHER:  My Lord, in the light of the time available 4 

       I just need to make three short points on this. 5 

           My Lord, we've set our position out at length in the 6 

       written opening and I'm not going to repeat that, but 7 

       having read Mr Phillips' submissions there are three 8 

       points. 9 

           What is the purpose of statutory interest?  My Lord, 10 

       it's to compensate you for the delay, in the payment of 11 

       the dividend, between the notional commencement date and 12 

       the date the dividend is actually paid. 13 

           So the insolvency works by a single reference point, 14 

       a single date, which notionally there is a realisation 15 

       of all assets and a notional distribution on the same 16 

       day, but we recognise that doesn't happen, and, 17 

       therefore, if there's enough funds, we pay statutory 18 

       interest to compensate you for, say, the two or 19 

       three-year delay between that date and getting it. 20 

           My Lord, it isn't anything to do with future 21 

       interest on a contractual right to future interest, and, 22 

       my Lord, we illustrate that with one example in our 23 

       submissions, thinking of a future debt, and the holder 24 

       of a future debt, one who does in fact have 25 
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       a contractual right to interest and the other who simply 1 

       is entitled to a future debt, and it's a point made at 2 

       paragraph 265 of our skeleton.  And, my Lord, I would 3 

       ask my Lord when you look at the submissions to bear 4 

       that in mind because a lot of what is being said leads 5 

       to the conclusion that there is no difference at all 6 

       between one and the other and in fact a valuable bundle 7 

       of contractual rights to have interest on a future debt 8 

       simply does not get recognised in an insolvency. 9 

           My Lord, it's for that reason that we focused on 10 

       Browne v Wingrove and said look at what happened before 11 

       the 1986 rules, and I've given my Lord the references in 12 

       the opening submissions, but what was said there was 13 

       that that can't possibly be fair, you can't be 14 

       discounted and not get compensation for the interest 15 

       that would have been payable to you for the future 16 

       period, and they had in broad terms a mechanism which 17 

       set the two off, if a future debt was discounted, but 18 

       you got the discount back to recognise the fact that you 19 

       had an interest entitlement.  And in many cases, 20 

       creditors just accepted the two would meet, although in 21 

       theory there was a difference between them. 22 

           And, my Lord, that wasn't just a 19th Century case, 23 

       it remained good all the way up until 1986. 24 

           My Lord, the simple question that we ask my Lord to 25 
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       answer -- and we've set the submissions out in the 1 

       skeleton -- is a question of construction, both rule 14 2 

       and 23 and what is meant by bearing interest.  My Lord, 3 

       just again to get it on the transcript, the point turns 4 

       on the meaning of the phrase "bear interest".  We say it 5 

       means accruing on approved debt that has fallen due. 6 

       It's an exclusionary rule, and it only applies to 7 

       a proved debt that bears interest in that sense, and it 8 

       simply doesn't exclude the right to prove for future 9 

       interest on a future debt which was as explained in 10 

       Brown v Wingrove and remained a provable claim up until 11 

       1986, we say still is. 12 

           Now, we have set out in the submissions why it is 13 

       that we say that that is a right answer and also that 14 

       the language can bear that meaning.  But it is simply 15 

       a point of construction, and I have little to add, other 16 

       than one point which related to what is said about 17 

       Park Air. 18 

           Mr Phillips takes a point against me in his note to 19 

       say Mr Fisher can't be right about this because in the 20 

       old rule which came into force in 1986 did have 21 

       a provision which provided for a rebate of the discount, 22 

       if there was a surplus, and he says that must mean that 23 

       effectively that was your compensation for the lost 24 

       interest.  My Lord, we simply say that whilst it's 25 
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       a nice way to try to get round it, it doesn't work. 1 

           Lord Millett does suggest in the context of a rule 2 

       he says is very poorly drafted, perhaps that's what's 3 

       happening.  But what my Lord should bear in mind is that 4 

       at that time the judgments rate was 15%.  Not 8%, 15. 5 

       And the discounting has remained 5% all the way through. 6 

       Section 189 of the Act makes very clear that all 7 

       creditors are entitled to statutory interest, including 8 

       those who have future debts, and you can't discriminate 9 

       against them. 10 

           So that rule cannot have effectively removed from 11 

       the future creditor its entitlement to future interests 12 

       if it had it in any event.  And all that we really have 13 

       is a passage from Lord Millett saying, "Well, this rule 14 

       is very poorly drafted", and it doesn't do what it 15 

       should do, and there's nothing more to it than that, we 16 

       say. 17 

           My Lord, if I could just have a moment, I think I've 18 

       finished, but I will just check. 19 

   MR JUSTICE MARCUS SMITH:  Of course.  (Pause) 20 

   MR FISHER:  I think the point being made to me, I think 21 

       fairly, in response to the points that my Lord made is 22 

       it is quite important to understand what type of 23 

       subordination one is dealing with, and that's an 24 

       entirely fair point it seems to me because you can have 25 
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       something which is provable but quantified as 1 

       a preference share.  The quantification is zero, but 2 

       it's still provable unless there's going to be a return. 3 

       But if you have a contingent form of subordination that 4 

       does push you down, it may well be that you end up with 5 

       something which is non-provable. 6 

           So the PLC subnotes, non-provable because of the 7 

       type of subordination mechanism used; the LBHI2 8 

       subnotes, still provable quantified at zero, and it does 9 

       depend on how the subordination operates as to whether 10 

       you are pushing yourself down, or remaining provable but 11 

       quantified by a particular mechanism with a different 12 

       reference point. 13 

   MR JUSTICE MARCUS SMITH:  Yes, that is going straight back 14 

       into the Lewison Supreme Court David Richards 15 

       controversy, isn't it? 16 

   MR FISHER:  Yes, that's right. 17 

           I think, my Lord, whilst there's much more I would 18 

       like to say, I think in fairness I have covered what 19 

       I need to say unless my Lord has any particular 20 

       questions, and I'm well aware that Mr Phillips is owed 21 

       some time in reply. 22 

   MR JUSTICE MARCUS SMITH:  No, thank you very much, 23 

       Mr Fisher, that was very helpful.  I have asked all of 24 

       my questions in the course of your helpful submissions, 25 
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       thank you. 1 

           Mr Phillips. 2 

   MR PHILLIPS:  My learned friend Mr Arden has a minute, he 3 

       says.  Before my learned friend Mr Arden takes his 4 

       minute, may I just enquire if the transcript writers 5 

       will be comfortable going until I'm allowed, because I'm 6 

       just looking at the time, they haven't had a break, and 7 

       I am very conscious because I have an eye-line, 8 

       sight-line. 9 

   MR JUSTICE MARCUS SMITH:  Well, I think you've raised an 10 

       opportune time for taking a break.  Shall we have 11 

       Mr Arden's minute after the break and then Mr Phillips 12 

       you; is that the appropriate order? 13 

   MR PHILLIPS:  Yes, absolutely. 14 

   MR JUSTICE MARCUS SMITH:  And I'm very conscious that you 15 

       will certainly get your three-quarters of an hour, even 16 

       if we have to sit beyond 4.15.  If you need a little 17 

       more, then there may be a little more, but there comes 18 

       a point when diminishing returns set in. 19 

   MR PHILLIPS:  Absolutely, my Lord, I'm acutely conscious of 20 

       what I need to do. 21 

   MR JUSTICE MARCUS SMITH:  I'm grateful.  Thank you.  Five 22 

       minutes. 23 

   (3.38 pm) 24 

                         (A short break) 25 
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   (3.46 pm) 1 

                 Closing submissions by MR ARDEN 2 

   MR ARDEN:  My Lord, in my one minute I was going to draw 3 

       your Lordship's attention to a document which is now to 4 

       be found in trial bundle B, at tab 9.  My Lord, it's 5 

       a closing note on behalf of the joint administrators of 6 

       LBHI2, and it simply draws your Lordship's attention to 7 

       three points that occurred to us at the end of the 8 

       parties' openings and at the end of the evidence which 9 

       could usefully be clarified and clarified in an 10 

       uncontroversial way, and that is what that document 11 

       tries to do. 12 

           My Lord, the document was sent to your Lordship on 13 

       Monday and also circulated to the parties on the same 14 

       day, and the purpose of doing that was to give the other 15 

       parties the opportunity if they wanted to to address 16 

       anything in the note with which they didn't agree. 17 

           My Lord, happily no one's thought it necessary to do 18 

       that.  It does seem to be an uncontroversial note, and 19 

       in view of the time I wasn't going to take your Lordship 20 

       to it, if your Lordship is content with that course, 21 

       just mention it, and leave it at that and let my learned 22 

       friend Mr Phillips off the leash. 23 

           But I'm in your Lordship's hands.  It's a short way 24 

       of making short closing submissions, but we thought that 25 
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       might be the best course this afternoon. 1 

   MR JUSTICE MARCUS SMITH:  No, thank you very much.  I'm much 2 

       obliged. 3 

           Mr Phillips. 4 

               Submissions in reply by MR PHILLIPS 5 

   MR PHILLIPS:  My Lord, I think I'm let off the leash, it 6 

       reminds me of Julius Caesar, let slip the dogs of war 7 

       and all the rest of it. 8 

           My Lord, we've received a total of 187 pages of 9 

       closing notes from my learned friends since yesterday 10 

       morning.  We're not complaining, we're big boys.  My 11 

       wife would probably say I'm a bit too big, but there we 12 

       go. 13 

           What a forensic exercise would demonstrate is that 14 

       there are a lot of new points, and what your Lordship 15 

       would see from a forensic exercise is that when one 16 

       argument hits the buffers, they come up with a new 17 

       argument, and that's been going on throughout, as I'm 18 

       sure your Lordship appreciates. 19 

           My Lord, the answer to all of this LT2 subordinated 20 

       debt is that it all proves behind the same seniors.  It 21 

       is all debts other than the pari passu and the junior 22 

       debt, and they therefore rank pari passu.  One implied 23 

       term in the subdebt forms will make this work and the 24 

       rest follows as a matter of language. 25 
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           As for your Lordship's suggestion, if I might, that 1 

       the definition of liabilities relates to present and 2 

       past, but not to future, there are two problems we can 3 

       see with that.  The first is that it's inconsistent with 4 

       the regulatory regime because the regulatory capital 5 

       will not be subordinated then to all other creditors. 6 

       So it would not be subordinated to some unsubordinated 7 

       creditors in the future, and that seems to be -- 8 

   MR JUSTICE MARCUS SMITH:  Yes, because if you define 9 

       liabilities in that way, that would be true of both 10 

       unsubordinated and subordinated future liabilities -- 11 

   MR PHILLIPS:  Precisely. 12 

   MR JUSTICE MARCUS SMITH:  -- so you might lose your tier if 13 

       you incurred liabilities that were not appropriately 14 

       subordinated. 15 

   MR PHILLIPS:  Precisely.  And, my Lord, we've stress tested 16 

       a number of possibilities, and that's the answer to that 17 

       one. 18 

           The other thing of course is that the subordinated 19 

       debt facilities are revolving facilities and it would 20 

       raise all sorts of difficult questions about future 21 

       advances, but I don't really want to go into that any 22 

       further than that, just to say to your Lordship that 23 

       that isn't, we think, a solution. 24 

           Can I just pick up one point.  I can't remember who 25 
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       made this point, but it was suggested that the notes 1 

       were not regulated capital.  In fact the FSA thought so, 2 

       the waiver forms identify LBIE, the regulated entity, as 3 

       the relevant firm, and the applications are made by PLC 4 

       for regulated capital in LBIE.  That's the way it 5 

       worked, and you can see that from F5/907 and F2/778, 6 

       which I've got out but I won't take up time showing 7 

       your Lordship. 8 

           So, my Lord, in time-honoured tradition now in this 9 

       case, may I hand up -- I'm afraid it's nowhere near as 10 

       much paper as my learned friends are able to hand up at 11 

       a very short time.  If I can hand something up, what I'm 12 

       going to try and do -- in fact what I want to do is 13 

       I want to do the ranking issue, and I'll tell what you 14 

       your Lordship has got, if I may, as we go through. 15 

   MR JUSTICE MARCUS SMITH:  Yes, of course. 16 

   MR PHILLIPS:  The first I would like your Lordship to pick 17 

       up is a document that just says "Reply closing", 18 

       curiously named, but that's the foibles of me putting 19 

       titles on things, and it starts "Our reply in relation 20 

       to PLC's construction ..." 21 

   MR JUSTICE MARCUS SMITH:  Yes, I have that. 22 

   MR PHILLIPS:  Because the construction points can all neatly 23 

       be done in the context of part 1 and part 2. 24 

           So our reply in relation to PLC's construction at 25 
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       LBHI2 part 1 and 2 follows a common thread.  In outline, 1 

       the argument is as follows. 2 

           The cases starting with Maxwell up to Waterfall show 3 

       that the core of subordination lies in the 4 

       identification of who the relevant senior creditors are, 5 

       and, therefore, the time at which the relevant 6 

       subordinated creditor can prove, and that is 7 

       fundamental.  In every case, they are proving after the 8 

       senior creditors. 9 

           The defined term "Senior Creditors" is the key to 10 

       subordination provision in the LBHI2 subnotes and the 11 

       words "to the effect that your rights are subordinated 12 

       in right of payment to those senior creditors", 13 

       your Lordship knows the active words, and my learned 14 

       friend Mr Beltrami said in both part 1 and part 2 that 15 

       it does not tell you who is in the class, and he said 16 

       the words don't define the class, and that the class was 17 

       in effect not fixed, and that is wrong. 18 

           Subordination to the senior creditors is the 19 

       starting point and the dominant concept.  Either there 20 

       is no further mechanism at all, and I refer to Maxwell, 21 

       because they didn't need a mechanism as such, or there 22 

       are various mechanisms to show how the senior creditors 23 

       subordinate, in other words how they become the senior 24 

       creditors.  They are not a floating class, they are 25 
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       fixed and certain. 1 

           The solvency condition is not, as my learned friend 2 

       Mr Beltrami suggests, the dominant provision or the 3 

       starting point.  That misstates the law of subordination 4 

       and is as heretical -- as he said yesterday, my points 5 

       were about rectification, and I'll show that shortly, 6 

       but it's key. 7 

           It's key to part 1 because the proper analytical 8 

       starting point is to identify who the senior creditors 9 

       are by analysing the structure, not to go straight to 10 

       the solvency condition, which doesn't help anyway and, 11 

       I'll be pointing out to your Lordship, does something 12 

       different.  It's actually part and parcel of when you 13 

       can repay this regulatory capital: you have to satisfy 14 

       the solvency condition, you have to satisfy the 100% or 15 

       120% of the regulatory capital requirements and you have 16 

       to be solvent, and we'll see the debts point in that 17 

       context. 18 

           Anyway, it is key to part 2 because, again, the 19 

       proper starting point is to identify who the senior 20 

       creditors are; there is no solvency condition in part 2. 21 

       It has gone.  The introduction in its stead of the 22 

       payability condition does not objectively speaking alter 23 

       who the senior creditors are, and we'll explain why. 24 

           Senior creditors is the dominant concept, and the 25 
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       class of senior creditors does not and cannot change the 1 

       definition.  The definition remains unchanged. 2 

           Can I first look then at the solvency condition.  My 3 

       learned friend Mr Beltrami's analysis focused, as in 4 

       opening, on the solvency condition, distancing himself, 5 

       as in opening, from the different wording analysis which 6 

       was advanced in his position paper and his skeleton, 7 

       and, as I've indicated to your Lordship, he fails to 8 

       acknowledge what the solvency condition is for, but he 9 

       arrived where he arrived because of two errors in 10 

       relation to the law of subordination which I will now 11 

       take quickly. 12 

           First, he said, and I'm quoting: 13 

           If there is a contractual subordination the 14 

       pari passu rule is disapplied as against the debt to 15 

       which you are subordinated." 16 

           I won't give your Lordship the references, they're 17 

       in the note. 18 

           We say that's plainly wrong.  You can never agree by 19 

       contract to disapply a rule in the Insolvency Rules. 20 

       The clearest example of this is the wrinkle in the 21 

       contingent debt analysis of Lord Justice Lewison.  If 22 

       you treat the subordination to senior creditors as 23 

       implemented by contingent debt mechanism, the risk is 24 

       precisely that the pari passu principle will operate 25 
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       notwithstanding the terms of the subordination. 1 

           Second, your Lordship will recall disagreement on 2 

       Lord Justice Lewison.  My learned friend Mr Beltrami 3 

       told us that he laboured the Lord Justice Lewison point 4 

       to support his argument that the solvency condition 5 

       itself is how the subordination was achieved and that it 6 

       was the right starting point, and your Lordship will 7 

       recollect he took your Lordship through Waterfall I, he 8 

       concluded by saying that what he was trying to focus on 9 

       was not what the Insolvency Act consequences are but 10 

       what the solvency condition is and the method to make 11 

       subordination effective, and that is a key 12 

       misconception. 13 

           Agreeing to defer your proof under Lewison 14 

       category 3 or treating conditionality as a contingent 15 

       debt under category 2 are not Insolvency Act 16 

       consequences, they are the means by which subordination 17 

       is given effect, and that was what was in play, and 18 

       your Lordship will recall that all three courts agreed 19 

       on the relative ranking of subdebt, statutory interest 20 

       and non-provables and your Lordship has just had a look 21 

       at the waterfall, the 1 to 8 non-statutory waterfall. 22 

           These two legal errors set up the suggestion that 23 

       condition 3A is not really informative, and I'm quoting: 24 

           "The definition requires work to be done." 25 
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           The work to be done we say is achieved through the 1 

       solvency condition, which is making the solvency 2 

       condition do something it isn't there to do.  And we 3 

       say, no, it doesn't.  The definition is where you start. 4 

       The category of senior liabilities is in fact the one 5 

       constant.  It's the one constant, my Lord, we've seen it 6 

       through every subordinated instrument we've looked at. 7 

       The subordinated creditor is always positioned by 8 

       reference to the senior creditors, in every instrument, 9 

       it's always: I rank below, you rank below, the senior 10 

       creditors. 11 

           I adopted my learned friend's words: they are the 12 

       constant reference point or benchmark subordinated 13 

       creditors calibrate themselves against.  They are the 14 

       ones to whom have agreed to subordinate your rights. 15 

       You don't, in my learned friend's words, discover who 16 

       your senior creditors are by applying the solvency 17 

       condition.  You start with the defined term.  And that 18 

       is clear from the EU directives.  My learned friend 19 

       Mr Beltrami took your Lordship to the directive, 20 

       Article 64.3, again we're not turning it up, but the key 21 

       point is that subordinated debt has to be subordinated 22 

       behind all the creditors of the debtor.  Establishing 23 

       who they are, who the senior creditors are, and being 24 

       subordinated behind them, is what EU law requires, it's 25 
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       the analytical starting place because it's what EU law 1 

       dictates, and the directives are in fact a point against 2 

       my learned friend and fundamental to our case and how 3 

       subordination works. 4 

           The subordination condition analysis starts in the 5 

       wrong place and it doesn't work and I'm going to give 6 

       your Lordship five reasons. 7 

           Point one, the working together thesis. 8 

           He said he can make condition 3A and 3B work 9 

       together.  He said you have to view it as a whole.  And 10 

       we agree with that.  But when you do, his construction 11 

       doesn't work because the solvency condition provides for 12 

       a far deeper subordination than the definition of senior 13 

       creditors.  So 3A works against 3B, or vice versa, and 14 

       that's an intractable problem for his analysis. 15 

           Second -- and this, my Lord, your Lordship spotted 16 

       is what we call the changing classes problem.  My 17 

       learned friend relies upon the reference to debts as 18 

       they fall due, and he had to accept that where a debt 19 

       was not one that fell due in the near future, it fell 20 

       outside the solvency condition, and so would be junior 21 

       to the subnotes, and that's absurd. 22 

           The senior creditors is a class, it has to remain 23 

       constant.  You have to know where in the pecking order 24 

       you stand.  On Mr Beltrami's analysis, senior creditors 25 
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       could come and go with the effluxion of time.  As a debt 1 

       became due, they would become a senior creditor, if 2 

       their debt had not yet become due, they would not be 3 

       a senior creditor, and that doesn't work on a practical 4 

       level, and it's also wholly at odds with the purpose of 5 

       regulatory capital.  Remember, it's to provide a support 6 

       and buffer to the senior creditors. 7 

           Third -- and this is related -- there's the 8 

       juniority problem.  We did set this out in our skeleton, 9 

       but the subnotes would have to rank after debts which 10 

       were expressed to rank junior to them, because they may 11 

       be expressed to rank junior to them, but they're still 12 

       debts, and, as when those junior debts became due they 13 

       would suddenly become senior debts, and that's a real 14 

       problem and can't be right, and my learned friend 15 

       Mr Beltrami admitted the problem wouldn't be 16 

       straightforward, which is an understatement.  It's 17 

       obviously wrong.  And my learned friend said it's 18 

       hypothetical.  Well, not really.  The PLC guarantee is 19 

       the key bit of factual matrix he relies on throughout 20 

       his deep subordination analysis.  That was deeply 21 

       subordinated and on his case LBHI2, the PLC guarantee, 22 

       would rank above the subnotes.  That can't be right. 23 

           Fourth, it's at odds with the express language. 24 

       When asked my learned friend really could not provide 25 
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       a satisfactory answer about accordingly the senior 1 

       creditors under condition 3A as defined below, so 2 

       neither of those words, that is not a reference to the 3 

       solvency condition but to the definitions clause after 4 

       3B which says "for the purposes of the above 5 

       provisions", and that's important, so he didn't have any 6 

       answers to those words. 7 

           Fifth, no satisfactory response to why there would 8 

       be two different solvency tests operating differently in 9 

       relation to different liabilities, and in that I refer 10 

       to (i) and (ii).  And he showed your Lordship Eurosail. 11 

       We don't really think that helps very much.  All 12 

       Eurosail identifies is that in section 123 debts that 13 

       fall due in the near future are debts as they become 14 

       due. 15 

           So he starts in the wrong place, and the correct 16 

       analysis is you look at the debts owed to senior 17 

       creditors, you are not solvent if you fail to pay debts 18 

       due to senior creditors as they fall due, and we refer 19 

       in the note, but I'm not taking you to that, to the 20 

       Anglo Irish subordinated bond. 21 

           Next point, "the great 'or'".  My learned friend 22 

       Mr Beltrami called it "the great 'or'".  He struggled, 23 

       with respect, to give "the category of debts which rank 24 

       pari passu" any meaning.  There are two categories here, 25 
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       "rank pari passu" and "expressed to rank pari passu". 1 

       "Expressed to rank" is obviously an expression to be 2 

       found in the contract.  "Rank pari passu" is a statement 3 

       of fact.  If two debts rank after the same senior 4 

       creditors they will rank pari passu because that, as 5 

       your Lordship knows, well knows now, that is how the 6 

       insolvency system works. 7 

           He resorted to a number of arguments directed to the 8 

       disjunctive word "or" to suggest the category was really 9 

       a mistake.  He concluded that it was probably an error, 10 

       and there's an element of irony there because the PLC 11 

       subnotes were the starting point for the drafting of the 12 

       LBHI2 subnotes which he relied on and the double 13 

       characterisation of "expressed to rank" and "rank 14 

       pari passu" are clear on the PLC subnotes. 15 

           We do not understand him ever to have run 16 

       an argument based on correction of an obvious mistake by 17 

       construction, if he was that would be unsustainable, and 18 

       therefore the conclusion we probably think it's an error 19 

       is an unfortunate one, it is wrong, and it does not fit 20 

       into his principled approach to contract law where he 21 

       said you look at the express words, and it came from the 22 

       subnotes. 23 

           Can I then look at the implied term. 24 

           My Lord, I'm actually going off the note now because 25 
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       there have been developments today. 1 

   MR JUSTICE MARCUS SMITH:  Yes. 2 

   MR PHILLIPS:  Ms Hilliard and Ms Tolaney say that the 3 

       subdebt cannot be pari passu.  That is their starting 4 

       point.  That gives rise to my learned friend 5 

       Ms Hilliard's race to the bottom. 6 

           Everyone is agreed that your Lordship needs to stage 7 

       a sort of intervention.  The intervention is required to 8 

       recognise that the subdebt can rank pari passu.  And 9 

       what I mean by that -- and I'm going to say it is 10 

       obvious and necessary.  If one imagined that one had 11 

       a number of these identical instruments and you asked 12 

       yourself behind whom had they agreed to subordinate, in 13 

       each case it would be the same senior debt.  It is only 14 

       the reference in the subordination definition that 15 

       causes my learned friends to say because in those 16 

       definitions it cannot rank pari passu, it must either be 17 

       senior or junior, and you then get that across all of 18 

       those debts. 19 

           But the starting point -- so forget about construing 20 

       them altogether just for a moment.  If they were being 21 

       construed independently you'd look at the same senior 22 

       liabilities, they would prove at the same time, they 23 

       would in fact rank pari passu. 24 

           So the only thing stopping that is the language that 25 
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       they rely upon in that definition of subordinated debt, 1 

       and the question then is by what -- what is -- by what 2 

       mechanism do you recognise that there is other 3 

       subordinated debt that proves that at the same time and 4 

       ranks pari passu. 5 

           What you've got, my Lord, is you've got the same 6 

       form, you've got the same senior debt, you've got them 7 

       therefore proving at the same time.  The objective 8 

       intention on these forms of subordinated debt would be 9 

       that they would rank -- they would prove at the same 10 

       time they would rank pari passu, and so if standing 11 

       alone you all rank pari passu, once you get to a number 12 

       of them, you need some sort of intervention.  Unless 13 

       your Lordship takes the view: actually I can just look 14 

       at them as standing alone, and ignore the fact that 15 

       there are many of them and just say the fact that there 16 

       is that definition doesn't stop it -- I'm not inviting 17 

       you to do that, but what you have to do is find 18 

       a solution to that and we have proposed an implied term 19 

       that recognises that each one would prove at the same 20 

       time and it would recognise as other subordinated debt, 21 

       debt that ranks pari passu, and I'll come to the exact 22 

       language because I've got a tweak following this 23 

       morning. 24 

           We only need it, though -- and it's important 25 
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       your Lordship recognises this -- we only need it because 1 

       the race to the bottom, the circularity, all of those 2 

       arguments depend upon what is identified as a deficiency 3 

       in the subordinated debt definition, and of course 4 

       I will come on because your Lordship has seen that when 5 

       there have been waiver applications there is language 6 

       that has been used in the market generally, the subject 7 

       matter of waiver applications, which has altered that 8 

       language, and it would make it work. 9 

           So our implied term recognises other subordinated 10 

       debt may rank pari passu, and expressed to rank if 11 

       your Lordship wants to follow the market standard. 12 

           So if I can go back to the note, we selected the 13 

       wording because it was wording that had been used in the 14 

       market.  The extended definition of subordinated 15 

       liabilities in the PLC notes.  They were originally used 16 

       by Collins Stewart, they were subsequently used by 17 

       Lehman and of course your Lordship has seen that there 18 

       was similar language in form 5, and we said it was 19 

       necessary and obvious because others, as Mr Miller 20 

       explained, have seen this problem, they thought it was 21 

       the obvious way of dealing with it. 22 

           Now, Mr Beltrami and Ms Tolaney said that you have 23 

       to do the minimum necessary.  He suggests an implied 24 

       term to extend only to the three instruments.  He now 25 



181 

 

 

       concedes that it would have to include a debt created on 1 

       the same instrument but several years later, as we saw 2 

       with the PLC subnote, and in our note we say he accepted 3 

       it grudgingly.  I don't think I need to speculate about 4 

       his state of emotion over it. 5 

           But the narrow implied terms don't work.  Materially 6 

       identify identical terms, which is what has been 7 

       postulated, means the same seniors.  That is the 8 

       materially identical question -- the identical term that 9 

       you need. 10 

           Identical parties, it's not necessary, and it 11 

       ignores the possibility of different lenders, and, 12 

       my Lord, in the case we have here, in PLC, there was 13 

       LBUKH, there was GP1 who were lenders and in LBHI2 there 14 

       was SLP3 and PLC.  The difference between them doesn't 15 

       matter.  And of course what about transfers, you know, 16 

       would that potentially make a difference? 17 

           So what we are proposing is no more inconsistent 18 

       with the language than anyone else has suggested implied 19 

       terms, and of course implied terms are always 20 

       inconsistent with the language in the sense that if you 21 

       could construe the document in order to come up with 22 

       that language, that's a question of construction.  Once 23 

       you get on to implied terms of course there is an 24 

       inconsistency.  And it's the only one that's workable. 25 
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           Now, if I can go back to my note, I think it's now 1 

       accepted that the whole exercise involves planning 2 

       ahead, you would have to factor in future waiver 3 

       applications which might be made, which cuts across 4 

       Mr Beltrami's market point, cautioning that this could 5 

       affect other contracts in the market, and I just mention 6 

       form 5 and Collins Stewart, and, my Lord, I'll skip over 7 

       those points and move if I may over the page. 8 

   MR JUSTICE MARCUS SMITH:  Yes. 9 

   MR PHILLIPS:  Our term can be narrowed.  Our term can be 10 

       narrowed from what we put in our skeleton to: ranks 11 

       pari passu.  Ranks pari passu will suffice if 12 

       your Lordship thinks that expressions of ranking are 13 

       unnecessary.  And we would suggest it's all other 14 

       liabilities of the borrower and that covers the 15 

       different types of instrument point that was made 16 

       earlier, and that's a tweak, which rank pari passu with 17 

       the liabilities of the borrower under this agreement. 18 

       That works. 19 

           And once you've done that, my Lord, you've cut 20 

       through all of the other points that have been made and 21 

       what you're doing is you're giving effect to what in 22 

       fact -- it's obvious and it's necessary, and it's the 23 

       minimum and it works. 24 

           So, my Lord, just looking at my note, I deal with 25 
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       factual matrix and symmetry, and I deal with 1 

       a concession and I deal with market materials.  I'm 2 

       going to leave those in the note because I want to go on 3 

       to page 12 which is the ranking part 2 part of the case 4 

       if I may. 5 

   MR JUSTICE MARCUS SMITH:  Yes. 6 

   MR PHILLIPS:  My learned friend's closing runs to 80 pages, 7 

       his case on part 2 construction is contained on six 8 

       pages.  We have finally found out what this preference 9 

       share level is intended to be, and we found out that the 10 

       upper tier 2 undated creditors rank above lower tier 2 11 

       debt, and that's important, because it won't have been 12 

       lost on your Lordship that the way the tiering works is 13 

       that you move away from what is called, if you like, 14 

       pure tier 1, but anyway you move away from shares. 15 

           So above the shareholdings -- in the entire Basel 16 

       regulatory structure you start with the shares.  Above 17 

       that you've got the upper tier 2 which is the perpetual 18 

       subordinated debt, and that means it's closer to a share 19 

       because you can't repay it easily.  Then, above that, 20 

       you have the lower tier 2 which is the five-year 21 

       subordinated debt, which of course is less similar to 22 

       shares, it's less perpetual, it's only five years.  And 23 

       above that you've got the tier 3, which is the two year 24 

       subordinated debt which is only in fact allowed to be 25 
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       used when you've got particular risks.  And the other 1 

       thing that your Lordship should have in mind is that 2 

       there are ratios between them.  So you can only have 50% 3 

       of lower tier 2. 4 

   MR JUSTICE MARCUS SMITH:  Yes. 5 

   MR PHILLIPS:  So these are not insignificant little labels. 6 

           And what my learned friend says is despite the 7 

       express wording of "senior creditors", which 8 

       specifically refers to the existence of subordinated 9 

       debts that can rank pari passu with the LBHI2 subnotes, 10 

       the LBHI2 subnotes cannot in fact rank pari passu with 11 

       any other debts, and by way of overview we have five 12 

       overarching criticisms which are there set out, but I'm 13 

       going to skip over that if I may and go straight over to 14 

       who are the senior creditors. 15 

           As with part 1, the dominant category, the 16 

       fundamental question of principle, is who are the senior 17 

       creditors.  As we said in part 1, every one of the many 18 

       subordinated contracts before you contain wording along 19 

       the lines of "the rights of the noteholder/borrower 20 

       against the issuer in respect of the notes/debts are 21 

       subordinated in right of payment to the senior 22 

       creditors".  Each of the instruments then defines the 23 

       senior creditors.  That's a common theme.  It is who the 24 

       subordinated creditors are agreeing to be subordinated 25 
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       to. 1 

           On our case, you answer the question "After whom 2 

       have you agreed to prove?" by reference to that 3 

       subordination provision and the definition of senior 4 

       creditors.  It's obvious, and it flows from everything 5 

       else, and with part 1, as with part 1, at part 2, the 6 

       first key assumption running through my learned friend's 7 

       submissions is that the mechanism implementing, it's the 8 

       mechanism that defines who your senior creditors are, 9 

       disregarding the definitions, and his position appears 10 

       to be that the defined terms are in fact not 11 

       definitional and second that the express meaning of 12 

       those terms can be altered by parts of the contract. 13 

           He said the term "senior creditors" did not itself 14 

       define the class of senior creditors, it's merely 15 

       descriptive, and he's wrong.  Condition 3A provides: 16 

           "The rights of the noteholders against the issuer of 17 

       the notes are subordinated in right of payment to the 18 

       senior creditors.  The words before the definitions 19 

       themselves expressly state: for the purposes of the 20 

       above provisions." 21 

           And of course we say it doesn't work as a matter of 22 

       contract law.  There is no doubt that the senior 23 

       creditors are a defined term, that they remain a defined 24 

       term after the 2008 amendments, and that the definitions 25 
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       preceded by the sentence "for the purpose of the above 1 

       provisions" are exhaustive: it tells you who your senior 2 

       creditors are. 3 

           We don't think your Lordship needs authority for the 4 

       proposition that where parties provide certain terms in 5 

       a contract bear a certain meaning when defined in the 6 

       definitions clause, the court would be very slow in 7 

       departing from their meaning. 8 

           So we've got the definition of senior creditors are 9 

       the same and instead of a solvency condition specifying 10 

       the amount that is payable, because of course that's 11 

       amended out -- 12 

   MR JUSTICE MARCUS SMITH:  Yes. 13 

   MR PHILLIPS:  -- we've got a new condition by reference to 14 

       a hypothetical construct that also specifies the amount 15 

       that is payable.  We've got a distinction there. 16 

           My learned friend's second key assumption is that 17 

       the implementing condition can actually alter the senior 18 

       creditors to whom you are subordinated, and 19 

       your Lordship sees the quote there, and he's here having 20 

       to deal with the fact that both pre- and post-amendment 21 

       the key referential subordination language in 3A and the 22 

       definitions are completely unchanged, but on 23 

       Mr Beltrami's case there has been a change whereby the 24 

       LBHI2 notes cannot rank pari passu with any other 25 
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       subordinated debts.  His thesis is that the amendments 1 

       have introduced a new category in front of the LBHI2 2 

       subnotes, all other creditors, save solely for the 3 

       notional holders. 4 

           Now, we're going to deal with that process, but 5 

       there's another point, and we deal with this at the end. 6 

           On his own case, in a winding up, the noteholders 7 

       are subordinated to all other creditors by virtue of the 8 

       payability mechanism which alters the meaning of senior 9 

       creditors, so it comes to include the LBHI2 subdebt. 10 

       Outside a winding up however it must follow from part 1 11 

       that the notes are subordinated to different senior 12 

       creditors.  So you've got two different subordination 13 

       provisions depending on whether or not the payability 14 

       condition applies, and that is, we say, deeply 15 

       problematic for a number of reasons, a highly uncertain 16 

       subordination provision where the definition of senior 17 

       creditors to whom you're subordinated is so malleable 18 

       that it doesn't depend upon the definitions but on which 19 

       mechanism is engaged, because there's a change of 20 

       mechanism. 21 

           And then we get to deemed at the so-called 22 

       preference share level, and I'm afraid I really do want 23 

       to deal with this for the moment. 24 

   MR JUSTICE MARCUS SMITH:  Of course. 25 
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   MR PHILLIPS:  PLC say the payability mechanism deems the 1 

       level at the preference share level.  Now, your Lordship 2 

       has just established from looking at category 8 in the 3 

       waterfall that shares get paid after all the creditors 4 

       have been dealt with.  You can't distribute to 5 

       shareholders until after everybody else has been dealt 6 

       with. 7 

           And there are two parts to the claim: first of all, 8 

       how is it alleged that the deeming occurred, and 9 

       secondly what is the preference share level.  So I'm 10 

       going to deal with how first. 11 

           At first blush, it's not even clear how the deeming 12 

       is said to occur, but when you look at 78.1 of my 13 

       learned friend's written closing it is said the payable 14 

       amount on LBHI2 subnotes is deemed to be the amount 15 

       which would have been payable if the noteholder had been 16 

       the holder of preference shares. 17 

           Now, the first point is how the alleged deeming was 18 

       not done.  Okay, my Lord?  Because my learned friend 19 

       Mr Beltrami repeatedly referred to the ECAPS guarantee 20 

       and asserted that they used the same technique to rank 21 

       at preference share level, and that is plainly wrong. 22 

       Your Lordship needs -- I'm not going to do it now -- you 23 

       need to look at the guarantee and please look at 24 

       condition 2, 9 because the technique there used is the 25 
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       referential language pinpoints a place in the waterfall. 1 

       It says: 2 

           "The guarantee liabilities are said to be 3 

       subordinated to senior creditors and will at all times 4 

       rank pari passu with parity securities." 5 

           It is a ranking description, similarly to what we 6 

       see in 3A.  So the suggestion that the amendment, the 7 

       payability condition, operates in the same way is wrong. 8 

           So my learned friend says the payable amount on the 9 

       LBHI2 subnotes is deemed to be the amount that would be 10 

       payable if the noteholder had been the holder of 11 

       preference shares, and that's not right for a number of 12 

       reasons. 13 

           First of all, he incorrectly paraphrases the 14 

       provision.  The language makes clear that one is not 15 

       dealing with at an actual preference share, as 16 

       your Lordship knows, it's hypothetical.  Your Lordship 17 

       has the point. 18 

           Secondly, he has never addressed, much less 19 

       explained, the language in 3A that on the assumption 20 

       that such preference share was entitled to receive an 21 

       amount equal to the principal amount of such note 22 

       together with interest, never addressed it, and that's 23 

       inconsistent with his thesis that the amount is limited 24 

       to what an actual preference share gets, and in our 25 
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       submission it is simply wrong to assert the amount 1 

       payable is limited by reference to an actual preference 2 

       share. 3 

           And third, of course you cannot direct a liquidator 4 

       or administrator on how much to pay on a proof, and this 5 

       was accelerating and ensuring that they could prove, 6 

       because, as your Lordship may recollect, Mr Howell's big 7 

       problem was he was worried it might result in 8 

       a performance-related right, in other words, if you were 9 

       going to get a right that arises because the 10 

       shareholders are getting a right, you had a tax problem, 11 

       and so he wanted to make sure it was a debt and he 12 

       wanted to make sure that it was going to be paid 100%. 13 

           So the payability language we see in the subnotes is 14 

       just not one of those. 15 

           Then I go on to preference share level.  We don't 16 

       accept the payability language operates as a deeming 17 

       provision in this way at all. 18 

           The next question is what is meant by the preference 19 

       share level, and, my Lord, does your Lordship have my 20 

       learned friend's alternative waterfall in his closing 21 

       argument? 22 

   MR JUSTICE MARCUS SMITH:  Which closing argument are you 23 

       referring to? 24 

   MR PHILLIPS:  No, I know, we've bombarded you somewhat.  And 25 
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       I'm sorry, I don't know where it is in the -- 1 

   MR JUSTICE MARCUS SMITH:  I've put them all in my -- 2 

   MR PHILLIPS:  It's tab 13, apparently, of this bundle.  Is 3 

       that bundle B?  So 13 in bundle B, and if we can look at 4 

       38 and 39, this is the alternative universe, and it's 5 

       paragraph 83, and your Lordship sees what they do is 6 

       they have the unsubordinated creditors, which I think 7 

       was 5 in our 8, and then they have the dated and the 8 

       undated who have not agreed to be paid as if they are 9 

       preference shares.  So they come under the non-provables 10 

       following Waterfall I. 11 

           And then we get to preference share level, and this 12 

       is interesting, because at preference share level, which 13 

       of course is 8, which is where no creditor can be, you 14 

       get the lower tier 2, the notional holders who are 15 

       typically undated subordinated securities subject to 16 

       a preference share deeming provision under upper tier 2 17 

       and then the preference shares and they're all in 18 

       something called preference share level. 19 

           That's just inconsistent with the waterfall and how 20 

       it works.  And just a number of points -- 21 

   MR JUSTICE MARCUS SMITH:  So you're in substantial agreement 22 

       with Mr Fisher then. 23 

   MR PHILLIPS:  Mr Fisher was right.  And it's not just 24 

       because he's in my chambers.  No, he's right.  He's 25 
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       absolutely right.  On that point.  I've got to allow him 1 

       one point. 2 

           Then we've got a couple of references to Grant, and 3 

       your Lordship will remember the description that he 4 

       gave.  What he was describing is a linear structure, 5 

       what the Supreme Court are describing is a linear 6 

       structure, and when I said at the outset we've got to 7 

       look at rights and not status, that is a statement of 8 

       status, and it's right that you can change your status 9 

       if you like, by subordinating yourself to others, what 10 

       you can't do is you can't change yourself from a debt to 11 

       a share.  It's not possible, it's not legally possible. 12 

           And of course it's directly contrary to Mr Miller's 13 

       evidence, and I won't go too far into that. 14 

           So the first level we find on page 19. 15 

           I'm doing all right.  I know it's a bit of a rush. 16 

           The first level is unlabelled.  It appears to be the 17 

       so-called debt level, and at that debt level it consists 18 

       of subordinated creditors, lower tier 2, tier 3.  But 19 

       then we have undated subordinated upper tier 2 creditors 20 

       who had not agreed to be paid as if they had preference 21 

       shares.  Then we have the preference share level. 22 

       That's at the top of the preference share level, and 23 

       that's all debt. 24 

           Now, as an insolvency lawyer, that was a surprise, 25 
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       and it certainly includes actual preference shares but 1 

       also notional holders and the LBHI2 subnotes and 2 

       apparently nothing else. 3 

           So it's a complete muddle, this table, and there is 4 

       no real argument to support the categorisation. 5 

           The so-called debt level includes upper tier 2 and 6 

       lower tier 2 debt ranking above subnotes which are lower 7 

       tier 2, which is contrary to overwhelming market 8 

       expectation and contrary to what you see right through 9 

       from Basel, right through in the whole of the regulatory 10 

       structure, because, as I said to your Lordship, 11 

       upper tier 2 perpetual shares, that's where it's 12 

       supposed to be, and we fail to see how the language of 13 

       the amendment can lead one to draw the conclusion that 14 

       all dated subordinated creditors but also undated 15 

       subordinated creditors have not agreed to be paid as if 16 

       they had preference shares rank above the LBHI2 17 

       subnotes.  It's unlikely, and on my learned friend's 18 

       case it appears to be impossible. 19 

           Then just quickly on the confirmatory note if I may. 20 

   MR JUSTICE MARCUS SMITH:  Yes. 21 

   MR PHILLIPS:  Your Lordship asked.  If your Lordship looks 22 

       at our note, we quote from Investors Compensation 23 

       Scheme, and it's quite a helpful quote from 24 

       Lord Hoffmann in which what he does is he actually looks 25 
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       at a note in that particular document, and he says: 1 

           "If the effect of the claim form was the investor 2 

       retained his claim against the building society 3 

       paragraph 4 of the note was very misleading." 4 

           So you can see that you can use it to try and make 5 

       it consistent. 6 

   MR JUSTICE MARCUS SMITH:  Yes. 7 

   MR PHILLIPS:  And of course we point out at the bottom of 8 

       the page there there's glaring inconsistency. 9 

           So what your Lordship has seen is that they invite 10 

       your Lordship to find that it falls within the so-called 11 

       preference level and that other upper tier 2 dated 12 

       subordinated creditors ranked above, and so on. 13 

           I then want to go on to the ceiling, because this is 14 

       where this all goes, apparently, because the effect of 15 

       being at preference share level is you're suddenly under 16 

       a different ceiling. 17 

           The first point we make is that this arises out of 18 

       a hypothetical description, as your Lordship has seen, 19 

       but, as we understand it, the ceiling is the notion that 20 

       something in the language of the amendments has 21 

       subordinated them to all subordinated creditors and all 22 

       undated tier 2 creditors; it's a complete re-write of 23 

       the contract and we say nothing could sensibly do that, 24 

       and the payability condition simply does not affect the 25 
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       senior creditors after whom the notes prove on any 1 

       reading. 2 

           The language says you've got rights over X, Y and Z. 3 

       The language of condition 3A says you are subordinated 4 

       to the senior creditors, and my learned friend said if 5 

       it was simply a bottom-up, it wouldn't give you 6 

       a definition of where the ranking actually sat because 7 

       you wouldn't know where the ceiling is.  Well, there's 8 

       a ceiling.  The ceiling is in 3A.  It's the senior 9 

       creditors.  There is an express definition of the senior 10 

       creditors, and no matter how many descriptions there are 11 

       from the bottom up, it doesn't alter the fact that what 12 

       matters in the case of subordination is the top down, 13 

       because you're subordinating yourself to the senior 14 

       creditors, you say who are the senior creditors, you 15 

       identify them and there's your ceiling. 16 

           So we submit that there is simply no basis for PLC's 17 

       construction of the 2008 amendments.  It's inconsistent 18 

       with the language, dependent on unexplained leaps and 19 

       assumptions, and our case doesn't raise any of those 20 

       issues because we say -- and your Lordship has the 21 

       point -- that the key subordination provision, 3A, in 22 

       the definitions, it's the same before and after the 23 

       amendments, and the payability condition merely 24 

       implemented the subordination by recognising what could 25 
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       be paid, but also have in mind the language my learned 1 

       friend never looked at: accordingly, you get paid 2 

       everything. 3 

           And of course since the Supreme Court held in 4 

       Waterfall I that a condition as to amount that is 5 

       payable does not cause a subordinated debt to be 6 

       a contingent debt -- and that was contra Lord Justice 7 

       Lewison -- the notes and the debts can be proved at 8 

       their full face value plus accrued interest. 9 

           Finally, as to the amount which SLP3 can prove for, 10 

       which has not really been the subject of oral argument, 11 

       could you please, if your Lordship has an opportunity -- 12 

       and I know what you've said about position papers, but 13 

       our position paper at 24 and our reply position paper at 14 

       40 and 51.3, and our skeleton at 48 and 321.3. 15 

           I'm then going to just touch on a number of other 16 

       documents and I'm going to do this really quickly. 17 

           The first is the appendix to my learned friend 18 

       Ms Tolaney's closing on ranking.  What is interesting is 19 

       your Lordship was told a lot about the missing periods 20 

       and the missing documents.  I just say two things. 21 

       First of all, it was five days.  And secondly all of the 22 

       documents -- I mean, there are hundreds of thousands or 23 

       something, there's an entire Lehman's system that 24 

       collect all of the documents -- nothing was found, but 25 
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       your Lordship will also recollect Mr Miller said that he 1 

       just thinks he just used the ... the second point, there 2 

       are documents where Katz was copied in, they are at 3 

       F1/216, 245 and 288.  And just a quick point in relation 4 

       to this: none of the documents were referred to in the 5 

       skeleton, none of the documents in this appendix were 6 

       referred to in the skeleton, one was mentioned in 7 

       opening, none was put to Mr Katz, and our submission is 8 

       Mr Katz's evidence demonstrates the opposite. 9 

           We then have done some notes, because I thought this 10 

       would happen, they are our replies.  I can't ask 11 

       your Lordship to let me take you through them now. 12 

       We've done one on rectification, we've done one very 13 

       shortly on release, and of course the document on 14 

       partial release we showed your Lordship this morning. 15 

           I'm just going to say two other things. 16 

           On discounting, it's not a question of remaining 17 

       payable, which I think was the language Mr Fisher used. 18 

       It is a future debt entitled to receive dividends when 19 

       it proves in accordance with the rules.  That was the 20 

       first point. 21 

           And the last point is -- no, I'm not making that 22 

       point. 23 

           My Lord, unless I can assist your Lordship further, 24 

       those are our submissions, and I'm sorry to say we now 25 
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       hand this over to your Lordship. 1 

   MR JUSTICE MARCUS SMITH:  Well, thank you all very much.  It 2 

       will come as no surprise that I will reserve my 3 

       judgment, and I will seek to have something to hand down 4 

       as soon as I possibly can.  But I'm very much obliged to 5 

       all counsel and all the legal teams for their 6 

       considerable help in dealing with this, so thank you all 7 

       very much. 8 

   MR PHILLIPS:  Thank you, my Lord. 9 

   (4.33 pm) 10 

                     (The hearing concluded) 11 
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