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APPROVED JUDGMENT 24 July 2018 

1. MR JUSTICE MANN:  Before I embark on the body of this judgment and in 

order to prevent any unnecessary suspense and guesswork as I go through it, I will 

start by saying what the result of the joinder applications is.  I shall order the 

joinder of Deutsche Bank AG (“Deutsche Bank”), but shall not order the joinder 

of what I will call Lehman Brothers Limited (“Limited”).  My reasons now 

appear. 

 

Introduction.   

2. This is the occasion of the first CMC in this litigation in which two sets of 

administrators appointed over related companies seek the determination of 

questions as to the relative levels of subordination of various subordinated debts.  

The main directions for taking these cases forward, including a direction that they 

be managed and heard together, have been largely agreed and dealt with.  The 

only outstanding matter or matters are two applications in one of the two pieces of 

litigation, made by two companies (one within the Lehman group, the other not) 

for orders that they be joined to the proceedings. 

3. The picture of the relevant debt is quite complicated and I shall strip it of as much 

detail as possible consistently with making the position intelligible.  The first set 

of proceedings (and the proceedings to which the two applicants seek to be 

joined) are proceedings brought by the administrators of LB Holdings 

Intermediate 2 Limited ("Intermediate 2") seeking directions as to whether one of 

two financing arrangements ("the Sub-Debt") takes priority over the other (the 
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"Sub-Notes") or whether they rank pari passu.  Intermediate 2 expects to receive 

a substantial distribution from another company in the group which will be 

sufficient to make a payment to subordinated creditors and the dispute arises in 

relation to the ranking of those creditors. 

4. The two defendants who have been joined in order to argue the point are Lehman 

Brothers Holdings Plc ("Holdings Plc"), in administration, which argues for 

priority of the Sub-Debt.  The competing interests are those arising under the 

Sub-Notes represented by Lehman Brothers Holdings Scottish LP3 ("Scottish").  

The significance of the dispute for the purpose of the other proceedings is that if 

Holdings Plc establishes that it has priority, then more money will flow to 

Holdings Plc and funds will be available to subordinated creditors of that 

company (Holdings Plc).  In these proceedings (the Intermediate 2 proceedings) 

Holdings Plc through its administrators will obviously be arguing in favour of its 

debt having priority over the Sub-Notes represented by Scottish. 

5. As just stated, if worthwhile amounts of money arrive at Holdings Plc it will 

(depending on how successful it is in the Intermediate 2 proceedings) be able to 

pay (to a degree) its own subordinated debt.  However, there is a dispute between 

two classes of subordinated debt holders in Holdings Plc similar to the dispute 

which arises in relation to Intermediate 2.  Interests, which I shall call the 

Holdings Sub-Debt, are held by Lehman Brothers Holdings Inc 

("Holdings Incorporated"), which claims priority over interests which I shall call 

the Holdings Sub-Notes.  Those notes are held by various companies of which the 

relevant representative for these proceedings is LBGP No 1 Limited (in 
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liquidation) ("No 1"), which has accordingly been joined as a defendant to 

proceedings brought by the administrators of Holdings Plc in order to have the 

priority point determined.  I attach a flow chart intended to make the above 

exposition a little clearer. 

6. The three companies holding the Holdings Sub-Notes, of which No 1 is the 

representative in these proceedings raised the money by borrowing from various 

entities - the "ECAPS holders".  One of the entities now holding a large part of 

the debt at that level is Deutsche Bank.  By reason of that interest, that bank has a 

substantial economic interest in the Intermediate 2 proceedings because its 

prospects of recovery will be very materially enhanced if the Holdings Plc debt in 

Intermediate 2 has priority enabling funds to flow into No 1.  It has been 

sufficiently active in the Holdings Plc proceedings to cause it to be joined as 

a respondent to those proceedings, even though it is essentially in the same 

interest as Number 1 through whom it takes.  It is also a defendant by virtue of its 

position as a beneficiary of a guarantee given by Holdings Plc as to whose level 

of subordination a question may or may not arise.  I do not need to consider the 

nature of that particular claim.  It is sufficient for present purposes to know that 

Deutsche Bank has been joined in relation to that issue in its own right and not 

through another (contrast its position in relation to the Holdings Sub-Notes). 

7. One other party needs to be introduced, namely Limited.  It is an unsecured 

unsubordinated creditor of Holdings Plc.  It is thus interested in recovery by 

Holdings Plc under the Intermediate 2 Sub-Debt.  If Holdings Plc succeeds in 

seeing off claims to equal priority coming from Scottish in the Intermediate 2 
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proceedings then Limited will benefit by virtue of the increased funds that will 

become available to pay the debt owed by Holdings Plc.  It thus has an economic 

interest, but not a legal interest, in the priority of that sub-debt.   

8. It is Deutsche Bank and Limited that make applications to join in to the 

Intermediate 2 proceedings.  Deutsche Bank seeks to join so that it can present 

arguments which would support Holdings Plc in arguments that its Sub-Debt 

ranks ahead of Scottish's Sub-Notes.  Limited seeks to be joined to support the 

same interest.  No one opposes the joinder of Deutsche Bank.  

Holdings Incorporated and Scottish, represented by the same solicitors and 

counsel, do oppose the joinder of Limited.   

The joinder jurisdiction 

9. The jurisdiction invoked by those entities is CPR 19.2(2): 

          "2.  The court may order a person to be added as a party if -   

        (a) It is desirable to add the new party so that the court can resolve all the matters 

in dispute in the proceedings:.."  

10. It is unnecessary for me to spend much time considering the extent of this 

jurisdiction because there was no real dispute to as to the ability of both 

Deutsche Bank and Limited to fall within the wording of paragraph (a) in terms of 

their respective interests.  The economic interest that each of them has would be 

capable of justifying their joinder even if those economic interests are indirect (see 

Davies v DTI [2007] 1WLR 3232 at paragraphs 12 and 13, and 

Nottingham City Council v Bottomley [2010] EWCA Civ 756).  It is not conclusive 

against joinder that there is another party who might be capable of advancing the 
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same arguments - PNPF Trust Co Limited v Taylor [2009] EWHC 1693 (Ch).  

Thus both applicants can establish the interest which they need in order to get their 

respective feet on the first rung of the ladder.   

11. The more significant question comes under the discretion imported by "may" in the 

rule.  It is for each of them to justify their joinder by showing that they can, or 

might with sufficient certainty, be able to bring something to the party without at 

the same time imposing any unnecessary, unfair or disproportionate burdens on the 

other parties or the proceedings.  The burden is on the applicants (see the 

White Book at paragraph 19.4.2).  

12. There is one approach which I expressly disclaim.  As it would appear, both 

Deutsche Bank and Limited accept an obligation not to duplicate any arguments 

advanced by another party and not to burden any other party with costs by agreeing 

that each will not seek to recover any of its costs of participating in the 

proceedings.  In those circumstances, and particularly in the case of Deutsche Bank 

where there is no opposition to its joinder, it might be thought to be tempting 

simply to allow them in just in case they can contribute and in order to allow them 

to protect their respective interests.  However, that would not be the right approach.  

On their face, the proceedings have been adequately constituted in order to make 

sure that the relevant interests are all represented.  All the parties are represented by 

experienced solicitors and experienced counsel, in most cases instructed by 

experienced insolvency practitioners.  It is at first sight unlikely that points will be 

missed and arguments unadvanced.  The proper conduct of proceedings would not 

justify joinder on the speculative precautionary basis of a sort of "why not" 
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approach.  A better case than that must be made out.  Both Deutsche Bank and 

Limited seem to accept that that is the position and each makes a positive case for 

its joinder.  The question for me is whether or not that positive case has been made 

out in each instance.  

The joinder of Deutsche Bank   

13. Deutsche Bank is, of course, already a party to the Holdings Plc proceedings.  It 

also claims that it should be joined to the Intermediate 2 proceedings in order to 

advance arguments which support those which would otherwise be made by the 

administrators of Holdings Plc.  It also relies on the following points:  

(a) It claims to have a "separate perspective" to that of the Holdings Plc 

administrators because it will be the only party seeking to establish the relative 

priority of the payment of both the Intermediate 2 Sub-Debt in the Intermediate 2 

application and the Holdings Plc Sub-Notes in the Holdings Plc proceedings.  The 

administrators of Holdings Plc will be arguing the priority of the Intermediate 2 

Sub-Debt in the Intermediate 2 proceedings but will be neutral in their own 

proceedings.  The position of Deutsche Bank will be significant in this respect 

because the wording of the Sub-Debt agreements in both cases is approximately the 

same, so Deutsche Bank will have to argue that the wording achieves priority in the 

Intermediate 2 proceedings but not in the Holdings Plc proceedings.  It will seek to 

do that in part presumably by relying on a difference in wording in the two sets of 

Sub-Notes.  It is said that it will be the only party seeking to do that across the 

piece. 

(b) Deutsche Bank points out that the Holdings Plc administrators are adopting 
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a neutral stance in their own proceedings while advancing a positive case in the 

Intermediate 2 proceedings.  Deutsche Bank suggests that either the neutrality 

stance in the one proceedings may somehow compromise the potentially 

inconsistent positive case in the other or vice versa.  The joinder of Deutsche Bank 

in these proceedings will, it is said, mitigate that risk or the consequences of its 

eventuating. 

(c) There are some arguments which, it is said, might well arise in the proceedings 

which Deutsche Bank claims to be in a better position to advance.  In particular, 

Deutsche Bank relies on the real prospect that the common factual matrix in which 

the subordinated debt instruments at issue in both applications were agreed would 

be relevant and it seems it will be intending to advance such an argument.  This 

argument is said to be relevant in both sets of proceedings and the neutrality of the 

Holdings Plc administrators in their own proceedings would, it is said, hamper their 

advancing it in those proceedings.  Deutsche Bank would not be under that 

difficulty.  It claims to have an appropriate degree of knowledge of the Lehman 

group funding structure.  In addition, Deutsche Bank challenges an argument raised 

by Holdings Incorporated and Scottish about the provability of subordinated debts 

which, Deutsche Bank maintains, could not be taken by the administrators of 

Holdings Plc without compromising their neutrality. 

(d) Deutsche Bank points out that it will be at the hearings anyway since it has been 

determined that both applications will be run together and it is already a party to the 

Holdings Plc proceedings.  It will be making many of the submissions that it would 

wish to make in the proceedings to which it is a party and it would be helpful to 
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have it as a party in the other proceedings in order to avoid unnecessary 

entanglement of arguments.  

(e) As already pointed out, Deutsche Bank undertakes that it will not get in the way 

of the proceedings or add additional time and costs by undertaking that it will not 

advance arguments already advanced by others and will not seek its costs. 

(f) Deutsche Bank is very keen that certain arguments should be run and would be 

very concerned if it became apparent that it was not a party to relevant proceedings 

and that Holdings Plc were not running those points.  That situation would give rise 

to the prospect of satellite litigation in which Deutsche Bank sought directions to be 

given to the administrators that they should run the point.  That will be 

fundamentally undesirable and could be avoided if Deutsche Bank were itself 

a party with its own voice. 

14. Some of Deutsche Bank's submissions, as outlined above, have in my view little 

force.  That is particularly so of its suggestion that somehow the neutrality of the 

Holdings Plc administrators in their own proceedings would in some way 

compromise their ability to advance arguments in support of the case of 

Holdings Plc in the Intermediate 2 proceedings.  I do not consider that that is 

plausible.  The neutrality in their own proceedings is a technical position.  It means 

that the administrators will not be adopting any position in those proceedings.  That 

does not in any way, either in theory or in practice, hamper the administrators in 

advancing arguments in the Intermediate 2 proceedings.  There is nothing 

inconsistent in those two stances in theory and the experience and status of all the 

professionals involved will, in a way which has become familiar, not allow the 
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technical neutral position to stand in the way of Holdings Plc's administrators 

advancing all the arguments that they might think to be necessary in order to 

achieve the level of priority which will maximise the financial position of 

Holdings Plc and its creditors. 

15. The other points relating to the running of arguments have more force, although it 

is not wholly easy to see what force they have at this stage when they are expressed 

in an inevitably general and undeveloped fashion and when the future course of 

these proceedings, which are at an early stage, is not entirely predictable.  The 

matter is at this stage as much a matter of impression as it is of analysis and my 

impression and analysis are that Deutsche Bank has, just, established a sufficiently 

different and differentiated "perspective”, and a vigour in these proceedings which 

has apparently led to their joinder to the Holdings Plc proceedings in the first place, 

to make it appropriate to join them to the proceedings. 

16. The undertaking not to duplicate effort and/or to claim costs are important in this 

respect.   

17. In relation to Deutsche Bank the balance is, by a narrow margin, in favour of its 

joinder to the Intermediate 2 proceedings in order to plug any possible holes in 

arguments and cases which might otherwise be there. 

 

The application by Limited   

18. Limited, represented by Mr Philip Marshall QC, seeks to be joined to the 

Intermediate 2 proceedings where it would support the case made there by 

Holdings Plc (and Deutsche Bank, it now having been joined).  It seeks joinder on 
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the following basis: 

(a) It has a strong economic interest which is actually more direct than 

Deutsche Bank's, whose interests rely on a number of contingencies. 

(b) Limited has its own "perspective" and should not have to rely on others (the 

administrators of Holdings Plc and now Deutsche Bank) to make arguments which 

would be to its benefit.  Deutsche Bank has its own agenda (unspecified), which 

might affect its arguments. 

(c) (Allied to the previous point), the neutrality of the Holdings Plc administrators 

in their own proceedings might present difficulties in their arguing some points in 

the Intermediate 2 proceedings. 

(d) In the context of previous bouts of the Lehman litigation the administrators of 

Limited have done an extensive review of underlying records and have done a lot 

of work on the disclosure exercise that would have to be performed in relation to 

the Lehman documentary archives and records.  They have also done things which 

amount to a good start in putting together other evidence which will or might be 

relevant to the Intermediate 2 proceedings, particularly in relation to factual matrix.  

If Limited were a party, then it could provide this evidence in a more efficient 

manner than if it were not. 

(e) This is not a case where the court should be concerned that letting in Limited as 

well as Deutsche Bank would risk opening the gates to a lot of other similar joinder 

applications from other creditors with similar economic interests. 

(f) Like Deutsche Bank, Limited is prepared to undertake not to duplicate points 

taken by others and to bear its own costs. 
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(g) It would be odd, unfair and unbalanced if Deutsche Bank were joined and 

Limited were not. 

19. This application attracted vigorous opposition from Scottish and from 

Holdings Incorporated, represented by Mr Mark Phillips QC.  He sought to 

demonstrate that any fears that the administrators of Holdings Plc were in some 

way conflicted in their stances in the two sets of proceedings were misplaced 

because of differences in the terms of the sets of notes.  It was not necessary for 

Limited to be joined in order for the proceedings to have the benefit of Limited's 

experience of disclosure and evidence-gathering because that could be contributed 

to the war effort by straightforward liaison, particularly bearing in mind the fact 

that various of the companies, including Limited, have administrators in the same 

firm (PwC). 

20. His main point seemed to be that Limited had not identified a single additional line 

of argument, or valid "perspective", that would not be advanced or presented by 

one of the other parties.  There would be an inevitable waste of time and costs in 

yet another party being joined, even with the undertakings about non-duplication 

and, furthermore, there was a financial downside to his clients, 

Holdings Incorporated, in Limited bearing its own costs, because 

Holdings Incorporated was a major creditor of Limited to the tune, on Mr Phillips' 

figures, of 80 per cent of the total creditors and would thus be impacted by the costs 

and (at least on some outcomes) be bearing a substantial part of them indirectly. 

Mr Marshall said his clients did not recognise that figure of 80 per cent.  It was 

more like 47 per cent.  He also pointed out that even without joinder, if his client 
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was to contribute the fruits of its evidence-gathering exercise and liaise with the 

parties in relation to that, there would be an inevitable cost burden anyway, and 

actually allowing joinder would not add much in the context of a dispute involving 

billions of pounds/dollars/euros (which the current disputes do).   

21. The other parties were neutral on the joinder of Limited, though Mr Arden QC for 

the Intermediate 2 administrators drew my attention to the need for Limited to 

establish a positive and good reason for joinder and to the fact that many of the 

parties already had access to various databases of documents (for disclosure 

purposes) anyway.  

22. In the case of Limited I have decided there should be no joinder.  I accept that 

a strong economic interest exists, but it is insufficient by itself and I do not accept 

the other reasons for joinder.  I repeat what I have said above about the lack of 

conflict in the Holdings Plc administrators.  It is unrealistic and contrived to say 

that there will be one in the circumstances.  I do not rely on the point that 

Mr Phillips sought to extract from the terms of finance documents in question, not 

least because in the time available I am afraid I was unable to grasp it, 

notwithstanding Mr Phillips' economic and valiant attempts to get his point over, 

but it does not matter because there is no material conflict anyway.   

23. With the addition of Deutsche Bank there will be a sufficient number of entities 

arguing in the same interests as Limited and I am not satisfied that Limited has any 

further point or perspective to contribute.  The point about Holdings Incorporated 

bearing a significant part of the costs through a possible reduction of its dividend 

has some weight.  I am quite satisfied that the fruits of Limited's administrators' 
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evidential exercise can be made available in a perfectly efficient and sensible 

manner without joinder and its presentation does not require joinder either. 

24. So far as the apparent imbalance with the joinder of Deutsche Bank is concerned, 

I accept there might be thought to be a small amount in the point.  However, in the 

circumstances it is not great.  Deutsche Bank was able to suggest the possibility of 

a different perspective and, in any event, it is already a party and going to be 

present at the hearing and adding it as a party to the Intermediate 2 proceedings is 

not as significant a step as introducing an entirely new party.  In my view the court 

should guard against the temptation to allow a party in on a "just in case" basis, 

especially in litigation which is as complicated, in terms of parties and interests, as 

this litigation is.  Although in complex insolvencies such as Lehman there are, 

inevitably and regrettably, going to have to be some complex proceedings with 

large numbers of parties, the court has nonetheless to be on its guard to keep 

representation within proper bounds and only to allow in "parties whom the court is 

persuaded do have some separate perspective or legal interest to illuminate for the 

benefit of the court", to quote Hildyard J in a previous unreported short judgment in 

the Lehman Waterfall III proceedings - 24 June 2016 at page 147 of the transcript.  

I am not persuaded that Limited falls within that description.   

25. In the circumstances, I refuse Limited's application for joinder.  
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