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1.

The Judge erred in concluding that the expression “cost (without proof or evidence of
any actual cost) to the relevant payee (as certified by it) if it were to fund or of
funding the relevant” in the definition of “Default Rate” in the ISDA Master
Agreement is the cost which the relevant payee is or would be required to pay in
borrowing the relevant amount under a loan transaction. In particular, the relevant

expression also encompasses:

(1) The cost of entering into a transaction to raise equity funding to fund the

relevant amount; and

(2) The cost of any fees paid or charges incurred as a necessary requirement to
raise the funding to fund the relevant amount (including professional fees and

underwriting charges).

The Judge erred in holding that the relevant “cost” must be a formally non-
discretionary obligation to pay a sum. If there is a commercial requirement to pay a
sum in exchange for the relevant funding, or if legal or commercial detriments follow
from the failure to make the payment, as is (for example) the case in relation to the
fixed dividend payable on preference shares, then this sum is a “cost...of funding” for
the purposes of the definition of “Default Rate”.

A party that funds the relevant amount or would have funded the relevant amount
from the proceeds of a larger fund-raising transaction may apportion part of that
transaction to the relevant amount, and certify the cost of that funding on a pro-rata
basis, for the purposes of establishing its “cost...of funding” under the definition of
“Default Rate”. The Judge erred to the extent that he held otherwise at paragraph 154
of the Judgment.

GSI accordingly appeals paragraphs (ii), (iii), (vi), (viii), (ix), (X), (xi) and (xii) of the
Order dated [x], in relation to Issue 11. It also appeals paragraphs (Xxiii)-(xv) in
relation to Issue 12, to the extent that those paragraphs are inconsistent with the
foregoing (and in particular to the extent that they assume that only a cost of

borrowing falls within the definition of “Default Rate”).



