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A INTRODUCTION 

1. This position paper has been filed and served on behalf of the Joint Administrators 

of Lehman Brothers Holdings plc (“PLC”), in their capacity as Respondents to the 

LBHI2 Application dated 16 March 2018.  

2. PLC's Joint Administrators are also the Applicants in the LBH Application, but adopt 

a position of neutrality on that application. 

3. The abbreviations used by LBHI and SLP3 in their position paper dated 11 January 

2019 (the “SLP3 Position Paper”) are hereinafter adopted.  

4. The LBHI2 Application seeks resolution of the question of: 

whether the claims of [PLC] under two long-term subordinated loan facility 

agreements and one short-term subordinated loan facility agreement with LBHI2, 

all dated 1 November 2006 [the LBHI2 Sub-Debt], are claims that rank for 

distribution before, after or pari passu with the claims of [SLP3] under the Floating 
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Rate Subordinated Notes issued by LBHI2 pursuant to an offering circular dated 26 

April 2007 [the LBHI2 Sub-Notes]1. 

5. PLC contends that the LBHI2 Sub-Debt ranks prior to the LBHI2 Sub-Notes. If that is 

right, present estimates indicate that the LBHI2 Sub-Debt will be paid in part, and 

the LBHI2 Sub-Notes will not be paid. SLP3 contends that the LBHI2 Sub-Debt and 

LBHI2 Sub-Notes rank pari passu, which would mean that both would be part paid, 

with a substantially larger payment to SLP3 given the relative size of the competing 

debts.  

Summary of PLC’s position 

6. Analysis of the words of the LBHI2 Sub-Debt and LBHI2 Sub-Notes indicates that the 

latter were intended to rank junior to the former (which was prior in time). Indeed, 

the LBHI2 Sub-Notes are expressed to be junior to other LBHI2 subordinated debt 

and the LBHI2 Sub-Debt was the only subordinated debt existing at the time. 

7. This position is confirmed by the 2008 Amendments, which are explicit in 

subordinating the LBHI2 Sub-Notes to other debt in situations including the present, 

a distributing administration. 

8. The intentions and factual matrix referred to liberally by SLP3 are disputed but in 

any event are likely to be inadmissible or do not support SLP3’s case. 

9. Finally, SLP3’s case that virtually the entirety of the clause 3 part of the 2008 

Amendments should be deleted by rectification relies implausibly upon there being 

no purpose for that amendment and so it being a bizarre mistake, and is rejected. 

B APPLICABLE LEGAL PRINCIPLES 

Applicable principles on the interpretation of contracts 

10. All the relevant agreements contain English law clauses. 

1
 The LBHI2 Application refers to the debts as the ‘LBHI2 Subordinated Loans’ and ‘LBHI2 Subordinated 

Notes’ respectively, but for the convenience of the Court, PLC here adopts the different abbreviations 
‘LBHI2 Sub-Debt’ and ‘LBHI2 Sub-Notes’ as used in the SLP3 Position Paper. 
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11. The basic principles are familiar and do not need repeating. In the exercise of 

interpretation, the following specific matters are relevant to the overall approach to 

be adopted. 

12. First, every contract is to be construed holistically by reference to the contract as a 

whole: Strachey v Ramage [2008] EWCA Civ 384, [2008] 2 P & CR 8, at [29]; Re 

Sigma Finance Corp [2009] UKSC 2, [2010] 1 All ER 571, at [12]. One of the facets of 

this approach is that (whilst this may not be possible in every case) the normal 

expectation and presumption is of consistency of approach, such that similar words 

may be expected to bear similar meanings within the same document: Shell UK v 

Total UK [2010] EWCA Civ 180, [2010] 1 CLC 343, at [16]; Interactive Investor 

Trading Co v City Index [2011] EWCA Civ 837, at [29]; Barnardo’s v Buckinghamshire

[2018] UKSC 55 at [23].  

13. Second, the unitary exercise of interpretation may involve giving greater or lesser 

weight to any of the particular words used, the contractual context, the wider 

factual matrix and the overall commercial sense. Specifically, in the case of a formal 

contract, especially one drafted by lawyers, correspondingly greater weight is 

properly accorded to the words used and the overall contractual context: Lukoil 

Asia Pacific v Ocean Tankers [2018] EWHC 163 (Comm), [2018] 1 Lloyd’s Rep 654. 

The court may interpret an agreement “principally by textual analysis” because of 

its sophistication and complexity and because it has been “negotiated and prepared 

with the assistance of skilled professionals”: Wood v Capita Insurance Services

[2017] UKSC 24, [2017] AC 1173, at [13]. 

14. Third, the approach to contractual interpretation is an objective one. Hence, as per 

Popplewell J in Mihail Tartsinis v Navona Management Co [2015] EWHC 57 (Comm) 

at [9], “What the parties to the contract actually meant, or whether they had any 

pertinent subjective intention at all, is irrelevant to the task of interpretation. 

Rather, the court identifies the meaning of the language used by assuming that the 

parties were reasonable people using the language of the contract to express a 

common intention.” Amongst other things, this means that references to the 

contractual “purpose” of a document are also objective: i.e. what reasonable 
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persons would have had in mind in the situation of the parties: Reardon Smith Line v 

Hansen Tangen [1976] 1 WLR 989 at 995-996.  

15. Fourth, any suggestion that there was a mistake in the language would (absent a 

claim to rectification) have to satisfy the rigorous test set out by Lord Hoffmann in 

Chartbrook v Persimmon Homes [2009] UKHL 38, [2009] 1 AC 1101, at [15]: it 

requires a “strong case” to persuade a court that “something has gone wrong with 

the language” in order to justify a meaning which departs from the words actually 

used. And not only must it be clear that something has gone wrong with the 

language, it must also be clear “what a reasonable person would have understood 

the parties to have meant.” The test that must be satisfied to justify such a result is 

“strict”: Hayfin Opal Luxco 3 SARL v Windermere VII CMBS plc [2016] EWHC 782 (Ch) 

at [68]. 

16. Fifth, subjective intentions and pre-contractual negotiations are inadmissible. 

Further, the scope for “factual matrix” evidence generally is severely constrained in 

the case of tradeable instruments (and see further below at paragraph 19.1). 

17. Sixth, as regards the interpretation of the 2008 Amendments to the LBHI2 Sub-

Notes, the same rules of interpretation apply. The general principle is that each 

amendment falls to be interpreted as at its date and against the circumstances 

prevailing at that date. The meaning of the amendment must be ascertained by 

examining the contract as at the date of the amendment: Stena Line Ltd v Merchant 

Navy Ratings Pension Fund Trustees Ltd [2011] EWCA Civ 543, [2011] Pens LR 223, 

at [30] and [32].  

Factual matrix 

18. The SLP3 Position Paper appears to be premised on the assumption that there is a 

broad scope for the investigation of factual matrix around the drafting of the 

instruments in question, and further that it is possible to extract from such 

materials conclusions as to what was (if different) “known”, “reasonably known” or 
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“objectively known” by the parties2, as well as their contractual purpose. It even 

descends to the detail of what it says the lawyers were instructed to implement3. 

However, as examined further below, the conclusions which SLP3 draws from this 

exercise are either inconclusive or of doubtful value, and so its ultimate objective is 

obscure. 

19. It remains to be seen what evidence is adduced by SLP3 in support of its Position 

Paper, and the final conclusions sought to be drawn from that evidence, but PLC is 

cautious as to the admissibility and/or probative value of the sort of enquiry which 

appears to be envisaged. The following points, in particular, will need careful 

consideration: 

19.1. The fact that the LBHI2 Sub-Notes were created as tradeable instruments, for 

which a very narrow factual matrix is admissible, because such contracts are 

to be interpreted by the reasonable person on the basis that third parties 

might be expected to become bound by the terms on their face and without 

knowledge of any internal arrangements between the original parties, and 

therefore (whether or not in fact traded) the terms must be construed 

without reference to such arrangements: Chitty on Contracts (33rd edn, 2018) 

at [13-051]; Dairy Containers v Tasman Orient Line [2004] UKPC 22, [2005] 1 

WLR 215, at [12]; Cherry Tree Investments v Landmain [2012] EWCA Civ 736, 

[2013] Ch 305, at [124] and [130]; Re Sigma Finance Corp [2009] UKSC 2, 

[2010] 1 All ER 571, at [37]; LB Re Financing No 3 Ltd v Excalibur Funding No 1 

Plc [2011] EWHC 2111 (Ch) at [42-3]; Glencore International v MSC 

Mediterranean Shipping [2015] EWHC 1989 (Comm) at [22]. For example, in 

the case of a tradeable instrument, the commercial intention is to be derived 

from the terms of the contract itself: Napier Park European Credit 

Opportunities Fund Ltd v Harbourmaster Pro-rata CLO 2 BV [2014] EWCA Civ 

984 at [33]. 

2
 SLP3 Position paper [21], [21(7)] and [25]. 

3
 SLP3 Position Paper [25(2)]. 
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As is clear on the evidence (including on the instruments’ face), the LBHI2 

Sub-Notes were in fact deliberately created not as bilateral loan agreements 

but rather as negotiable notes listed on the Channel Islands Stock Exchange 

which were, as is usual for such notes, listed on a register of noteholders and 

inherently transferable according to their terms (see especially clause 2 of the 

LBHI2 Sub-Notes). 

19.2. More generally, the correct approach to factual matrix evidence in the 

context of agreements that were not negotiated adversarially but rather were 

structured centrally between group companies, given also the injunction 

against evidence of subjective intent and of pre-contractual negotiations. 

19.3. In any event, the need to avoid a wide-ranging and undisciplined enquiry into 

intentions derived from factual matrix as if they are of equal weight with the 

words used by the parties when construing a sophisticated, professionally 

drafted commercial banking contract. They are not. 

19.4. The ability of the parties and the Court safely to engage in the sort of exercise 

that appears to be contemplated, even if it were admissible and relevant. A 

pressing reality is that the instruments in question were drafted and produced 

in the context of a complex multinational corporate structure, which was 

responding both to regulatory requirements and taxation determinants in 

different jurisdictions, over a decade ago. Each step that was taken was the 

subject of detailed advice by lawyers and accountants. It is not now possible 

to recreate all the factors in play at any one time nor all the considerations 

leading to the decisions taken, or to the drafting of documents. Hence, even 

aside from issues of admissibility, great care would need to be taken in the 

construction of an evidential narrative, especially if the intended conclusion is 

that such narrative should disapply the otherwise apparent meaning of the 

words used.  

20. In reality, as it appears to PLC, the Court should start (and, it is probable, end) with 

the words used by the parties. The importance of the words used is underlined by 
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the nature of the instruments to be interpreted. The LBHI2 Sub-Debts were under 

an FSA standard form. The Terms and Conditions of the LBHI2 Sub-Notes were 

contained in the Offering Circular dated 26 April 2007, as amended in the 2008 

Amendments pursuant to resolutions dated 3 September 2008.  

21. The LBHI2 Sub-Notes Offering Circular is a formal, complex and sophisticated 

document, in respect of a debt obligation of over $6 billion. It was drafted by Allen 

& Overy LLP and sets out the detailed legal terms governing the LBHI2 Sub-Notes 

issue. It is at the most sophisticated end of the scale of contractual documents, such 

that a textual analysis is likely to carry overwhelming weight in the interpretation 

exercise. This is no different in respect of the 2008 Amendments. These, too, were 

drafted by Allen & Overy LLP, and were considered by senior professionals within 

Lehman. 

Rectification for common mistake 

22. To succeed in a claim for rectification, a party must demonstrate that, “(1) the 

parties had a common continuing intention, whether or not amounting to an 

agreement, in respect of a particular matter in the instrument to be rectified; (2) 

which existed at the time of execution of the instrument sought to be rectified; (3) 

such common continuing intention to be established objectively, that is to say by 

reference to what an objective observer would have thought the intentions of the 

parties to be; and (4) by mistake the instrument did not reflect that common 

intention”, and the court must then choose to exercise its discretion to rectify: 

Daventry DC v Daventry and District Housing Ltd [2011] EWCA Civ 1153, [2012] 1 

WLR 1333, per Etherton LJ at [80]-[83]; also Chartbrook at [48] and [60]. Hence, it is 

the words and acts of the parties demonstrating to each other their intention, not 

their inward thoughts, which matter: Etablissements Georges et Paul Levy v 

Adderley Navigation Co (The Olympic Pride) [1980] 2 Lloyds Rep 67 at 72 (numbered 

point 3).  

23. Rectification is possible only where the court can predicate the alternative “with 

certainty”: Frederick E Rose (London) Ltd v William H Pim Junior Co Ltd [1953] 2 QB 
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450 (CA) at 461 (cited in Chartbrook at [60]); and where the disparity between the 

words used and the intentions of the parties is “clearly established”: Pitt v Holt 

[2013] UKSC 26, [2013] 2 AC 108, at [131]. Given the evidence of the parties’ 

intention as displayed by the instrument itself, the burden on a party seeking 

rectification for a common mistake in drafting the instrument is a high one and 

requires “convincing proof”: Tartsinis at [84]-[85]; were it otherwise, “certainty and 

ready enforceability would be hindered by constant attempts to cloud the issue by 

reference to pre-contractual negotiations”: Etablissements Georges et Paul Levy at 

73. In the case of a formal document drafted by specialist lawyers, the need for 

convincing proof that a mistake has been made is all the more acute.  

24. When a claim is made for rectification, the scope for admissible extrinsic evidence is 

notionally wider than on a simple construction dispute. However, in a case such as 

the present, care still needs to be taken to avoid irrelevancies and distractions. SLP3 

makes assertions as to what the “common and continuing intention” was and, 

further, what it was not4. The extent to which this can be said to be supported by 

the materials available, especially to the convincing standard required and by 

reference to objective evidence that would have been available to a reasonable 

observer, will require careful investigation and is considered further below.  

C THE LBHI2 SUBORDINATED LOANS 

Introduction to the LBHI2 Sub-Debt 

25. PLC granted three sub-debt facilities to LBHI2 on 1 November 2006: 

25.1. a long term (10 year) agreement for $4.5 billion; 

25.2. a long-term (10 year) agreement for €3 billion; and 

25.3. a short-term (5 year) agreement for $8 billion. 

4
 SLP3 Position Paper [30]. 
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26. The LBHI2 Sub-Debt comprises approximately $2.2bn. It is currently believed that 

this sum is owing under the $ short-term agreement. 

The terms of the LBHI2 Sub-Debt 

27. Each Sub-Debt Agreement comprised: Section A, a one page agreement; Section B, 

the Variable Terms (i.e. terms specific to this loan) in Schedule 1; and Section C, the 

Standard Terms in Schedule 2. 

28. The loans were revolving credit facilities (cl 7 of the Variable Terms), with monthly 

interest payable at a rate of one-month LIBOR plus LBHI’s prevailing long term debt 

spread as determined annually (cl 8 of the Variable Terms and cl 3 of the Standard 

Terms). 

29. Section A recorded on its face in the only preamble paragraph LBHI2’s desire that 

the loan qualify as Financial Resources to satisfy its Financial Resources 

Requirement under the then applicable IPRU(INV) rule 10-200 of the FSA 

Handbook5, and “has fully disclosed to the FSA the circumstances giving rise to the 

Loan or Facility and the effective Subordination of the Loan”. This was therefore a 

disclosed purpose informing the Agreement and some of the terms in it, including 

the subordination clause.  

30. The reference to IPRU(INV) makes clear that the instrument was on an FSA standard 

form, as was mandatory at the time. There was no published guidance or case law 

of which PLC is currently aware explaining what was to happen if two competing 

creditors were claiming under instruments which both contained the same cross-

referential subordination wording, or how that wording was to operate. 

Introduction to the LBHI2 Sub-Notes 

31. The LBHI2 Sub-Notes were floating rate notes issued under an Offering Circular 

dated 26 April 2007, as amended pursuant to resolutions dated 3 September 2008. 

5
 As specified in the definitions of Financial Resources, Financial Resources Requirement and Financial Rules 

in the Standard Terms of the LBHI2 Sub-Debt Agreements. 
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The initial issue size was $6.139bn. The proceeds were used to discharge some of 

the existing LBHI2 Sub-Debt (with, as it seems, the remaining balance of the LBHI2 

Sub-Debt reflecting funding derived from ECAPS). 

The terms of the LBHI2 Sub-Notes 

32. The LBHI2 Sub-Notes were redeemable after 10 years (condition 5) with monthly 

interest payable at a rate of one-month US dollar LIBOR plus 0.32% (condition 4 and 

the definition of ‘Margin’ in condition 1).  

33. As with the LBHI2 Sub-Debt Agreements, the regulatory capital purpose of the 

LBHI2 Sub-Notes was evident from the instrument itself. Page 14 of the Offering 

Circular stated that the purpose of the issue was to “strengthen the regulatory 

capital base of the group of companies in which it operates, to pay off existing loans 

and for general corporate purposes”. 

34. The applicable FSA rules at the time were no longer IPRU(INV) but were instead 

GENPRU, which did not mandate a standard form6. The wording used in the LBHI2 

Sub-Notes was therefore the choice of the drafters, albeit it had to be compliant 

with GENPRU (as was confirmed by Allen & Overy LLP). GENPRU 2.2.159(1) 2006 

required that to qualify as tier 2 capital “the claims of the creditors must rank 

behind those of all unsubordinated creditors”, although did not mandate anything 

about priority as against other subordinated debt. 

35. It is recorded in the Offering Circular that the LBHI2 Sub-Notes were initially 

purchased by PLC (see page 18). PLC was, of course, also the holder of the LBHI2 

Sub-Debt.  

36. The LBHI2 Sub-Notes were subsequently amended by resolution of LBHI2 with the 

consent of SLP3 (the then holder of 100% of the LBHI2 Sub-Notes), as recorded in an 

LBHI2 written resolution dated 3 September 2008, with the approval of the FSA.

6
 GENPRU guidance 2.2.164.
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D THE PRIORITY DISPUTE 

37. The subordination clauses are summarised in the following table, excluding the 

additional wording added by the 2008 Amendments, which is discussed separately 

below at paragraph 49 and following. While the pre-2008 Amendments version of 

the LBHI2 Sub-Notes is of historic interest only—the only contract to be construed is 

the post-2008 Amendments version—the pre-2008 Amendments version is 

considered first for convenience, including by way of context when the 2008 

Amendments come to be considered. 

Clause LBHI2 Sub-Debt LBHI2 Sub-Notes 

subordination 

clause 

“the rights of the Lender 

in respect of the 

Subordinated Liabilities 

are subordinated to the 

Senior Liabilities…” 

“The rights of the Noteholders 

against the Issuer in respect of 

the LBHI2 Sub-Notes are 

subordinated in right of payment 

to the Senior Creditors (as 

defined below)” 

definition of ‘Senior 

Liabilities’/‘Senior 

Creditors’ 

“all Liabilities except the 

Subordinated Liabilities 

and Excluded Liabilities” 

“creditors of the Issuer… (ii) who 

are subordinated creditors of the 

Issuer other than those whose 

claims the claims of the 

Noteholders are expressed to 

rank pari passu and those whose 

claims rank, or are expressed to 

rank, pari passu with, or junior to, 

the claims of the Noteholders” 

definition of 

‘Excluded Liabilities’

“Liabilities which are 

expressed to be and, in 

the opinion of the 

Insolvency officer of the 

Borrower, do, rank junior 

to the Subordinated 

Liabilities in any 

Insolvency of the 

Borrower” 
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38. PLC agrees with SLP3 that the three tranches of the LBHI2 Sub-Debt rank pari passu

among themselves.  

39. SLP3 contends (see SLP3 Position Paper [24-25]) that the LBHI2 Sub-Debt ranks pari 

passu with the LBHI2 Sub-Notes. Although SLP3 does not explain how this is said to 

work linguistically, its case would seem to be that the LBHI2 Sub-Notes constitute 

“Subordinated Liabilities” within the definition in the LBHI2 Sub-Debt Agreements 

and that all such “Subordinated Liabilities” rank pari passu. PLC’s position is as 

follows. 

The proper construction in this case, absent the 2008 Amendments 

40. The drafting technique in both the LBHI2 Sub-Debt Agreements and the LBHI2 Sub-

Notes is similar, in that they each employ a referential structure. Whilst there is a 

broad subordination to other debt, each instrument (as a primary instrument) 

allows for the possibility that another instrument (as a referred instrument) may 

express itself to be more deeply subordinated. Whether any referred instrument 

does in fact do so is a matter of construction of both the primary instrument (as to 

what amounts to ‘expressed to’) and the referred instrument (as to what it 

‘expresses’). 

41. There are two principal determinants which together resolve the priority issue, 

leaving aside for the moment the 2008 Amendments: (a) the differing wording of 

the instruments; and (b) the timeline.  

42. Starting first with the wording of the LBHI2 Sub-Debt. The technique, as above, is of 

a general subordination to other debt, save for liabilities “expressed to” rank junior 

in any Insolvency.  

43. Reverting to the LBHI2 Sub-Notes, the Offering Circular provides important detail 

around the LBHI2 Sub-Notes’ own general subordination that is not contained in the 

FSA standard form employed in the LBHI2 Sub-Debt. The LBHI2 Sub-Notes are 

subordinated to Senior Creditors, who comprise (a) all unsubordinated creditors; 

and (b) subordinated creditors save those expressed to rank pari passu or junior. 
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The inclusion of this latter category is on an objective analysis a qualified express 

statement of juniority (as anticipated by the LBHI2 Sub-Debt): it is an expression of 

juniority to all subordinated debt subject only to the qualification or exception of 

subordinated debt which itself is expressed to be pari passu with or junior to the 

LBHI2 Sub-Notes. 

44. Pausing therefore at this stage, the LBHI2 Sub-Notes do contain at least a potential 

expression of juniority to other subordinated debt because that is what the words 

say. The only further question is whether this is an actual expression of juniority to 

the LBHI2 Sub-Debt. As to this, the answer is ‘No’ if the LBHI2 Sub-Debt falls within 

the qualification, and ‘Yes’ if it does not. 

45. So it is necessary to go on to construe and apply the qualification in the LBHI2 Sub-

Notes. This also uses the words “expressed to”, which words bear the same 

meaning as in the LBHI2 Sub-Debt. However, in this case, the LBHI2 Sub-Debt (as 

the referred instrument) makes no express reference to its position vis-à-vis other 

subordinated debt. Moreover, the LBHI2 Sub-Debt does not even on its face allow 

for the possibility of a pari passu ranking with other subordinated debt.  

46. In the absence of any reference to its position vis-à-vis other subordinated debt, the 

LBHI2 Sub-Debt does not carry the necessary expression required to satisfy the 

qualification in the LBHI2 Sub-Notes. The subordination to ‘all Liabilities’ is not 

sufficient, and by it the LBHI2 Sub-Debt is not “expressed to” rank junior to the 

LBHI2 Sub-Notes. So, as the qualification in the LBHI2 Sub-Notes is not engaged, the 

result is that the LBHI2 Sub-Notes do indeed contain an applicable expression of 

juniority to the LBHI2 Sub-Debt. 

47. Against this textual analysis, the timeline provides clarificatory context which 

confirms this construction: 

47.1. As at the date of the LBHI2 Sub-Debt Agreements, the LBHI2 Sub-Notes did 

not exist. Nor is there believed to have been any other subordinated debt 

owed by LBHI2. Hence the wording in the LBHI2 Sub-Debt (“expressed to”) 

was not a reference to existing debt but could only have been a reference to 
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future debt. The parties were allowing for the possibility that, in the future, 

new subordinated debt might be created and might be subject to deeper 

subordination. Without such wording, this would not be possible (or at least 

would be difficult and probably uncertain). As David Richards J observed in Re 

Lehman Brothers International (Europe) (in administration) [2014] EWHC 704 

(Ch), [2014] BCC 193, at [75] of an identical clause in the LBIE subordinated 

debt: 

“It seems to me that the obvious purpose of the exclusion of such liabilities is 

to cater for the situation in which a borrower issues further debt on terms that 

it is expressed to rank junior to the subordinated liabilities created by these 

subordinated debt agreements. It is, and was at the date of these agreements, 

a real possibility that a borrower might wish to issue such debt and the 

purpose of this provision is simply to ensure that such junior subordination is 

effective.” 

47.2. By the time of the LBHI2 Sub-Notes, in contrast, the LBHI2 Sub-Debt was 

already in existence (and indeed the LBHI2 Sub-Notes were issued to PLC, the 

holder of the LBHI2 Sub-Debt, and the proceeds paid off part of that LBHI2 

Sub-Debt). Hence, the subordination provisions in the LBHI2 Sub-Notes were 

directed to the existing subordinated debt as well as to any future debts. 

47.3. In that context, and given the express reference in the LBHI2 Sub-Notes to 

potential juniority to other subordinated debt, the reasonable inference is 

that the drafting of the LBHI2 Sub-Notes reflected an acknowledgment of 

juniority to the existing LBHI2 Sub-Debt (LBHI2’s only other subordinated 

debt). Had the draftsmen of the LBHI2 Sub-Notes wished to ensure that the 

LBHI2 Sub-Debt fell within the qualification to the subordination provisions, so 

as to avoid juniority to the LBHI2 Sub-Debt, then they could easily and would 

have said so, identifying the LBHI2 Sub-Debt by name and date. Given in 

particular the lack of any contrary express statement in the LBHI2 Sub-Debt, 

the conclusion is that the LBHI2 Sub-Notes were indeed intended to be junior 

to the extant subordinated debt.  
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48. SLP3’s case is set out at SLP3 Position Paper [24]. Responding briefly to each of the 

numbered points made: 

(1) SLP3 seeks to place weight on the fact that the LBHI2 Sub-Notes post-dated 

the LBHI2 Sub-Debt but did not expressly refer to them. As above, the actual 

wording of the LBHI2 Sub-Notes properly takes this point in the other 

direction: given the express juniority to other subordinated debt, the absence 

of express reference to the LBHI2 Sub-Debt by way of qualification 

demonstrates that, contrary to SLP3’s contention, the LBHI2 Sub-Notes did 

evince an objective intention to rank junior to the existing LBHI2 Sub-Debt. 

(2) The contention that the wording in the two instruments is “materially the 

same” is not correct, as one contains an express juniority to subordinated 

debt and the other does not. 

(3) The premise of this paragraph, namely that both instruments are 

“subordinated to the same ‘Senior Liabilities’/Senior Creditors” signals that it 

assumes what it seeks to prove. It does not engage with the priority issue 

which needs to be determined. 

(4) This supposedly follows from (3) and hence is subject to the same defect. The 

statutory pari passu distribution for debts other than preferential debts which 

are proved at the same time tells us nothing about the answer to the question 

in issue, which is the order in which PLC and SLP3 are entitled to prove, i.e. 

the contractual priority. 

(5) This is a conclusion. 

(6) This is the paragraph, it seems, in which SLP3 seeks to make use of 

conclusions from the factual matrix. Subject to the caveats mentioned at 

paragraphs 18 to 21 above: 

a. The contention that “the objective” was to refinance the LBHI2 Sub-

Debt for tax and GAAP purposes may be correct, at a level of 

abstraction, though that says nothing about the priority issue. The 
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further contention that this was to be “on materially the same terms” 

is imprecise, is unclear as to its supposed effect on priorities, and does 

not take account of the different language actually used in respect of 

subordination.  

b. In this context, the conclusion from SLP3’s review of the evidence (at 

SLP3 Position Paper [21(8)]) that “[t]here is nothing to suggest that 

anyone in the Lehman Group gave any consideration as to how the 

subordination provisions would operate as between the LBHI2 Sub-

Debt and the LBHI2 Sub-Notes in the event of insolvency…” may or may 

not be factually correct but does not constitute relevant or probative 

admissible factual matrix evidence as to the objective contractual 

purpose. 

c. SLP3 then suggests that there was “no regulatory need” for one 

subordinated instrument to rank ahead of another. That also may or 

may not be correct but is, also, of no obvious relevance. The 

instruments contained a subordination provision that must be 

construed and applied, and the LBHI2 Sub-Notes expressly refer to 

them ranking below other subordinated debt. 

d. Finally, SLP3 contends that “ordinary market practice” was for dated 

subordinated debts to rank pari passu. PLC reserves it position until it 

sees admissible evidence (if any) of this market practice but, again, it 

seems a doubtful basis of probative factual matrix evidence, not least 

because the wording of the LBHI2 Sub-Notes expressly contemplated 

tiers of subordinated debt. 

(7) In this final paragraph, there is said to be “accordingly” no commercial 

rationale to subordinate the subordinated loans inter se. No further factors 

are relied upon. As it seems to PLC, SLP3’s interpretation is certainly no more 

commercially rational than PLC’s. The answer is found in the words which the 

parties in fact used. 



18

The proper construction in the light of the 2008 Amendments 

49. In fact, the LBH Sub-Notes Offering Circular was amended by the 2008 Amendments 

and it is only this amended version that must be construed, although the above 

points in relation to the pre-amendment version largely continue to apply and 

provide the background when construing the amended version. 

50. The language of the 2008 Amendments must be considered within the structure of 

the original Offering Circular terms. That structure provided, at clause 3, for 

provisions dealing with “Status and Subordination” and, at clause 4, for “Interest”. 

Within that structure, the principal amendments address two separate issues: 

50.1. By the addition of an entirely new clause 4(f), this amendment both allows the 

issuer to defer payment of interest which was otherwise due, and regulates 

the accrual and subsequent payment of that interest. None of that affects 

priorities with other creditors. But it is significant that clause 4(f) contains a 

comprehensive code for the deferral, accrual and payment of interest. Subject 

to immediately consequential minor amendments to acknowledge the 

potential for arrears (e.g. at clause 5(a) and 5(c)), nothing more needed to be 

added to the Terms in order to regulate the operation of the new regime for 

interest payments. 

50.2. Yet, separately, there are extensive amendments to clause 3(a). Such 

amendments do not regulate the deferral of interest. On any reasonable 

objective interpretation, they regulate status and subordination (i.e. priority), 

either (and they do not state which of these they are seeking to do) by 

expressly confirming the existing position or by creating a new position by 

amendment. Hence, they have a different subject matter (and indeed, 

purpose, to the extent that can be discerned) to the clause 4(f) amendments. 

51. Under the heading, and by reference to “Status and Subordination”, clause 3(a) was 

amended as follows: 
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51.1. The amendments to the first paragraph of clause 3(a) are directed to the 

solvency condition under the LBHI2 Sub-Notes. The effect is to remove the 

condition of solvency, “where an order is made by a competent court, or a 

resolution passed, for the winding up or dissolution of the Issuer”.  

51.2. There is then an entirely new paragraph (beginning “If any time…”). The 

purport and effect of this critical paragraph is as follows: 

(a) It is triggered upon winding up or dissolution (this following the same 

wording as in the amendments to the first paragraph). 

(b) In that event, the payable amount on the LBHI2 Sub-Notes is deemed to 

be the amount which would have been payable if the Noteholder had 

been the holder of preference shares with a preferential right to return 

over (i) other shareholders; and (ii) other creditors with rights 

equivalent to notional or unissued shares. 

51.3. This new paragraph must be read alongside clause 8, which allows for the 

making of a claim by the Noteholders in the winding up. The import of the 

new paragraph is that: 

(a) It is concerned directly with the status and subordination rights of 

Noteholders in the event of such a claim. 

(b) It is a deeming provision, to the effect that the claims of Noteholders 

are to be treated, not at the priority level of debt claims, but at the 

priority level of claims by preference shareholders satisfying the 

definition given. 

(c) Of necessity, this provision affects priorities (whether by confirmation or 

amendment) because creditors and shareholders stand in a different 

place in the applicable waterfall. By deeming the Noteholder claims to 

be equivalent to those of preference shareholders, the amendment 

relegates Noteholder claims behind all other creditors, including all 
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other subordinated creditors. It accordingly expresses the desired 

ranking of the LBHI2 Sub-Notes. 

(d) This is confirmed also by the final assumption at the end of the 

paragraph that such preference share “was entitled to receive, on a 

return of assets in such winding up” amounts of principal plus interest. 

All other debt payments, including under the LBHI2 Sub-Debt, fall due 

before, and hence in priority to, any “return of assets” to shareholders 

or deemed shareholders. 

51.4. This outcome is confirmed by the final, new paragraph, which is declaratory in 

its effect, namely that the Noteholders are to have a right to a return of assets

in the winding up in priority over (and, so only over) shareholders for 

regulatory capital purposes qualifying as Upper Tier 2 or Tier 1. As indicated 

above, it is believed that the LBHI2 Sub-Debt qualified as Tier 3 Capital (and if 

not would have been Lower Tier 2 Capital). Had there been any intention to 

rank these claims pari passu with sub-debt, this could easily and would have 

been made clear in this paragraph. 

51.5. On this basis, and whatever the position in 2007, at least as from the date of 

the 2008 Amendments, and therefore for present purposes, the LBHI2 Sub-

Notes are “expressed to” rank junior to the LBHI2 Sub-Debt and so are 

Excluded Liabilities within the meaning of the LBHI2 Sub-Debt. 

52. SLP3 addresses the wording of the amendment at SLP3 Position Paper [29]. What is 

said is that the amendment evinces a clear intention that the LBHI2 Sub-Notes rank 

above shareholders but no intention that they rank below debt (in other words, by 

setting a floor to their priority status and not a ceiling). However, given that 

Noteholders were always senior to shareholders, it is not obvious what commercial 

purpose an amendment to such an effect would have served. But the primary 

difficulty is that it is not what the amendment says. The deemed status as 

preference shareholders carries both a floor and a ceiling (this concept appears to 

be accepted by SLP3 in a different context at SLP3 Position Paper [43(7)]). It is this 
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conscious and overt deeming provision which confirms or establishes the juniority 

of the LBHI2 Sub-Notes to the LBHI2 Sub-Debt.  

53. PLC addresses the meaning of the references to winding up or dissolution below. 

Subject thereto, these provisions taken as a whole are clear as to the resultant 

priority level of the LBHI2 Sub-Notes. As they are to sit at the level of preference 

shares, and whilst they are superior to ordinary shares, they are necessarily inferior 

to all other debt. The language is not capable of supporting any other meaning.  

54. On the correct approach set out above, the court may have regard to the purpose 

of the amendment, construed objectively by reference to the terms of the LBHI2 

Sub-Notes themselves. But this is ultimately a circular exercise. On the face of 

clause 3(a), the purpose of the amendment was to confirm or affect the status and 

subordination of the LBHI2 Sub-Notes, and the detailed language sets out the 

manner in which this was achieved. Hence the objective purpose is consistent with 

the correct interpretation of the words used, as described above.  

55. For reasons explored above, PLC remains cautious as to the admissibility of a wider 

examination of the particular discussions or arrangements within Lehman which led 

up to the conclusion of the amendment, and in any event doubtful as to the 

possibility of any definitive or helpful answer as to the specific rationale of the 

language used (whether, for instance, there was an intent to gain some tax or 

regulatory or other perceived advantage, or whether this was merely to confirm the 

pre-existing priority position), but will address any such evidence as is found to be 

admissible and relevant.  

56. At SLP3 Position Paper [25], SLP3 makes certain assertions as to the facts 

“objectively known” to the parties. But none of these matters, even if proved to be 

true and theoretically admissible, takes the matter further forward: 

56.1. It is said that the “purpose” of the amendment was to permit the deferral of 

the payment of interest. Yes, so it appears, as regards clause 4. But this does 

not explain the purpose of clause 3. 
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56.2. It is said that Allen & Overy LLP were not instructed to subordinate the LBHI2 

Sub-Notes to the LBHI2 Sub-Debt. Save for the emails in disclosure, it is not 

presently known exactly what Allen & Overy LLP were and were not instructed 

to do.  Nor is it known (and it is difficult to see that this would be admissible 

or relevant even if available) either what the draftsman had in mind when he 

selected the words for the amendment or what he might or might not have 

thought about a point to which he did not address his mind. But, whether by 

express instruction or on their own initiative in order to fulfil whatever 

instruction they had been given, Allen & Overy LLP deliberately drafted 

amendments to clause 3 with content which was objectively directed to the 

priority of the LBHI2 Sub-Notes, which amendments were then agreed by 

Lehman. 

56.3. It is said that the LBHI2 Sub-Notes would continue to qualify as lower tier 2 

capital. That is correct, though this does not have an obvious bearing on the 

priority issue. 

The meaning of the words “insolvency or winding up” 

57. The amendment to the first paragraph of section 3(a) removes the solvency 

condition and so allows for the possibility of payment to be made “where an order 

is made by a competent court, or a resolution passed, for the winding up or 

dissolution of the Issuer (except for the purposes of a reconstruction, amalgamation, 

reorganisation, merger or consolidation on terms previously approved in writing by 

an Extraordinary Resolution of the Noteholders)”. The second paragraph, in turn, 

repeats the same wording for the same purpose. Otherwise, the pre-condition of 

solvency precludes any payment unless LBHI2 is able to pay “its debts” when they 

fall due. 

58. The question arises as to whether the insolvency events specified in these two 

paragraphs include the circumstances now obtaining in respect of LBHI2, namely a 

distributing administration. For these purposes, the competing interpretations may 

be described as: 
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58.1. the ‘broader definition’, to the effect that the words include (at least) a 

distributing administration; or 

58.2. the ‘narrower definition’ , i.e. that the words mean only a winding up or 

dissolution in accordance with the Insolvency Act (and, possibly, the 

equivalent in another jurisdiction). 

59. PLC considers that the broader definition is the correct one for the reasons set out 

below. If it is, then the priority of the LBHI2 Sub-Notes is clear for the reasons set 

out above: the LBHI2 Sub-Notes rank below other subordinated debts and level 

with preferential shares. 

60. For that reason, SLP3 advances the narrower definition (SLP3 Position Paper [27-8]). 

However, that definition also leads to the priority of the LBHI2 Sub-Debt over the 

LBHI2 Sub-Notes, although for different reasons. 

61. Very simply: on the narrower definition, if the insolvency events specified in clause 

3(a) do not include a distributing administration, then the default position obtains, 

namely the solvency condition operates. As is clear on the wording of clause 3(a), 

this precludes any payment on the LBHI2 Sub-Notes because LBHI2 cannot satisfy 

that condition. 

62. This point as to the preclusion of payment on the LBHI2 Sub-Notes is re-enforced by 

reference also to clause 8, which provides for the only enforcement remedies 

available to the Noteholders. These remedies are as follows: 

62.1. Upon default, the Noteholders may institute proceedings “for the Insolvency 

of the Issuer”. ‘Insolvency’ is defined in clause 1 to mean and include “a 

liquidation, winding up, bankruptcy, sequestration, administration, 

rehabilitation and dissolution…”.

62.2. If an order is made or resolution passed for winding up or dissolution (the 

same wording as is used in the clause 3(a) amendment, which SLP3 says does 

not apply in the present case), the LBHI2 Sub-Notes may be accelerated and 

become immediately due and payable. 
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62.3. However, and by clause 8(c) “no remedy… against the Issuer other than as 

specifically provided by Conditions 8(a) and 8(b) or submitting a claim in the 

winding-up of the Issuer will be available to the Noteholders.” 

63. As discussed further below, it is difficult to imagine these three sub-sections are 

intended to describe different insolvency processes, as the narrower approach 

requires. But, be that as it may, the narrower approach advanced by SLP3 leads the 

conclusion that the reference to “winding up of the Issuer” in clause 8(c) is a 

reference only to an Insolvency Act winding up. If that were right, then the 

Noteholders would be without any remedy at all in a distributing administration, 

thereby ceding priority to the LBHI2 Sub-Debt for this reason also.   

64. Whilst the narrower definition would accordingly accord priority to the LBHI2 Sub-

Debt, the broader definition is much more realistic. In summary: 

64.1. The words “winding up or dissolution” must be read in the context of what is 

being sought to be achieved (both in clause 3(a) and in clause 8(c), on the 

correct assumption of consistency of language). These provisions allow for 

circumstances in which, by way of carve out, the solvency condition does not 

apply and Noteholders may enforce a remedy in an insolvency process. 

64.2. The wording does not refer to the Insolvency Act as such and does not specify 

that the processes referred to should bear a narrower definition. The words 

“winding up” are capable of bearing a wider meaning and do in fact do so, as 

the scheme of clause 8 makes clear (see paragraph 63 above). And for 

example, under the Insolvency Regulation Article 2, the definition of “winding 

up proceedings” includes “winding up through administration, including 

appointments made by filing prescribed documents with the court.”

64.3. There is no reason to construe these words narrowly. The correct context for 

their construction is the broad definition of ‘Insolvency’ in clause 1, with the 

result that the Noteholders are entitled to payment (at the appropriate 

priority level) in the event that a distribution is made out of any of the 

processes so identified. Accordingly, and at a minimum, the words embrace a 
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distributing administration which is functionally the same as a distribution 

through an Insolvency Act winding up. 

64.4. Specifically, so far as outcome and structure and concerned, there is in 

practical terms, no substantive difference between the payment processes in 

an Insolvency Act winding up and those in an Insolvency Act distributing 

administration. The aim of each is to distribute the remaining assets of the 

insolvent estate to the creditors. See e.g. Re Kaupthing Singer & Friedlander 

Ltd [2010] EWHC 316 (Ch). At [2] Blair J observed that the administrator 

receives proofs of debt, adjudicates such proofs and makes a distribution to 

creditors “in much the same way” as in a liquidation, and the machinery for 

making distributions is “modelled on the equivalent rules applicable to 

liquidations”. And at [24] he accepted the submission that the administration 

distribution under paragraph 65(3) of Schedule B1 was “in substance 

equivalent to a distribution made by a liquidator in the course of a winding 

up.” Indeed, the Judge in that case held (at [24]) that the term “winding up” 

within the Terms and Conditions of certain Bonds extended not only to 

compulsory or voluntary liquidation but also to administration where a notice 

of proposed distribution to creditors had been given in accordance with rule 

2.95. See also Waterfall I (Re Lehman Brothers International (Europe) (no. 4))

[2017] UKSC 38, [2018] AC 465, at [172-186], where the contributory rule in 

liquidations was applied to the “analogous, albeit not identical” situation of a 

distributing administration. 

64.5. Particularly as the concept of a distributing administration is a relatively new 

one (the changes in the Enterprise Act becoming effective on 15 September 

2003), it is unsurprising that it is not expressly referred to in what appears to 

be a standard form of words used. 

64.6. However, there is no reason to distinguish the two processes of an Insolvency 

Act winding up and distributing administration in this context. And, indeed, it 

would be perverse to arrive at a construction whereby the entitlement of the 

Noteholders to payment depended entirely on the specific distributing 
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insolvency regime that happened to be chosen. It would also produce an 

arbitrary outcome, which could not have been the intention of commercial 

parties to the LBHI2 Sub-Notes, and would not be in accordance with 

commercial common sense. There is no sensible purpose in an outcome which 

provides Noteholders with a remedy if there is an insolvency distribution 

through a winding up but with no remedy if the distribution comes through an 

administration. 

65. Further, and lest the contrary be advanced, nor is there any particular significance 

in the words “an order is made by a competent court, or a resolution passed…”. 

Certainly, there is no significance which lends support to the narrower definition. 

Administration may also be by order (and a distributing administration must be). 

But in any event, these words are not used consistently throughout the 

amendments: clause 4(f) refers to “the commencement of the winding up or 

dissolution of the Issuer (except for the purposes of a reconstruction, amalgamation, 

reorganisation, merger or consolidation on terms previously approved in writing by 

an Extraordinary Resolution of the Noteholders”, indicating that the focus is on the 

substance not the procedure.  

66. Finally, the amendments may also be seen in their regulatory context. The original 

Offering Circular was drafted in compliance with the then applicable GENPRU. 

Pursuant to GENPRU 2.2.159(3)(R), Tier 2 capital was required to provide for 

remedies limited to “petitioning for the winding up of the firm or proving for the 

debt in the liquidation or administration.” Clause 8(c) as originally drafted is 

consistent with this rule if the broader definition obtains. Equally, the amendments 

to clause 3(a) are also consistent with the rule, if the broader definition is 

applicable. That said, it is probably unsafe to place definitive weight on the precise 

wording of GENPRU as it is far from clear that GENPRU (or indeed the Banking 

Directive which it implemented, namely the Banking Consolidation Directive 

(2000/12/EC) as recast (2006/48/EC)) actively focused on distinctions between 

insolvency processes, let alone on distinctions between a winding up and a 

distributing administration. 
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67. SLP3 contends for the narrower definition at SLP3 Position Paper [27]. In support of 

this position, it is said only that the effect of the amendment would be to accelerate 

the LBHI2 Sub-Notes, something which (as per GENPRU 2.2.159(R)) is available on a 

“winding up”. But this both misconstrues the wording of the amendment and places 

too much weight on the wording of the Rule (which, on its face, does not track the 

wording of the amendment anyway). Above all of this, SLP3 provides no reason why 

this carefully calibrated amendment should provide a radically different outcome 

for Noteholders depending on whether the issuer is wound up or put in a 

distributing administration. 

E SLP3’S RECTIFICATION CASE 

68. Rectification falls to be considered only in the event that SLP3 fails on its 

construction case. Hence, the working hypothesis and premise of this part of the 

argument is that, when properly construed in accordance with applicable principles, 

the 2008 Amendments establish (whether by confirmation or change) that the 

LBHI2 Sub-Debt has priority over the LBHI2 Sub-Notes. SLP3’s case has to be that 

this was an (otherwise inexplicable) mistake on the part of Allen & Overy LLP which 

was (equally inexplicably) overlooked by Lehman. 

69. Further, the theme of SLP3’s case (as explained below) is that there was no 

intention that the amendments should alter priority. Accordingly, if and to the 

extent that, consistently with PLC’s case, the LBHI2 Sub-Notes in unamended form 

already ceded priority to the LBHI2 Sub-Debt, such that the amendments merely 

confirmed the existing priority position, upon removal of the solvency condition, 

then the rectification case falls away. 

70. The claim for rectification is set out at SLP3 Position Paper [30]. The premise of this 

claim is the assertion that it was the “common and continuing intention” that the 

amendment “should do no more and no less” than enable LBHI2 to defer interest. 

This is said to be supported by the further assertions that there is no evidence that 

the decision makers discussed modifying priority, that Allen & Overy LLP were given 

no instructions to do so and that “[t]hey did not intend” to do so. 
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71. The ambition of the claim is apparent from the extent of the rectification apparently 

needed. As set out in SLP3 Position Paper [30(4)], SLP3 seeks to rectify clause 3(a) 

by deleting virtually the entirety of (including all substantive parts of) the 

amendments to clause 3(a). Hence, the contention is that the whole adventure was 

a mistake and should never have been drafted at all. One can immediately see the 

implausibility of such a case, as, at its lowest, the drafter of the amendment to 

clause 3(a) plainly intended to do something rather than nothing. 

72. Further, the suggestion (SLP3 Position Paper [30(1)]) on which SLP3’s rectification is 

based that the common intention was to do “no more and no less” than enable 

LBHI2 to defer interest is an incorrect statement of the facts, as they appear. It does 

not explain the intention behind the amendment to clause 3(a), which is the subject 

matter of the claim to rectification. That amendment demonstrates that there was 

an intention to do “more” than defer interest, in particular to amend or clarify 

priority, even if that was itself in some way collateral to or supportive of the 

deferral of interest. This argument cannot be sufficient to support a case in 

rectification. 

73. The case advanced by SLP3 in its position paper is one derived from the apparent 

absence of a positive statement identified by the recent disclosure review, and 

apart from the amendment itself, that the intention was to affect the priority of the 

LBHI2 Sub-Notes. It is doubtful whether (at least outside the pensions context) the 

absence of a positive statement of intention can demonstrate the necessary 

continuing contrary intention, for the purpose of supporting a claim in rectification. 

It is accepted that, in FSHC Group Holdings v Barclays Bank [2018] EWHC 1558, 

Henry Carr J held that this might in principle be sufficient, albeit that whether it did 

depended on all the circumstances.  

74. If absence of a positive statement of intention could in theory suffice to 

demonstrate a contrary common intention, this is by its nature the weakest form of 

evidence to support a claim in rectification. The absence of an extra-contractual 

statement of intent, if established, will in most circumstances be ambiguous as to 

its meaning: for example, it may merely mean that the point was not thought 
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about, or that the intention that the words chosen in the contract have their natural 

meaning and consequences in the relevant respect was (unsurprisingly, in many 

cases) not recorded. For the purpose of a claim in rectification, that could not be 

enough, at least without significantly lowering the bar for this highly restrictive 

remedy.  

75. Further, the significance of the absence would have to be established objectively, by 

reference to the contemporaneous documents. It would not be enough for an 

individual to explain, after the event, what he or she did or did not have in mind at 

any relevant time (this never being evidentially sufficient for rectification purposes), 

let alone what he or she might or might not have said, if asked, or thought, if the 

point had occurred. This is especially important in the present case where there was 

no normal adversarial negotiation between contracting parties. 

76. Yet the difficulty remains that the evidence, as presently understood by PLC, is 

inconclusive as to the precise reason or reasons for the words chosen in the 

amendments to clause 3(a), let alone the actual intentions of the contracting 

parties. It is beyond sensible doubt that the amendments were intended to affect 

the priority of the LBHI2 Sub-Notes. And the contention at SLP3 Position Paper 

[29(4)] that “The 2008 Amendments evince a clear intention that the LBHI2 Sub-

Notes rank above the ‘Notional Holders” means that SLP3 must accept this also. 

Hence the debate is not as to whether the amendment affected priority but how it 

did so. As to this, there is no clear evidence as to the specific intention behind the 

words chosen, and no basis to conclude that there was a contrary common 

intention that the words used should not mean what they say.  

77. It also to be remembered that the mistake alleged to support the claim in 

rectification is of a fundamental nature. SLP3’s theory, as understood, is that 

although there was an intention only to permit the mechanics of interest accrual, 

Allen & Overy LLP proceeded to draft, and Lehman (and then the FSA) approved, a 

substantive change to clause 3(a), for no or no apparent purpose and which was 

directly inconsistent with the allegedly shared, objectively demonstrable common 

intention that the amendments should not affect priority in respect of the LBHI2 

Sub-Notes. This is so inherently unlikely that it would require clear and cogent 
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evidence to displace the otherwise natural conclusion that the parties intended the 

words to mean what they said.  

78. Indeed, the improbable nature of the claim is apparent from the scale of the 

alterations said by SLP3 to be necessary to produce rectification. As indicated 

above, SLP3’s case is that virtually the entirety of the amendments to clause 3(a) 

should be excised in order to reflect the parties’ alleged common continuing 

intention. So the case is not just that there was an unintentional error in what was 

written but that (save for a minor reference to arrears) clause 3(a) should not have 

been amended at all. This underscores the magnitude of the mistake said to have 

been made by all parties involved and hence its improbability. It is also inconsistent 

with SLP3’s own case (SLP3 Position Paper [29(4)]) that there was a clear intention 

to clarify that the LBHI2 Sub-Notes rank above Upper Tier 2 creditors. 

79. Ultimately, and at its lowest, there is no convincing proof that there was a mistake 

in the drafting of the amendments, a mistake which is in any event inherently 

unlikely given the nature of the document, the identity of the drafters, the scope of 

the internal review and the magnitude and inexplicability of the supposed mistake. 

80. Even if that were not so, PLC would invite the court not to grant the discretionary 

relief of rectification, in circumstances where: (i) the Notes were tradeable 

instruments listed on a public stock exchange; and (ii) the amendments were made 

in the context of a highly structured transaction which responded to complex tax 

and regulatory issues affecting the immediate parties and the Lehman group as a 

whole. The court should be slow to unwind that transaction, a decade later, merely 

for the purpose of determining a priority dispute between Lehman entities. 
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