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Introduction  

1. This position paper has been filed and served on behalf of Lehman Brothers Holdings Inc. 

(“LBHI”) and Lehman Brothers Holdings Scottish LP 3 (“SLP3”) in accordance with the 

Order of Mr Justice Mann dated 24 July 2018 (the “Order”).  

2. The Order requires the parties to file and serve on the other parties a position paper 

setting out in detail: (i) their position in respect of each of the issues identified in the 
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relevant Directions Application, namely, the application dated 16 March 2018 for 

directions within the administration of Lehman Brothers Holdings plc (“PLC” and the 

“PLC Application”) and the application dated 16 March 2018 for directions within the 

administration of LB Holdings Intermediate 2 Limited (“LBHI2” and the “LBHI2 

Application”); and (ii) the basis upon which they adopt such positions, including 

references to the principal authorities which they anticipate, at that stage, relying upon at 

trial.  

3. Paragraph 8(a) of the Order gives LBHI and SLP3 permission to file and serve a single 

joint position paper. Accordingly, this joint position paper sets out LBHI’s position in 

relation to the issues identified in the PLC Application, and SLP3’s position in relation to 

the issues identified in the LBHI2 Application. 

4. LBHI is the US parent company of the Lehman Brothers group (the “Lehman Group”). 

On 15 September 2008, LBHI entered Chapter 11 proceedings in the US. SLP3 is a 

Scottish limited partnership formed on 25 April 2007. SLP3’s general partner is Lehman 

Brothers Holdings Scottish LP 2 (“SLP2”). SLP2’s general partner is LBHI. 

5. LBHI has held the PLC Sub-Debt (defined below) since 19 April 2017 and SLP3 has held 

the LBHI2 Sub-Notes (defined below) since on or around 1 May 2007. 

6. This position paper is divided into the following sections: 

 

(1) Part A: Ranking Issues  

i. Issue 2 PLC Application: paragraphs [9] to [16]; 

ii. Issue 1 LBHI2 Application: paragraphs [17] to [30]; and 

iii. Authorities: paragraph [31]. 

 

(2) Part B: PLC Issues 

i. Issue 1 PLC Application: paragraphs [32] to [40]; 

ii. Issue 3 PLC Application: paragraphs [41] to [43]; and 

iii. Issue 4 PLC Application: paragraphs [44] to [47]. 

 

7. In Part A of this position paper, LBHI and SLP3 set out their respective positions in 

relation to Issue 2 of the PLC Application and Issue 1 of the LBHI2 Application. These 
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two issues are closely interlinked, raising common questions relating to whether dated 

subordinated debts issued by entities within the Lehman Group to other entities in that 

group rank for distribution before, after or pari passu to each other. Issue 2 of the PLC 

Application falls to be determined, both chronologically and logically, prior to Issue 1 of 

the LBHI2 Application.  

8. In Part B of this position paper, LBHI sets out its position in relation to Issues 1, 3 and 4 

of the PLC Application. These issues only arise on the PLC Application.  

PART A: RANKING ISSUES 

Issue 2 PLC Application 

9. Issue 2 in the PLC Application is:  

“…within the administration of [PLC], whether LBHI’s claims in respect of the 

[PLC] Sub-Debt rank for distribution before, after or pari passu with any of the 

claims of LB GP No 1 Limited (In Liquidation) (as General Partner of, respectively, 

Lehman Brothers UK Capital Funding LP, Lehman Brothers UK Capital Funding II 

LP and Lehman Brothers UK Capital Funding III LP) under Fixed Rate Subordinated 

Notes issued by [PLC] pursuant to offering circulars dated 29 March 2005, 19 

September 2005, 26 October 2005 and 20 February 2006”.  

10. Issue 2 of the PLC Application relates to the ranking of claims in respect of the following 

subordinated debt instruments: 

(1) The “PLC Sub-Debt” made up of the following three facilities entered into 

between 30 July 2004 and 31 October 2005 by PLC (as borrower) and an 

intermediate holding company within the Lehman Group, Lehman Brothers UK 

Holdings Limited (“LBUKH”) (as lender): (i) a $4.5 billion long term subordinated 

loan facility; (ii) a €3 billion long term subordinated loan facility; and (iii) an $8 

billion short term subordinated loan facility; and  

(2) The “PLC Sub-Notes” made up of the following series of subordinated notes 

issued by PLC between 29 March 2005 and 20 February 2006 to the Partnerships 

(as defined below): (i) €225,000,000 Fixed Rate to CMS-Linked Subordinated 

Notes due 2035; (ii) €200,000,000 Fixed Rate Subordinated Notes due 2035; (iii) 
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€50,000,000 Fixed Rate Subordinated Notes due 2035; and (iv) €500,000,000 

Fixed/Floating Rate Subordinated Notes due 2036. 

11. The relevant part of the regulatory capital structure was primarily designed to address tax-

planning related issues within the Lehman Group, and no consideration was given to the 

relative ranking of the PLC Sub-Debt and PLC Sub-Notes in any supervening insolvency 

of the group. 

12. LBHI’s position is that its claims in respect of the PLC Sub-Debt rank for 

distribution pari passu with the claims of LB GP No 1 Limited (“GP No 1”) under 

the PLC Sub-Notes.  

Relevant Background 

13. As a matter of construction, Issue 2 falls to be determined against the following factual 

matrix:  

(1) The issuance of the PLC Sub-Debt and the PLC Sub-Notes were transactions 

devised and implemented by common, centralised decision-makers and other 

operational personnel within the Lehman Group. 

(2) At the time the PLC Sub-Debt and PLC Sub-Notes were issued, PLC was the direct 

holding company of Lehman Brothers International (Europe) (“LBIE”). LBIE was 

the main Lehman Group trading entity in Europe.  

(3) PLC borrowed the PLC Sub-Debt from LBUKH under three subordinated loan 

facilities. The first two facilities were dated 30 July 2004, and the third facility was 

dated 31 October 2005. In turn, PLC loaned monies on to LBIE under three 

corresponding subordinated loan facilities. LBUKH in turn borrowed on a 

subordinated basis from Lehman Brothers Luxembourg Investments S.A.R.L. 

(“LBLIS”), which in turn borrowed from Lehman Brothers UK Holdings Delaware 

Inc (“LBDI”). The ultimate lender of the subordinated facilities which were on-lent 

down the chain of Lehman Group entities to LBIE was LBHI. The funds used to 

finance the PLC Sub-Debt were ultimately derived from a mixture of debt and 

equity issued to the market.  
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(4) All these subordinated loans were issued on the same standard forms. These were 

provided for in the Interim Prudential Sourcebook for Investment Businesses 

(“IPRU(INV)”) introduced by the FSA in 2001: see the relevant standard form 

subordinated loan agreements in Annex 10 (the “FSA Standard Forms”). The 

FSA Standard Forms differentiated between long-term subordinated loans 

(minimum term of 5 years) and short-term subordinated loans (minimum term of 2 

years). Otherwise, the FSA Standard Forms were materially the same.  

(5) The primary purpose of these subordinated loans was to maintain the Lehman 

Group’s regulatory capital position.  

(6) The PLC Sub-Notes were issued by PLC in four series to Lehman Brothers UK 

Capital Funding LP, Lehman Brothers UK Capital Funding II LP and Lehman 

Brothers UK Capital Funding III LP (the “Partnerships”) on 29 March 2005, 19 

September 2005, 26 October 2005 and 20 February 2006. The series issued on 26 

October 2005 was consolidated with the series issued on 19 September 2005. The 

Partnerships’ General Partner, GP No 1, was a wholly owned subsidiary of LBHI.  

(7) In turn, the relevant Partnership issued preferred securities to external investors 

(known as “ECAPS”). The Partnerships applied the funds from the issue of the 

ECAPS to the acquisition of the PLC Sub-Notes in a near equivalent amount.  

(8) Each series of the PLC Sub-Notes was based on the FSA Standard Forms as well. 

The parties’ objective intention was that the subordination provisions of the PLC 

Sub-Notes should not differ materially from the PLC Sub-Debt in any way. In this 

regard, the Lehman Group’s external lawyers, Allen & Overy LLP (“A&O”), who 

were instructed to draft the PLC Sub-Notes, provided PLC with materially similar 

confirmatory opinions dated 15 April 2005, 26 September 2005 and 23 February 

2006 in relation to each series confirming that: “the terms and conditions of the 

[PLC Sub-Notes] provide equivalent subordination to that in the FSA Standard 

Form and that each Note is similarly and identically bound by the subordination 

requirements”.1  

                                                           

1  See the opinion dated 15 April 2005.  
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(9) The primary objective of the funding structure put in place in relation to the PLC 

Sub-Notes was to provide regulatory capital to the Lehman Group by issuing 

subordinated debt to the Partnerships which was in turn funded by the issuance of 

preferred securities (i.e. ECAPS) to external investors. The structure was 

objectively intended to obtain a tax benefit in comparison to LBHI issuing US 

preferred stock as the distributions paid on the ECAPS to external investors were 

tax deductible.  

(10) There is nothing to suggest that anyone in the Lehman Group gave any 

consideration to how the subordination provisions would operate as between the 

PLC Sub-Debt and the PLC Sub-Notes in the event of insolvency: see, by 

extension, David Richards J’s comments in relation to LBIE and LBHI2 (which 

formed part of the same capital structure) in In re Lehman Brothers International 

(Europe) (in administration) (No 4) [2014] EWHC 704 (Ch)2 at [48]. 

PLC Sub-Debt 

14. On a proper construction, the three tranches of subordinated debt making up the PLC 

Sub-Debt rank pari passu for distribution among themselves. Each tranche is drawn up on 

the same standard forms and, therefore, each tranche is subordinated behind the same 

‘Senior Liabilities’. Once the ‘Senior Liabilities’ have been paid in full, LBHI is entitled 

to prove in respect of each tranche of the PLC Sub-Debt at the same time and, by 

operation of the Insolvency Rules 2016 (“2016 Rules”), LBHI’s claims in respect of the 

three tranches rank pari passu and abate in equal proportions. As to this: 

(1) Schedule 2 to each of the FSA Standard Forms contained standard terms (the 

“Standard Terms”), which included the operative subordination provisions. 

Schedule 1 of the FSA Standard Forms contained variable commercial terms. 

(2) Paragraph 5(1) of the Standard Terms provides:  

“(1)[…] the rights of the Lender in respect of the Subordinated Liabilities are 

subordinated to the Senior Liabilities and accordingly payment of any amount 

(whether principal, interest or otherwise) of the Subordinated Liabilities is 
                                                           

2  See also at [2015] EWCA Civ 485 and [2017] UKSC 38 (together, “Waterfall I”).   
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conditional upon […] (b) the Borrower being “solvent” at the time of, and 

immediately after, the payment by the Borrower and accordingly no such amount 

which would otherwise fall due for payment shall be payable except to the extent 

that the Borrower could make such a payment and still be “solvent””. 

(3) Whether or not an insolvency process has begun, Condition 5(1)(b) must be 

satisfied. Condition 5(2) provides that PLC is “solvent” if it is able to pay its 

‘Liabilities’ other than its ‘Subordinated Liabilities’ in full, disregarding (a) 

obligations which are not payable or capable of being established or determined in 

PLC’s insolvency; and (b) the ‘Excluded Liabilities’. In short, payment of any 

amount of the ‘Subordinated Liabilities’ is conditional on PLC’s ability to pay its 

‘Senior Liabilities’ in full.  

(4) The relevant terms are defined as follows: 

i. ‘Liabilities’ are defined to mean “all present and future sums, liabilities and 

obligations payable or owing by the Borrower (whether actual or contingent, 

jointly or severally or otherwise howsoever)”. 

ii. ‘Senior Liabilities’ are defined to mean “all Liabilities except the Subordinated 

Liabilities and Excluded Liabilities”. 

iii. ‘Subordinated Liabilities’ are defined to mean “all Liabilities to the Lender in 

respect of [the Loan or] each Advance made under this Agreement and all 

interest payable thereon.”  

iv. ‘Excluded Liabilities’ are defined to mean “Liabilities which are expressed to 

be and, in the opinion of the Insolvency Officer of the Borrower, do, rank 

junior to the Subordinated Liabilities in any Insolvency of the Borrower”. 

(5) The Lender’s claims under the three tranches of the PLC Sub-Debt are 

subordinated to the same ‘Senior Liabilities’.  

(6) The ‘Senior Liabilities’ are all ‘Liabilities’ other than ‘Subordinated Liabilities’ 

and ‘Excluded Liabilities’ (and ‘Senior Liabilities’ include subordinated 

‘Liabilities’ that are not expressed to rank nor do rank either pari passu or junior to 

the ‘Subordinated Liabilities’). 
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(7) The Lender is precluded from proving until all ‘Senior Liabilities’ (including 

statutory interest on senior claims, and non-provable liabilities) have been paid in 

full: see Waterfall I at [70], per Lord Neuberger; Rule 14.40 of the 2016 Rules.   

(8) Where the terms of two subordinated debts subordinate them behind the same 

senior liabilities, they are entitled to prove at the same time and they rank pari 

passu and must be paid in full, unless the assets are insufficient for meeting them, 

in which case they abate in equal proportions between themselves: Rule 14.12 of 

the 2016 Rules. 

(9) Because the PLC Sub-Debt was issued on the FSA Standard Forms and the 

subordination provisions and definitions under each of the PLC Sub-Debt 

agreements are materially identical, the Lender’s claims under the three tranches of 

the PLC Sub-Debt are subordinated to the same ‘Senior Liabilities’ and the Lender 

is entitled to prove in respect of each tranche at the same time once those ‘Senior 

Liabilities’ have been paid in full. Accordingly, by operation of the 2016 Rules, the 

Lender’s claims in respect of the three tranches rank pari passu and abate in equal 

proportions between themselves. 

PLC Sub-Notes  

15. On a proper construction, the three series of subordinated notes making up the PLC Sub-

Notes rank pari passu for distribution among themselves. Each series is based upon the 

FSA Standard Forms and, therefore, each series is subordinated behind the same ‘Senior 

Liabilities’. Once those ‘Senior Liabilities’ have been paid in full, GP No 1 is entitled to 

prove in respect of each series of the PLC Sub-Notes at the same time and, by operation 

of the 2016 Rules, GP No 1’s claims in respect of the three series rank pari passu and 

abate in equal proportions. As to this: 

(1) The operative subordination provisions and definitions under the PLC Sub-Notes 

were materially the same as those under the Standard Terms, save that the terms 

were adapted to a bond format and not contained in two schedules divided between 

the commercial terms and the Standard Terms. The objective intention of the 

centralised decision-makers within the Lehman Group was for the terms of the PLC 

Sub-Notes to be materially identical to the terms of the FSA Standard Forms so as 
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to comply with the regulatory regime under IPRU(INV) and to obtain a waiver 

from the requirement under IPRU(INV) 10-63(2)G to use the FSA Standard Forms.  

(2) Condition 3(a) mirrors the language in Paragraph 5(1) of the Standard Terms and 

provides as follows: 

“The rights of the Noteholders in respect of the Notes are subordinated to the 

Senior Liabilities and accordingly payment of any amount (whether principal, 

interest or otherwise) in respect of the Notes is conditional upon […] (ii) the 

Issuer being solvent at the time of, and immediately after, such payment, and 

accordingly no such amount which would otherwise fall due for payment shall 

be payable except to the extent that the Issuer could make such a payment and 

still be “solvent”” 

 

(3) Whether or not an insolvency process has begun, Condition 3(a)(ii) must be 

satisfied. Condition 3(b) provides that PLC is ‘solvent’ if it is able to pay its 

‘Liabilities’ other than its ‘Subordinated Liabilities’ in full disregarding: (a) 

obligations which are not payable or capable of being established or determined in 

PLC’s insolvency; and (b) the ‘Excluded Liabilities’. In short, payment of any 

amount of the Subordinated Liabilities is conditional on PLC’s ability to pay its 

Senior Liabilities in full. 

(4) The relevant terms are defined as follows: 

i. The definitions of ‘Liabilities’, ‘Senior Liabilities’ and ‘Excluded Liabilities’ 

under the PLC Sub-Notes are materially identical to those under the Standard 

Terms.  

ii. The definition of ‘Subordinated Liabilities’ is also materially the same but 

provides some additional wording to better reflect borrowing in a bond, rather 

than a loan format: 

“all Liabilities to the Noteholders in respect of the Notes and all other 

Liabilities of the Issuer which rank or are expressed to rank pari passu with 

the Notes” (emphasis added).  
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iii. ‘Liabilities’ of PLC are ‘Subordinated Liabilities’ where they either “rank” or 

are “expressed to rank” pari passu with the PLC Sub-Notes.  

iv. ‘Liabilities’ will be “expressed to rank pari passu” with the particular series of 

PLC Sub-Notes where the relevant subordinated debts express themselves in 

clear words to rank pari passu either with the particular series, with a class of 

instrument that includes the particular series, or with subordinated debt ranking 

pari passu with the particular series.  No series of PLC Sub-Notes does so. By 

contrast, ‘Liabilities’ will “rank pari passu” with the particular series of PLC 

Sub-Notes where they are subordinated to the same ‘Senior Liabilities’ and 

prove at the same time such that, by the application of the 2016 Rules, they rank 

pari passu. 

(5) The subordination mechanism under the PLC Sub-Notes operates in the same way 

as under the FSA Standard Forms, as described in paragraph [14] above. 

(6) The ‘Senior Liabilities’ are all ‘Liabilities’ other than ‘Subordinated Liabilities’ 

and ‘Excluded Liabilities’ (and ‘Senior Liabilities’ include subordinated 

‘Liabilities’ that are not expressed to rank nor do rank either pari passu or junior to 

the ‘Subordinated Liabilities’). 

(7) Applying materially the same analysis as in relation to the PLC Sub-Debt, as a 

matter of construction, the Noteholders’ claims under the different series of PLC 

Sub-Notes are provable and payable after the same ‘Senior Liabilities’, such that 

claims in respect of different series of PLC Sub-Notes rank pari passu with each 

other.  

(8) As such, the Noteholders’ claims under the different series of PLC Sub-Notes are 

subordinated claims which “rank pari passu…….with the Notes” in respect of each 

other series of PLC Sub-Notes. 

Relative Ranking of the PLC Sub-Debt and PLC Sub-Notes  

16. The operative subordination provisions under the PLC Sub-Debt and the PLC Sub-Notes 

are materially the same. This is because they are both either drawn up on or based upon 

the same FSA Standard Forms. On a proper construction, the PLC Sub-Debt and the PLC 



11 
 

Sub-Notes are subordinated behind the same ‘Senior Liabilities’. LBHI is entitled to 

prove for the full nominal amount of the PLC Sub-Debt at the same time as GP No 1 is 

entitled to prove in respect of the PLC Sub-Notes and, by operation of the 2016 Rules, 

LBHI’s claims in respect of the PLC Sub-Debt and GP No 1’s claims in respect of the 

PLC Sub-Notes rank pari passu and abate in equal proportions. As to this:  

(1) The PLC Sub-Debt and the PLC Sub-Notes do not expressly refer to each other in 

any way and there is nothing in the language of the PLC Sub-Debt and the PLC 

Sub-Notes which otherwise evinces an intention to subordinate one to the other. 

(2) This is because the PLC Sub-Notes were objectively intended to conform to the 

wording of the Standard Terms in the FSA Standard Forms. Accordingly, the 

subordination provisions under the PLC Sub-Notes should be construed 

consistently with the provisions under the FSA Standard Forms, such that, as 

between each other, the PLC Sub-Debt and the PLC Sub-Notes rank pari passu. 

(3) As such, under the PLC Sub-Notes, LBHI, as Lender in respect of the PLC Sub-

Debt, is a subordinated creditor whose claims “rank pari passu…..with the Notes” 

in respect of the PLC Sub-Notes.  

(4) There was no commercial rationale to subordinate the PLC Sub-Debt to the PLC 

Sub-Notes or vice versa. 

Issue 1 LBHI2 Application 

17. Issue 1 in the LBHI2 Application is:  

“Within the administration of LBHI2, whether the claims of [PLC] under two long-

term subordinated loan facility agreements and one short-term subordinated loan 

facility agreement with LBHI2, all dated 1 November 2006…, are claims that rank for 

distribution before, after or pari passu with the claims of [SLP3] under the Floating 

Rate Subordinated Notes issued by LBHI2 pursuant to an offering circular dated 26 

April 2007.  

18. Issue 1 of the LBHI2 Application relates to the ranking of claims in respect of the 

following subordinated debt instruments: 
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(1) The “LBHI2 Sub-Debt” made up of the following three facilities entered into 

between LBHI2 (as borrower) and PLC (as lender) on 1 November 2006: (i) a $4.5 

billion long term subordinated loan facility; (ii) a €3 billion long term subordinated 

loan facility; and (iii) an $8 billion short term subordinated loan facility; and 

(2) The “LBHI2 Sub-Notes” in the sum of US$6,139,000,000 due in 2017 issued by 

LBHI2 pursuant to an offering circular dated 26 April 2007. 

19. As in relation to Issue 2 on the PLC Application, the part of the regulatory capital 

structure relevant to Issue 1 on the LBHI2 Application was primarily designed to address 

tax-planning related considerations within the Lehman Group, and no consideration was 

given to the relative ranking of the LBHI2 Sub-Debt and LBHI2 Sub-Notes in any 

supervening insolvency of the group. 

20. SLP3’s position is that the claims of SLP3 in respect of the LBHI2 Sub-Notes rank 

for distribution pari passu with the claims of PLC under the LBHI2 Sub-Debt.  

First Sub-Issue: May 2007  

Relevant Background 

21. The construction of the LBHI2 Sub-Debt and the LBHI2 Sub-Notes (when they were 

issued in May 2007) falls to be determined against the following factual matrix, being the 

key facts that were known to all relevant parties. As to this: 

(1) The LBHI2 Sub-Debt was issued in November 2006 as part of a regulatory capital 

restructuring, the object of which was to meet tax-planning related objectives (the 

“2006 Restructuring”). As part of the 2006 Restructuring, LBHI2 was 

incorporated on 5 October 2006 and was interposed between PLC and LBIE, 

becoming LBIE’s direct parent.  

(2) On 1 November 2006, the facilities between PLC and LBIE were terminated. On 

the same day, LBHI2 entered into three subordinated loan agreements with PLC in 

materially the same terms (i.e. drawn up on the FSA Standard Forms pursuant to 

IPRU(INV)), which comprise the LBHI2 Sub-Debt. LBHI2 in turn entered into 

three subordinated loan agreements with LBIE on materially the same terms. 
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(3) The LBHI2 Sub-Notes were issued on 1 May 2007 as part of a further capital 

restructuring within the Lehman Group (the “2007 Restructuring”). The 2007 

Restructuring was devised and implemented by common, centralised decision-

makers and other operational personnel within the Lehman Group. The purpose of 

the 2007 Restructuring was to create an efficient tax funding structure in the 

Lehman Group in the UK. As part of the 2007 Restructuring, the majority of the 

LBHI2 Sub-Debt was refinanced on materially the same terms as before, and 

replaced with subordinated notes in order to obtain efficiencies for the Lehman 

Group and to maintain its regulatory capital position. This included achieving an 

accounting tax benefit by, inter alia, making an ‘APB23’ tax accounting election 

under US GAAP on SLP3, as the intended holder of the LBHI2 Sub-Notes. 

(4) By 2007, a new prudential regime had come into force in the place of IPRU(INV). 

The General Prudential Sourcebook (“GENPRU”) came into effect on 31 

December 2006 and IPRU(INV) ceased to apply. GENPRU was based on Basel II 

and the relevant EU Directives. Basel II specified three tiers of capital: Tier 1, Tier 

2 and Tier 3 capital. Tier 2 was divided into (i) undated Upper Tier 2 (“UT2”) 

capital, and (ii) dated Lower Tier 2 (“LT2”) capital. Unlike IPRU(INV), GENPRU 

did not require the use of any standard forms: GENPRU Rule 2.2.164. The LBHI2 

Sub-Notes were intended to qualify as LT2 capital and to conform with the 

requirements under GENPRU relating to LT2 capital.  

(5) Under the 2007 Restructuring, the LBHI2 Sub-Notes were issued by LBHI2 to PLC 

as the initial purchaser and original noteholder. The $6.139 billion nominal value of 

the LBHI2 Sub-Notes appears to have been allocated to refinancing the equivalent 

sum under the LBHI2 Sub-Debt. Thereafter, by a series of assignments, the LBHI2 

Sub-Notes were transferred by PLC on or around the day they were issued up the 

chain of entities which had been on-lending subordinated debt to LBIE. The 

transfer of the LBHI2 Sub-Notes to each on-lending entity was in settlement of the 

subordinated debt it had provided. Ultimately, the LBHI2 Notes were transferred to 

SLP3.  

(6) The interest rate for the LBHI2 Sub-Notes was chosen to match the interest rate of 

the LBHI2 Sub-Debt being refinanced, namely, interest equal to 0.32 per cent per 

annum above the LIBOR rate for 1-month US dollar deposits.  
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(7) A&O were instructed on or around 2 April 2007 by the Lehman Group to draft the 

LBHI2 Sub-Notes, and were the only external lawyers engaged, except for 

McGrigors LLP, who advised on the Scottish law issues. The instructions given to 

A&O did not include an instruction to subordinate the LBHI2 Sub-Notes to the 

LBHI2 Sub-Debt (nor were A&O instructed that any subordinated debt previously 

issued by LBHI2 would remain outstanding). The absence of an instruction to 

subordinate was a fact reasonably known to LBHI2 and PLC (as well as SLP3), 

given that the instructions were given by common, centralised decision-makers 

within the Lehman Group.  

(8) There is nothing to suggest that anyone in the Lehman Group gave any 

consideration to how the subordination provisions would operate as between the 

LBHI2 Sub-Debt and the LBHI2 Sub-Notes in the event of insolvency: see, by 

extension, David Richards J’s comments in relation to LBIE and LBHI2 (which 

formed part of the same capital structure) in Waterfall I at [48]. 

LBHI2 Sub-Debt 

22. The LBHI2 Sub-Debt was drawn up on the FSA Standard Forms (and therefore in 

materially the same terms as the PLC Sub-Debt and the PLC Sub-Notes). As per the 

analysis above, the three tranches of subordinated debt making up the LBHI2 Sub-Debt 

rank pari passu for distribution among themselves.  

LBHI2 Sub-Notes 

23. The LBHI2 Sub-Notes were not drawn up on the FSA Standard Forms. This was because 

of the regulatory change pursuant to which GENPRU had come into effect on 31 

December 2006. However, the relevant subordination provisions of the LBHI2 Sub-Notes 

were structured in materially the same way to the Standard Terms. Once the ‘Senior 

Creditors’ have been paid in full, SLP3 is entitled to prove in respect of the LBHI2 Sub-

Notes. As to this: 

(1) Condition 3(a) provides:  

“[…] The rights of the Noteholders against the Issuer in respect of the Notes are 

subordinated in right of payment to the Senior Creditors (as defined below) and 
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accordingly payment of principal in respect of the Notes is conditional upon the 

Issuer being solvent at the time of, and immediately after, such payment, and 

accordingly no such amount which would otherwise fall due for payment shall be 

payable except to the extent that the Issuer could make such payment and still be 

solvent immediately thereafter.” 

(2) Whether or not an insolvency process has begun, the solvency condition referred to 

in Condition 3(a) must be satisfied. Condition 3(b) provides that LBHI2 is 

“solvent” if (i) it is able to pay its debts as they fall due and (ii) its ‘Assets’ exceed 

its ‘Liabilities’ other than its ‘Liabilities’ to persons who are not ‘Senior Creditors’. 

In short, payment of any amount of the Notes is conditional on LBHI2’s ability to 

pay its ‘Senior Creditors’ in full.  

(3) The relevant terms are defined as follows:  

i. ‘Liabilities’ are defined to mean “all present and future sums, liabilities and 

obligations payable or owing by the Issuer (whether actual or contingent, 

jointly or severally or otherwise howsoever)”. 

 

ii. ‘Senior Creditors’ are defined to mean “creditors of [LBHI2] (i) who are 

unsubordinated creditors of [LBHI2] or (ii) who are subordinated creditors of 

[LBHI2] other than those with whose claims the Noteholders are expressed to 

rank pari passu and those whose claims rank, or are expressed to rank, pari 

passu with, or junior to, the claims of the Noteholders.” 

  
(4) The ‘Senior Creditors’ are therefore all unsubordinated and subordinated creditors 

other than certain categories of subordinated creditors (and ‘Senior Creditors’ 

include subordinated creditors that are not expressed to rank nor do rank either pari 

passu or junior to the claims of the Noteholders).  

(5) The effect is that the Noteholder is precluded from proving until all ‘Senior 

Creditors’ (including statutory interest on senior claims, and non-provable 

liabilities) have been paid in full. This is consistent with the subordination 

mechanism provided for under the Standard Terms, as described by the Supreme 

Court in Waterfall I.  
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Relative Ranking of the LBHI2 Sub-Debt and LBHI2 Sub-Notes  

24. The operative subordination provisions under the LBHI2 Sub-Debt and the LBHI2 Sub-

Notes are structured in materially the same way. On a proper construction, the LBHI2 

Sub-Debt and the LBHI2 Sub-Notes are subordinated behind the same ‘Senior 

Liabilities’/‘Senior Creditors’. SLP3 is entitled to prove for the full nominal amount of 

the LBHI2 Sub-Notes at the same time as PLC is entitled to prove in respect of the 

LBHI2 Sub-Debt and, by operation of the 2016 Rules, SLP3’s claims in respect of the 

LBHI2 Sub-Notes and PLC’s claims in respect of the LBHI2 Sub-Debt rank pari passu 

and abate in equal proportions. As to this:  

(1) The LBHI2 Sub-Notes do not expressly refer to the LBHI2 Sub-Debt, 

notwithstanding that the LBHI2 Sub-Debt pre-dated and was partially refinanced 

by the LBHI2 Sub-Notes. The terms of the LBHI2 Sub-Notes evince no objective 

intention for them to rank other than pari passu with the unrefinanced balance of 

the LBHI2 Sub-Debt.  

(2) Both sets of instruments are subordinated to all of LBHI2’s other liabilities 

(whether unsubordinated or subordinated), save for certain carve-outs which 

include liabilities that are expressed to rank/do rank pari passu with them or are 

expressed to rank/do rank junior to them. The structure of the subordination 

provisions and definitions in the two instruments is materially the same. It does not 

evince an objective intention to subordinate one subordinated debt to another.  

(3) Since they are both subordinated to the same ‘Senior Liabilities’/‘Senior Creditors’, 

PLC and SLP3 are precluded from proving until all ‘Senior Liabilities’/’Senior 

Creditors’ (including statutory interest on senior claims, and non-provable 

liabilities) have been paid in full: see Waterfall I at [70], per Lord Neuberger; Rule 

14.40 of the 2016 Rules.   

(4) PLC is entitled to prove in respect of the LBHI2 Sub-Debt at the same time as 

SLP3 in respect of the LBHI2 Sub-Notes and, by operation of the 2016 Rules, 

PLC’s claims and SLP3’s claims rank pari passu and abate in equal proportions: 

see Rule 14.12 of the 2016 Rules. 
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(5) As such, under the LBHI2 Sub-Notes, PLC, as Lender in respect of the LBHI2 

Sub-Debt, is a subordinated creditor whose claims “rank…pari passu with….the 

claims of the Noteholders” in respect of the LBHI2 Sub-Notes.  

(6) A pari passu construction is consistent with: 

i. the objective of the 2007 Restructuring, which was to refinance the LBHI2 

Sub-Debt for tax and GAAP purposes on materially the same terms; and 

ii. the regulatory context and market practice. For the purposes of GENPRU, the 

LBHI2 Sub-Debt and the LBHI2 Sub-Notes consisted of dated obligations that 

were LT2/Tier 3 capital. There was no regulatory need for one LT2/Tier 3 

instrument to rank differently from another, and ordinary market practice was 

for dated subordinated debts to rank pari passu. 

(7) Accordingly, there was no commercial rationale to subordinate the LBHI2 Sub-

Debt to the LBHI2 Sub-Notes or vice versa. 

Second Sub-Issue: 2008 Amendments 

 

Relevant Background 

25. Certain amendments were made to the LBHI2 Sub-Notes in 2008 pursuant to an 

extraordinary written resolution dated 3 September 2008 (the “2008 Amendments”). As 

regards the key facts that were objectively known to LBHI2 and SLP3 as the parties to the 

extraordinary written resolution: 

(1) The purpose of the 2008 Amendments was to permit the deferral of payments of 

interest on the LBHI2 Sub-Notes. This purpose was known to both LBHI2 and 

SLP3 which was (and remains) the Noteholder of 100% of the LBHI2 Sub-Notes.  

(2) An instruction to amend the LBHI2 Sub-Notes to permit the deferral of interest was 

provided by centralised decision-makers within the Lehman Group to the external 

lawyers, A&O, in or around the beginning of June 2008. A&O were the only 

external lawyers engaged by the Lehman Group in relation to the 2008 

Amendments, except for McGrigors LLP, who advised on the Scottish law issues. 



18 
 

No instruction was given to A&O by any individual within the Lehman Group to 

subordinate the LBHI2 Sub-Notes to the LBHI2 Sub-Debt.  

(3) After the amendment, the LBHI2 Sub-Notes would continue to qualify as dated 

LT2 capital for the purposes of GENPRU. They would not have been characterised 

as undated UT2 capital for regulatory capital purposes. In this regard, A&O 

provided a supplementary opinion dated 17 June 2008 which confirmed that the 

LBHI2 Sub-Notes following the 2008 Amendments would continue to qualify as 

LT2 capital. 

Terms of the 2008 Amendments 

26. As regards the 2008 Amendments to the LBHI2 Sub-Notes: 

(1) The 2008 Amendments gave LBHI2 a discretion not to pay interest on any ‘Interest 

Payment Date’: see Condition 4(a) and 4(f). Further amendments relating to 

interest were made to Conditions 5(a), 5(b), 5(c) and 8(b). 

(2) Condition 3(b) was not amended. Accordingly, the LBHI2 Sub-Notes’ definitions 

of (i) ‘solvency’ and (ii) ‘Senior Creditors’ remain unchanged.  

(3) Condition 3(a) was amended. The amendments to the original wording are 

underlined below: 

“The Notes constitute direct, unsecured and subordinated obligations of the Issuer 

and the rights and claims of the Noteholders against the Issuer rank pari passu 

without any preference among themselves. The rights of the Noteholders against 

the Issuer in respect of the Notes are subordinated in right of payment to the Senior 

Creditors (as defined below) and accordingly payment of principal and interest 

(including Arrears of Interest as defined below) in respect of the Notes is (subject 

as provided below) conditional upon the Issuer being solvent at the time of, and 

immediately after, such payment, and accordingly no such amount which would 

otherwise fall due for payment could make such payment and still be solvent 

immediately thereafter. The conditionality referred to above shall not apply where 

an order is made by a competent court, or a resolution passed, for the winding-up or 

dissolution of the Issuer (except for the purposes of a reconstruction, 
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amalgamation, reorganisation, merger or consolidation on terms previously 

approved in writing by an Extraordinary Resolution of the Noteholders). 

If any time (sic) an order is made by a competent court, or a resolution passed, for 

the winding-up or dissolution of the Issuer (except for the purposes of a 

reconstruction, amalgamation, reorganisation, merger or consolidation on terms 

previously approved in writing by an Extraordinary Resolution of the Noteholders), 

there shall be payable by the Issuer in respect of each Note (in lieu of any other 

payment by the Issuer) such amount, if any, as would have been payable to the 

Noteholder, if, on the day prior to the commencement of the winding-up and 

thereafter, such Noteholder were the holder of one of a class of preference shares in 

the capital of the Issuer having a preferential right to a return of assets in the 

winding-up of the Issuer over:  

(i) the holders of all other classes of issued shares in each case for the time 

being in the capital of the Issuer; and  

(ii) The Notional Holders. 

on the assumption that such preference share was entitled to receive, on a return of 

assets in such winding-up, an amount equal to the principal amount of such Note 

together with Arrears of Interest (if any) and any accrued interest (other than 

Arrears of Interest).  

For the purposes of the above provisions: 

“Notional Holder” means any creditor of the Issuer whose claims against the Issuer 

on a winding-up are quantified as though they held a Notional Share. 

“Notional Share” means any notional and unissued shares in the capital of the 

Issuer which have a preferential right to a return of assets in the winding-up of the 

Issuer over the holders of all other classes of issued shares for the time being in the 

capital of the Issuer but not further or otherwise. 

The Notes are intended to have a right to a return of assets in the winding-up or 

dissolution of the Issuer in priority to the rights of the holders of any securities of 

the Issuer which qualify (or save where their non-qualification is due only to any 
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applicable limitation on the amount of such capital, would qualify) as Upper Tier 2 

Capital or Tier 1 Capital (within the respective meanings given to such terms in 

the General Prudential Sourcebook published by the Financial Services Authority, 

as amended, supplemented or replaced from time to time).” 

The 2008 Amendments are not engaged  

27. The effect of the amendment to Condition 3(a) is that the ‘solvency’ condition to payment 

is disapplied where an order is made or a resolution passed for the “winding-up or 

dissolution of the Issuer”. SLP3’s position is that the amended wording in Condition 3(a) 

is only engaged where an order is made or a resolution passed putting LBHI2 into 

liquidation. So much is consistent with the express words used i.e. “winding-up”. The 

effect of a “winding-up” or “dissolution” under Condition 3(a) is automatically to 

accelerate the LBHI2 Sub-Notes. Under the GENPRU regime the acceleration of LT2 

capital is only permissible in a “winding-up” (and not in an administration). The relevant 

amendments are therefore not engaged in LBHI2’s administration.  

28. SLP3 will rely on the following authorities: 

(1) As regards the distinction between ‘winding-up’ and ‘administration’ under 

GENPRU: GENPRU 2.2.159(2)R, 2.2.159(3)R and 2.2.159(5)R.  

(2) As regards the distinction between ‘winding-up’ and ‘administration’ in EU law at 

the relevant time: Article 4(3)(d) of Directive 89/299/EEC; Paragraph 3 of Annex 

V of Directive 93/6/EEC; Article 36(3)(d) of Directive 2000/12/EC; Article 

64(3)(d) of Directive 2006/48/EC; Article 13(3) of Directive 2006/49/EC; Council 

Regulation 1346/2000; Directive 2001/24/EC; and the Credit Institutions 

(Reorganisation and Winding Up) Regulations 2004, implementing Directive 

2001/24/EC. 

(3)  As regards the case law on ‘administration’ and ‘winding-up’: see Re: MF Global 

UK Ltd [2012] EWHC 3068 (Ch); Heritable v Landsbanki [2013] UKSC 13. 

The 2008 Amendments do not alter priorities  

29. On their proper construction, the amendments to Condition 3(a) did not have the effect of 

altering the relative ranking between the LBHI2 Sub-Debt and the LBHI2 Sub-Notes in a 
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“winding-up”. Claims under the two instruments could still be proved ahead of the same 

junior liabilities and behind the same senior liabilities, and the Noteholder of the LBHI2 

Sub-Notes remains entitled to prove for the Notes’ full nominal amount once the ‘Senior 

Creditors’ have been paid in full. This is because: 

(1) At the point the 2008 Amendments were devised and implemented, the LBHI2 

Sub-Notes ranked pari passu with the LBHI2 Sub-Debt. 

(2) The amendments to Condition 3(a) did not amend the subordination provision 

pursuant to which “the rights of the Noteholders against [LBHI2] in respect of the 

Notes are subordinated in right of payment to the Senior Creditors”. The definition 

of ‘Senior Creditors’ under Condition 3(b) remained unchanged.   

(3) The amendment provides that the notional preference share has a right to return 

over: (i) the holders of all other classes of issued shares in each case for the time 

being in the capital of the Issuer; and (ii) the ‘Notional Holders’.  

(4) The 2008 Amendments evince a clear intention that the LBHI2 Sub-Notes rank 

above the ‘Notional Holders’ (namely, UT2 creditors), preference shares and the 

ordinary shares making up Tier 1 capital. The ranking of the LBHI2 Sub-Notes is 

thus described from the ‘bottom up’. The clarification of the Noteholders’ ranking 

in respect of lower ranking creditors does not affect their relative ranking with 

PLC’s claims under the LBHI2 Sub-Debt with which it continued to rank pari 

passu.  

(5) This is confirmed by the italicized note inserted at the end of Condition 3(a) which 

states that the LBHI2 Sub-Notes are intended to rank ahead of UT2 capital and Tier 

1 capital. The LBHI2 Sub-Notes remained LT2 capital ranking pari passu with 

LBHI2’s other LT2/Tier 3 subordinated instruments. 

30. In the alternative, if (which SLP3 does not accept), on its proper construction the effect of 

the 2008 Amendments was to alter the ranking between the LBHI2 Sub-Debt and the 

LBHI2 Sub-Notes, or the amount for which SLP3 could prove, SLP3 contends that the 

changes made by the 2008 Amendments to Condition 3(a) should be rectified on the 

grounds of common mistake. As to this: 
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(1) It was LBHI2’s and SLP3’s common and continuing intention that the 2008 

Amendments should do no more and no less than enable LBHI2 to defer interest on 

the LBHI2 Sub-Notes. If the 2008 Amendments had the effect of subordinating the 

LBHI2 Sub-Notes to the LBHI2 Sub-Debt, then by mistake they failed to give 

effect to the parties’ common and continuing intention.  

(2) Alteration of the LBHI2 Sub-Notes’ ranking would have been a significant legal 

change to existing arrangements. There is no evidence to suggest that any of the 

relevant centralised decision-makers within the Lehman Group (including LBHI2 

and SLP3) discussed modifying the ranking of the LBHI2 Sub-Notes. It was not the 

common intention of the parties for the amendments to Condition 3(a) to have the 

legal effect referred to above.  

(3) A&O were given no instructions to alter the ranking of the LBHI2 Sub-Notes. They 

were instructed only to amend the interest provisions. They did not intend to amend 

the ranking of the LBHI2 Sub-Notes. On the assumption the Court construes the 

2008 Amendments contrary to SLP3’s primary case, then by mistake the 2008 

Amendments’ effect on the ranking of the LBHI2 Sub-Notes is inconsistent with 

and failed to reflect the parties’ common continuing intention in relation to the 

2008 Amendments. Accordingly, the LBHI2 Sub-Notes should be rectified to 

reflect the common intention of the parties.   

(4) If the 2008 Amendments were to be rectified by removing certain language in 

Condition 3(a) beginning with (i) the underlined words “subject as provided below” 

and then (ii) the underlined words starting “The conditionality referred to above…” 

and ending with the italicized passage “….from time to time” (which disapplies and 

replaces the ‘solvency’ condition in a winding-up or dissolution), then the 

instrument would accurately reflect the parties’ common continuing intention in 

respect of the 2008 Amendments.  
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Authorities 

31. LBHI/SLP3 rely on the following cases in relation to the ranking issues in the PLC 

Application and the LBHI2 Application:3 

(1) As regards the applicable principles of contractual construction: Wood v Capita 

[2017] AC 1173; Arnold v Britton [2015] AC 1619; Chartbrook Ltd v Persimmon 

Homes Ltd [2009] 1 AC 1101; Investors Compensation Scheme Ltd v West 

Bromwich Building Society (No.1); Prenn v Simmonds [1971] 1 WLR 1381. 

(2) As regards the relevance of contractual construction that is consistent with 

commercial common sense: Wood v Capita [2017] AC 1173; Rainy Sky v Kookmin 

[2011] 1 WLR 2900; Hayward v Norwich Union Insurance Ltd [2001] All ER 

(Comm) 545; Mannai Investment Co Ltd v Eagle Star Life Assurance Co Ltd 

[1997] AC 749; Antaios Compania Neviera SA v Salen Rederierna AB [1985] AC 

191.  

(3) As regards the scope of the relevant factual background and the objective aim of a 

contract: LB Re Financing No.3 Ltd (In Administration) v Excalibur Funding No.1 

Plc [2011] EWHC 2111 (Ch); Chartbrook Ltd v Persimmon Homes Ltd [2009]; 

Prenn v Simmonds [1971] 1 WLR 1381; Reardon Smith Line Ltd v Ygvar Hansen-

Tangen [1976] 1 WLR 989; Lewison, The Interpretation of Contracts (6th ed.) 

paras 3.17, 7.17. 

(4) As regards the construction of the FSA Standard Forms and standard forms 

generally: David Richards J and the Supreme Court in Waterfall I; AIB Group (UK) 

Ltd v Martin [2001] UKHL 63; Lehman Brothers Luxembourg Investments S.A.R.L. 

v Lehman Brothers UK Holdings Limited (In Administration) [2016] EWHC 617 

(Ch).  

(5) As regards the pari passu principle as forming part of the relevant background 

against which the subordinated debts were issued: Lehman Brothers International 

(Europe) (in administration) v CRC Credit Fund Ltd [2010] EWCA Civ 917; Re 

                                                           

3  The identification of authority in this position paper is without prejudice to LBHI/SLP3 identifying additional 
authorities in due course. 
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Golden Key Ltd [2009] EWCA Civ 636; Cox v Bankside Members Agency Ltd 

[1995] 2 Lloyd’s Rep 437. 

(6) As regards the operation of the relevant subordination provisions: David Richards J 

and the Supreme Court in Waterfall I; Re SSSL Realisations (2002) [2006] Ch 610; 

Re Maxwell Communications Corp plc (No 2) [1994] 1 BCLC 1; National 

Westminster Bank Ltd v Halesowen Presswork & Assemblies Ltd [1972] AC 785; 

British Eagle International Air Lines Ltd v Compagnie Nationale Air France 

[1975] 1 WLR 758; Ex Parte Mackay (1873) Ch App 643. 

(7) As regards the relevant regulatory background to the construction of the 

subordinated debt agreements: David Richards J in Waterfall I; the 1998 Basel 

Accord (‘Basel I’); the 2004 Basel Accord (‘Basel II’); Directive 2006/48/EC; 

Directive 2006/49/EC; Directive 2000/12/EC; Directive 93/6/EEC; Directive 

89/299/EEC; GENPRU 2.2; IPRU(INV) Chapter 10. 

(8) As regards rectification: Chartbrook Ltd v Persimmon Homes Ltd [2009] 1 AC 

1101; Daventry DC v Daventry & District Housing Ltd [2011] EWCA Civ 115; 

Murray Holdings Ltd v Oscatello Investments Ltd [2018] EWHC 162 (Ch); FSHC 

Group Holdings Ltd v Barclays Bank Plc [2018] EWHC 1558 (Ch); RHG 

Mortgage Securities Pty Limited & Ors v Elektra Purchase No. 19 Limited [2009] 

NSWSC 258; The Law Debenture Trust Corporation PLC v Elektrim S.A., 

Concord Trust [2009] EWHC 1801 (Ch); AMP (UK) Plc v Barker [2001] Pens LR 

77. 

PART B: PLC ISSUES 

Issue 1 PLC Application 

32. Issue 1 is: 

“Within the administration of [PLC], whether the claims of [LBHI] under the [PLC 

Sub-Debt] have been released pursuant to a settlement agreement entered into as of 

24 October 2011 between, amongst others, [PLC] and LBHI.” 
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33. LBHI’s position is that its claims under the PLC Sub-Debt have not been released 

pursuant to the settlement agreement entered into on 24 October 2011 between 

(amongst others) PLC and LBHI (the “Settlement Agreement”).  

Terms of the Settlement Agreement  

34. The following provisions of the Settlement Agreement are material to the analysis:  

(1) Section 8.02 of the Settlement Agreement provides that: 

“Debtors’ Release. Upon the occurrence of the Effective Date, except with respect 

to (1) the Allowed Claims and the Admitted Claims and any rights and distribution 

entitlements in respect thereof, (2) the agreements, promise, settlements, 

representations and warranties set for in the Agreement, (3) the performance of the 

obligations set forth herein and (4) the Excluded Items, and in consideration of the 

foregoing and each Party’s execution of this Agreement, each Debtor [….], hereby 

fully and forever releases, discharges and acquits each Debtor Released Party, 

from all Causes of Action (including in respect of any derivative claim by any 

third party or representative of any Debtors’ estate, including the official 

committee of unsecured creditors appointed in the Chapter 11 Cases), whether at 

law or in equity, whether based on contract (including quasi-contract, guarantee, 

indemnity or estoppel), statute, regulation, tort or otherwise (excluding fraud in 

connection with the negotiation of (A) this Agreement or (B) the amounts of the 

Allowed Claims and the Admitted Claims), accrued or unaccrued, foreseen or 

unforeseen, foreseeable or unforeseeable, known or unknown, matured or 

unmatured, fixed or contingent, liquidated or unliquidated, certain or contingent, 

in each case, that arise from, are based on, connected with, alleged in or related 

to any facts or circumstances in existence prior to the date hereof, including (i) 

any Funding Claims, (ii) any Causes of Action under chapter 5 of the Bankruptcy 

Code or similar actions under applicable state law, (iii) except as explicitly set 

forth in Section 2.04, any claims based upon an asserted right of subrogation, 

indemnification (whether express or implied), contribution or reimbursement, 

including any such claims in connection with distributions to any of the UK 

Affiliates or any of their creditors based upon a guarantee or similar document by 

LBHI or any Lehman Entity and (iv) all Causes of Action against any Debtor 
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Released Party, arising from, in connection with, or relating to any Causes of 

Action against any other entity (whether or not a Party) existing as of the date 

hereof. For the avoidance of doubt, this Section 8.02 is without prejudice to any of 

the Debtors’ rights or Causes of Actions against any entity that is not a Debtor 

Released Party” (emphasis added). 

(2) Section 4.04(b) provides that “no UK Affiliate may...assign…any of the 

claims...that are released hereunder”. 

(3) Section 5.04(a) provides that “Each Debtor (i) owns all claims it may have against 

any UK Affiliate, including all claims released hereunder, free and clear of any and 

all liens, claims, setoff rights, security interests, participations or encumbrances 

created or incurred by such Debtor….”.  

(4) Under Article 12, the meaning and effect of the Settlement Agreement is governed 

by New York law and the United States Bankruptcy Code. 

(5) LBHI will also rely on the Recitals to the Settlement Agreement which support its 

position in relation to Issue 1. 

Settlement Agreement does not release PLC Sub-Debt 

35. At the time the Settlement Agreement was entered into and as at the ‘Effective Date’ of 6 

March 2012, the PLC Sub-Debt was held by the original lender, LBUKH.  

36. Both LBUKH and PLC are ‘UK Affiliates’ for the purposes of the Settlement Agreement. 

Under the Settlement Agreement, ‘UK Affiliates’ did not release their claims against each 

other. Nor was LBUKH a ‘Debtor’ for the purposes of the Settlement Agreement.  

37. LBHI and other US entities in the Lehman Group were ‘Debtors’ for the purposes of the 

Settlement Agreement. The ‘Debtor Released Parties’ included PLC and LBUKH. There 

is no provision in the Settlement Agreement for the release on a future date by LBHI (as a 

Debtor) of PLC (as a ‘Debtor Released Party’) of after-acquired claims. 

38. The Settlement Agreement, as a matter of New York law, does not have the effect of 

releasing the PLC Sub-Debt. Whilst the question of New York law is one for expert 

evidence, LBHI will rely on the following: 
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(1) As regards the ambit of a release extending only to claims within the contemplation 

of the parties at the time: In re Actrade Financial Technologies Ltd, 424 BR 59, 31; 

In re Glazier Group, 2012 WL 6005764. 

(2) As regards the significance of language in Recitals and their effect on limiting the 

general words of a release: Haskell v. Miller, 221 App.Div. 48, 222 N.Y.S. 619 (1st 

Dept.1927), affd, 246 N.Y. 618, 159 N.E. 675 (1927); Rubinstein v. Rubinstein, 

109 N.Y.S.2d 725, 732 (Sup.Ct.N.Y.Co.1951), affd, 279 App.Div. 1073, 113 

N.Y.S.2d 277, affd, 305 N.Y. 746, 113 N.E.2d 149 (1953). 

(3) As regards the entitlement of the Court to take into account subsequent conduct: 

Ocean Transp., Inc. v. Am. Phil. Fiber Indus., 743 F.2d 85, 91 (2d Cir.1984), 

quoting Old Colony Trust Co. v. Omaha, 230 U.S. 100, 118, 33 S.Ct. 967, 57 L.Ed. 

1410 (1913); Bovis, Inc., 255 App.Div.2d 935, 680 N.Y.S.2d 379, 380 (4th 

Dept.1998). 

39. LBHI’s primary position is that the Settlement Agreement is clear and unambiguous on 

its face, and that the PLC Sub-Debt has not been released. As to this, LBHI will rely, 

inter alia, on the following:  

(1) At the time the Settlement Agreement was entered into in 2011, the PLC Sub-Debt 

was held by the original lender, LBUKH.  

(2) The Settlement Agreement does not refer to the PLC Sub-Debt. 

(3) The Settlement Agreement does not refer to the release of after-acquired claims. 

Indeed, key provisions suggest the reverse: Section 4.04(b) envisages that claims 

being released are the ones held by the parties at the ‘Effective Date’; Section 5.04 

also envisages that the only claims being released by the Debtors are the ones that 

are held by the ‘Debtors’ on the ‘Effective Date’; and Section 8.02 also 

contemplates that the ‘Debtors’ only intended to release ‘Causes of Action’ that 

were in their hands at the time of the Settlement Agreement. There is nothing in the 

Settlement Agreement suggesting that claims not released on the ‘Effective Date’ 

will be released subsequently by operation of the agreement.   
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(4) The commercial objective of the releases in the Settlement Agreement was for the 

‘Debtors’ (broadly, LBHI and the ‘US Affiliates’) to release certain ‘Causes of 

Action’ against ‘Debtor Released Parties’ (i.e. the ‘UK Affiliates’), and in turn for 

the ‘UK Affiliates’ (including PLC) to release certain ‘Causes of Action’ against 

‘UK Affiliate Released Parties’ (broadly, LBHI and ‘US Affiliates’): Section 8.01 

and 8.02 of the Settlement Agreement. A number of LBHI’s claims against ‘UK 

Affiliates’ were not released as set out in Schedule 10, including a claim by LBHI 

against PLC for $63,893,551. 

(5) The objective aim of the Settlement Agreement was not for ‘UK Affiliates’ to 

release ‘Causes of Action’ against each other. Nor was the objective aim of the 

agreement to affect the regulatory capital structure of the Lehman Group. 

(6) Therefore, there was no commercial rationale for the Settlement Agreement to 

release after-acquired claims.  

(7) The PLC Sub-Debt was not released as at the ‘Effective Date’. Nor is there any 

basis to find that the Settlement Agreement caused the PLC Sub-Debt to be 

subsequently released on 19 April 2017 when it was assigned by LBDI to LBHI. 

40. Further or in the alternative, LBHI will rely on the post-contractual conduct of the parties 

to the Settlement Agreement which clearly and unequivocally points to the conclusion 

that the Settlement Agreement did not release the PLC Sub-Debt. By way of example 

(though LBHI will supplement these more comprehensively in its evidence): 

(1) The assignment of the PLC Sub-Debt itself, including the right to any payments or 

dividends thereon, was acknowledged by the joint administrators of PLC when the 

PLC Sub-Debt was transferred from LBDI to LBHI. 

 

(2) LBHI (a ‘Debtor’) acquired claims against LBIE (a ‘Debtor Released Party’) after 

the Settlement Agreement. These claims were ultimately compromised and paid out 

under the 2018 Scheme of Arrangement (to which Deutsche Bank, as a creditor of 

LBIE, was a party, but did not argue that the claims had previously been released 

under the Settlement Agreement). No relevant party has sought to argue that these 

claims were released by the Settlement Agreement.  
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(3) A number of the claims acquired by LBHI against LBIE, referred to above, were 

also assigned to a subsidiary under the control of LBHI2 in 2016 by way of security 

for a loan of up to £103,300,000 via the subsidiary of LBHI2 to LBHI, and 

reassigned to LBHI upon release in 2017. LBIE acknowledged the assignment and 

reassignment of those claims between LBHI and LBHI2.  

 

(4) LBHI (a ‘Debtor’) acquired claims against LBL (a ‘Debtor Released Party’) after 

the Settlement Agreement. No party to the Settlement Agreement has sought to 

argue that these claims were released by the Settlement Agreement. Furthermore, in 

response to assertions by Deutsche Bank that they were released, the LBL joint 

administrators have confirmed that they did not consider the Settlement Agreement 

to have released such claims.  

 

(5) None of the parties to the Settlement Agreement subsequently asserted that a future 

acquired claim is released by the terms of the Settlement Agreement. Deutsche 

Bank first raised the matter in Sidley Austin’s letter of 12 February 2018. 

Issue 3 PLC Application  

41. Issue 3: 

“Within the administration of [PLC], whether any liability of [PLC] which might 

be established under guarantees given by [PLC] by Deeds of Guarantee in favour 

of “Holders” (as defined in each Deed of Guarantee)[the “PLC Guarantees”] of 

certain preferred securities issued by each of [the Partnerships] in the context of 

the transaction referenced in paragraph 2 above (the “[PLC] Guarantee 

Liabilities”) rank for distribution before, after or pari passu with each of the 

[PLC] Sub-Debt and the [PLC] Sub-Notes”. 

42. LBHI’s position is that the PLC Guarantee Liabilities have terminated and, even if 

they continue to subsist, they rank after the PLC Sub-Debt and after the PLC Sub-

Notes.  

43. No other party has stated on what basis the PLC Guarantee Liabilities rank anything other 

than after the PLC Sub-Debt and the PLC Sub-Notes. Without prejudice to its right to 
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address this issue further in its reply position paper, LBHI adopts this position on the 

following basis: 

(1) The PLC Guarantees have terminated under their terms. LBHI relies on the 

following: 

(a) Clause 4 of the PLC Guarantees provides that “With respect to the Preferred 

Securities, this Subordinated Guarantee shall terminate and be of no further 

force and effect upon the earliest of […] (3) the dissolution of the Issuer”. 

 

(b) Clause 2.3 of the relevant Limited Partnership Agreement provides that “The 

Issuer shall not be terminable by the General Partner[…]and shall continue 

until the earlier of the date on which the Issuer is dissolved or terminated in 

accordance with the provisions of this Agreement, and the first date on which 

there is not at least one general partner and at least one limited partner for the 

purposes of the Act”.  

(c) On 22 June 2010, GP No 1 was struck off, which caused the Issuer to be 

dissolved (the “Strike Off”). As a result of the Strike Off, Clause 2.3 of the 

Limited Partnership Agreement was triggered.  

(d) On 31 March 2017, GP No 1 was restored to the register; but all the 

Partnerships were immediately wound up by a ‘double-barrelled order’ made 

by Hildyard J.  

(e) The PLC Guarantees have therefore been terminated since 22 June 2010 (and 

no obligations have accrued under them since then). 

(2) If and to the extent that the ECAPS Holders do have claims against PLC under the 

PLC Guarantees, those claims rank below the PLC Sub-Debt and the PLC Sub-

Notes. Under Clause 2.9, the PLC Guarantee Liabilities are expressed to be 

subordinated in the right of payment to ‘Senior Creditors’ and at all times rank as 

follows: 
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“Subject to the applicable law, the Guarantor agrees that its obligations hereunder 

constitute unsecured obligations of the Guarantor subordinated in right of payment 

to Senior Creditors and will at all times rank:  

(a) junior to all liabilities of the Guarantor including subordinated liabilities (in 

each case other than any liability of the Guarantor which constitutes or would, 

but for any applicable limitation on the amount of such capital, constitute Tier 

1 Capital or which is referred to in (b) or (c) below and any other liability 

expressed to rank pari pari passu with or junior to this Subordinated 

Guarantee) (the “Senior Creditors”); 

(b) pari passu with Parity Securities, if any, issued by the Guarantor and any 

guarantee or support agreement of the Guarantor ranking pari passu with the 

Subordinated Guarantee and issued in respect of Parity Securities issued by the 

Issuer or any Subsidiary; and 

(c) senior to the Junior Share Capital of the Guarantor.”  

(3) The following terms are relevant: 

i. ‘Tier 1 Capital’ has the meaning ascribed to it in the FSA’s ‘Guide to Banking 

Supervisory Policy’ or any successor publication replacing such guide. 

ii. ‘Parity Securities’ means “any non-cumulative preference shares, non-

cumulative preferred securities (other than the Preferred Securities) or other 

securities either (a) issued directly by the Guarantor and ranking pari passu 

with the Guarantor’s obligations under this Subordinated Guarantee including 

the sterling and US dollar non-cumulative preference shares of the Guarantor 

outstanding or (b) issued by the Issuer or any Subsidiary or other entity and 

entitled to the benefit of this Subordinated Guarantee or benefitting from any 

other guarantee or support agreement from the Guarantor ranking pari passu 

with this Subordinated Guarantee”.  

iii. ‘Junior Share Capital’ means “the Guarantor’s ordinary shares, together with 

any other securities or obligations of the Guarantor expressed to rank junior to 

this Subordinated Guarantee and the Parity Securities.”  
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(4) The PLC Guarantee Liabilities express themselves to rank pari passu with the 

‘Parity Securities’ issued by PLC as defined under the PLC Guarantees. Any claims 

under the PLC Guarantees will rank pari passu with “any non-cumulative 

preference shares, non cumulative preferred securities or other securities”, and 

specifically rank pari passu with “the sterling and US dollar non-cumulative 

preference shares of the Guarantor outstanding.”  

(5) Therefore, the PLC Guarantee Liabilities express themselves to rank pari passu 

with PLC’s non-cumulative preference shares outstanding at the time the PLC 

Guarantees were entered into and “any” non-cumulative preference share issued in 

the future. 

(6) In an administration and in liquidation, the statutory waterfall provides that the 

shareholders rank last in the order of priority for payment out of the company’s 

assets: see In re Nortel GmbH (in administration) [2013] UKSC 52 at [39]; section 

107 of the 1986 Act (stating the principle in relation to voluntary liquidation). 

(7) The PLC Guarantee Liabilities are ‘Excluded Liabilities’ for the purposes of that 

definition under the PLC Sub-Debt and the PLC Sub-Notes. This is because they 

express themselves to rank junior to PLC Sub-Debt and the PLC Sub-Notes by 

specifying that they rank pari passu with a class of instrument (i.e. PLC’s non-

cumulative preference shares) which ranks junior to the PLC Sub-Debt and the 

PLC Sub-Notes.    

Issue 4 PLC Application 

44. Issue 4 in the PLC Application is:  

“Within the administration of [PLC], whether or not the quantum of [PLC’s] liability 

under the [PLC] Sub-Notes for distribution purposes falls to be discounted under 

Rule 14.44 of the Insolvency (England and Wales) Rules 2016, or by reference to 

some other method and if so which method.” 

45. LBHI’s position is that the quantum of PLC’s liability under the PLC Sub-Notes for 

distribution purposes falls to be discounted under Rule 14.44 of the 2016 Rules.  

46. LBHI adopts this position on the following basis: 
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(1) The Partnerships’ claims under the PLC Sub-Notes are provable debts under Rules 

14.1 and 14.2 of the 2016 Rules. PLC was subject to a debt or liability in respect of 

the PLC Sub-Notes when it entered administration. PLC became subject to 

contractual obligations in respect of the PLC Sub-Notes to redeem them at their 

principal amounts on the relevant maturity date when each series was issued 

between March 2005 and 20 February 2006, subject to Condition 3 and Condition 

7: Condition 6(a) of the PLC Sub-Notes. The due dates of the PLC Sub-Notes are 

30 March 2035, 21 September 2035 and 22 February 2036. 

(2) Subordinated debts drawn on or based on the FSA Standard Forms are provable 

debts. Statutory interest is (in the event of a surplus) payable on subordinated debts 

issued on the same FSA Standard Forms in issue in this case (Waterfall I per Lord 

Neuberger at [70]). Statutory interest was and is only payable in respect of proved 

debts: Rule 2.88(7) of the Insolvency Rules 1986 (in issue in Waterfall I), and now 

Rule 14.23(7) of the 2016 Rules. In Waterfall I at [72] Lord Neuberger also 

restored paragraph (i) of David Richards J’s Order at first instance to the effect that 

it was open to LBHI2 to prove for the subordinated debt after all ‘Senior 

Liabilities’ had been paid in full.  

(3) Lord Neuberger’s observation in Waterfall I at [71] that “On the face of it at any 

rate, it seems a little strange that a proof can be, or has to be, lodged for a debt 

which ranks after statutory interest (which can only be paid out of a “surplus”) 

and non-provable liabilities. It may be that the proper analysis is that the 

subordinated debt is a non-provable debt which ranks after all other non -provable 

liabilities” was an obiter dictum upon which little weight should be placed (“[i]t is 

unnecessary to decide that point, and, as it was not argued, I say no more about 

it”). The observation is at odds with the ratio of his Lordship’s judgment that the 

subordinated debts in question were provable debts.   

(4) Contrary to Lord Neuberger’s observation, there is nothing strange about multiple 

rounds of proof. The 1986 Act and the 2016 Rules allow for more than one round 

of proof (Rules 14.39, 14.40 and 14.45 of the 2016 Rules, formerly Rule 4.182 of 

the Insolvency Rules 1986), and expressly provide for the deferral of the right to 

prove in relation to postponed debts (Rule 14.2(4) of the 2016 Rules). Where a 

proof is lodged after the declaration of a dividend, the creditor is not entitled to 
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disturb the payment of any dividend or making of any distribution (Rule 

14.40(1)(b) of the 2016 Rules), but is entitled nevertheless to be paid a dividend in 

the future. 

(5) The PLC Sub-Notes are provable future debts in respect of which payment is not 

due as at the date of dividend within PLC’s administration. They therefore fall 

within Rule 14.44(1) of the 2016 Rules. This provides: 

“Where a creditor has proved for a debt of which payment is not due at the date of 

the declaration of a dividend, the creditor is entitled to the dividend equally with 

other creditors, but subject as follows.” 

(6) As a matter of contract, the PLC Sub-Notes will fall due on their “Maturity Date”. 

That date is variously 30 March 2035, 21 September 2035 and 22 February 2036. 

(7) The discounting of a future debt not due as at the date of the declaration of 

dividend is mandatory under the 2016 Rules. Rule 14.44(2) provides that “For the 

purposes of dividend (and no other purpose) the amount of the creditor’s admitted 

proof must be discounted by applying the following formula…” (emphasis added).  

(8) Where the 2016 Rules expressly deal with some matter in one way, it is not open to 

the courts to deal with that matter in a different and inconsistent way: Waterfall I at 

[194], per Lord Sumption.  

47. LBHI will rely on the following authorities in relation to Issue 4:  

(1) As regards the policy behind the narrowing class of non-provable liabilities: In re 

Nortel GmbH (in administration) [2013] UKSC 52 at [93]; and the Report of the 

Review Committee on Insolvency Law and Practice (1982) (Cmnd 8558) (‘The 

Cork report’), para 1289.  

(2) As regards the full discharge of future claims by the making of discounted 

payments in accordance with the formula under the rules: Waterfall I per David 

Richards at [77]; per Lewison LJ at [94]; per Lord Neuberger at [105]. 

(3) As regards the displacement of judge-made rules where a matter is dealt with in a 

particular way by the insolvency legislation: the Supreme Court in Waterfall I in 
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respect of currency conversion claims; the Court of Appeal’s judgment in Waterfall 

IIA [2017] EWCA Civ 1462 at [37] in respect of the calculation of statutory interest 

by reference to the rule in Bower v Marris (1841) Cr&P 351, 41 ER. 

MARK PHILLIPS QC 

WILLIAM WILLSON 

EDOARDO LUPI 

11 January 2019 
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