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What’s new?

* HM Treasury (HMT) published a consultation paper on a supplementary legal
‘safe harbour’ in respect of LIBOR-referencing ‘tough legacy’ contracts on 15

February 2021.

* The paper follows the FCA's previous consultations on its new proposed
powers under the Financial Services Bill (2020) (Bill).

+ HMT proposes a legal ‘safe harbour’ to minimise litigation risk for ‘tough
legacy’ contracts referencing critical benchmarks (i.e. GBP LIBOR) where the
FCA causes a methodology change to those benchmarks (so-called ‘synthetic

LIBOR’) under its new powers.

What does this mean?

+ Before the planned cessation of
LIBOR at the end of 2021, firms
need to transition away from
LIBOR-referencing contracts or
otherwise amend them to include
suitably robust triggers and
fallbacks.

* In order to minimise the disruption
from LIBOR transition, the draft
Bill amends the UK Benchmark
Regulation (UK BMR) in relation
to the FCA's powers on LIBOR
transition.

» The Bill enables the FCA to
‘designate’ an unrepresentative
benchmark. This means that it
can change the rules, code of
conduct and methodology of a
critical benchmark in a way that it
is no longer reliant on panel bank
submissions. The designation
would create ‘synthetic LIBOR'.

* In November 2020, the FCA
asked for views on the continued
publication of critical benchmarks
on the basis of a changed
methodology and in what
circumstances they will be used.
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HMT notes that a number of
stakeholders approached it to
propose the inclusion of a legal
‘safe harbour’ for legacy contracts
referencing synthetic LIBOR.

In particular, stakeholders have
noted that the designation and
methodology change of a critical
benchmark should not:

o  discharge or excuse the
performance of a contract

o  give the right to unilaterally
terminate or suspend
performance of a contract

o  give rise to liability for a
facility or calculation agent

o constitute a breach of, void,
amend, modify or novate a
contract.

HMT now seeks views on whether
it should introduce a safe harbour
legislation, and what the rationale
and scope of it would be.

According to HMT, the legislation
would reduce the potential risk of
contractual uncertainty and legal
disputes in relation to synthetic
LIBOR-referencing contracts.
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Rationale for safe harbours Administrator immunity
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Next steps
The HMT consultation runs until 15 March 2021. The FCA will later publish a

Statement of Policy of the intended use of its new powers. In addition, the FCA is
expected to run further consultations on other aspects of its new powers in Q2
2021.

_L www.pwc.co.uk/regdevelopments

This content is for general information purposes only, and should not be used as a substitute for consultation with

w professional advisors.
© 2021 PricewaterhouseCoopers LLP. All rights reserved. PwC refers to the UK member firm, and may sometimes refer to

the PwC network. Each member firm is a separate legal entity. Please see www.pwc.com/structure for further details.



https://www.pwc.co.uk/regdevelopments
https://www.pwc.co.uk/financial-services/assets/pdf/fca-consults-on-the-proposed-tough-legacy-powers.pdf
https://www.pwc.co.uk/financial-services/assets/pdf/fs-bill-sets-out-fca-new-powers-libor-transition-support.pdf
mailto:agray@pwc.com

